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First  Judicial  Distbict. 

County  of  Lewis  and  Clark.    County  Seat,  Helena. 

District  Judges:  Hon.  James  M.  Clements;  Hon.  J.  Miller 
Smith. 

Officers:  County  Attorney,  A.  P.  Heywood,  Esq.;  Clerk  of 
District  Court,  F.  L.  Beece;  Sheriff,  M.  L.  Higgins. 

SbOOND  JtTDIOIAL   DISTRICT. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges:  Hon.  Michael  Donlan;  Hon.  J.  J.  Lynch; 
Hon.  J.  B.  McCleman. 

Officers :  County  Attorney,  Thomas  J.  Walker,  Esq. ;  Clerk  of 
District  Court  John  J.  Foley ;  Sheriff,  John  E.  O  'Bourke. 

Third  Judicial  District. 

Counties  of  Deer  Lodge,  PoweU  and  Granite. 

District  Judge:  Hon.  George  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda) — 
County  Attorney,  Thomas  P.  Stewart,  Esq.;  Clerk  of  District 
Court,  Barney  Hogan;  Sheriff,  James  O'Eeefe. 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge) — 
County  Attorney,  S.  P.  Wilson,  Esq. ;  Clerk  of  District  Court, 
B.  Lee  Eelley ;  Sheriff,  Jos.  E.  Neville. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) — 
County  Attorney,  David  M.  Durfee,  Esq.;  Clerk  of  District 
Courty  George  0.  Burke ;  Sheriff,  Frank  M.  Morse. 
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Fourth  Judicial  District. 

Counties  of  Missoula,  Bavalli  and  Sandera. 

District  Judges:  Hon.  F.  C.  Webster;  Hon.  B.  Lee  McCoul- 
lough. 

Officers  of  Missoula  County  (County  Seat,  Missoula) — 
County  Attorney,  Ed  C.  Mulroney,  Esq.;  Clerk  of  District 
Court,  Thos.  E.  Conlon;  Sheriff,  W.  L.  Kelley. 

Officers  of  Bavalli  County  (County  Seat,  Hamilton) — County 
Attorney,  Howard  C.  Packer,  Esq. ;  Clerk  of  District  Court,  A. 
C.  Baker;  Sheriff,  (George  See. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls) — 
County  Attorney,  L.  C.  Binard,  Esq.;  Clerk  of  District  Courts 
W.  E.  Nippert;  Sheriff,  S.  L.  Vanderpool. 

Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges:  Hon.  Llewellyn  L.  Callaway;  Hon.  Joseph 
B.  Poindexter. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) — 
County  Attorney,  Henry  G.  Bodgers,  Esq.;  Clerk  of  District 
Court,  F.  A.  Hazelbaker;  Sheriff,  0.  C.  Gosman. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) — 
County  Attorney,  Frank  Showers,  Esq. ;  Clerk  of  District  Court,. 
Wm.  T.  Sweet;  Sheriff,  P.  J.  Manning. 

Officers  of  Madison  County  (County  Seat,  Virginia  City) — 
County  Attorney,  Julian  A.  Enight,  Esq.;  Clerk  of  District 
Court,  Matt.  Carey;  Sheriff,  N.  J.  Traufler. 

Sixth  Judicial  District. 

Counties  of  Park  and  Sweet  Grass. 

District  Judge :  Hon.  Frank  Heniy. 

Officers  of  Park  County  (County  Seat,  Livingston) — County 
Attorney,  Fred  L.  Gibson,  Esq. ;  Clerk  of  District  Court,  Arthur 
Davis ;  Sheriff,  John  Eillom. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) 
— County  Attorney,  A.  G.  Hatch,  Esq. ;  Clerk  of  District  Courts 
F.  M.  Lamp ;  Sheriff,  0.  A.  Fallang. 
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Seventh  Judicial  Distriot. 

Counties  of  Coster  and  Dawson. 

District  Judge :  Hon.  Sydney  Sanner. 

OfiScers  of  Custer  County  (County  Seat,  Miles  City) — County 
Attorney,  Sharpless  Walker,  Esq.;  Clerk  of  District  Court, 
James  G.  Ramsay;  Sheriff,  Ben  Levalley. 

Officers  of  Dawson  County  (Coimty  Seat,  Olendive) — County 
Attorney,  F.  P.  Leiper,  Esq. ;  Clerk  of  District  Court,  Harry  A. 
Sample;  Sheriff,  W.  D.  Wynn. 

Eighth  Judicial  District. 

Counties  of  Cascade  and  Teton. 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) — 
County  Attorney,  H.  S.  Greene,  Esq.;  Clerk  of  District  Court, 
Geo.  Harper;  Sheriff,  John  A.  CoUins. 

Officers  of  Teton  County  (County  Seat,  Chouteau) — County 
Attorney,  D.  W.  Doyle,  Esq.;  Clerk  of  District  Court,  James 
Gibson;  Sheriff,  K  McKenzie. 

Ninth  Judicial  Distbiot. 

Counties  of  Gallatin  and  Broadwater. 

District  Judge :  Hon.  W.  E.  C.  Stewart. 

Officers  of  Gallatin  County  (County  Seat,  Bozeman) — County 
Attorney,  Justin  M.  Smith,  Esq. ;  Clerk  of  District  Court,  J.  A. 
Johnston;  Sheriff,  A.  H.  Sales. 

Officers  of  Broadwater  Cotmty  (County  Seat,  Townsend) — 
Coimty  Attorney,  Chas.  P.  Cotter,  Esq. ;  Clerk  of  District  Court, 
F.  Bubser;  Sheriff,  Chas.  P.  Doggett. 

Tenth  Judicial  District. 

Counties  of  Fergus  and  Meagher. 

District  Judge :  Hon.  E.  E.  Cheadle. 

Officers  of  Fergus  County  (County  Seat,  Lewistown)-^ 
County  Attorney,  Charles  J.  Marshall,  Esq.;  Clerk  of  District 
Court,  J.  B.  Bitch;  Sheriff,  Wm.  B.  Woods. 
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Officers  of  Meagher  Gounty  (County  Seat,  White  Sulphur 
Springs) — County  Attorney,  W.  L.  Ford,  Esq.;  Clerk  of  Dis- 
trict Court,  F.  H.  Mayn;  Sheriff,  Geo.  L.  Williams. 

Eleventh  Judicial  District. 

Counties  of  Flathead  and  Lincoln. 

District  Judge :  Hon.  John  E.  Erickson. 

Officers  of  Flathead  County  (County  Seat,  Kalispell) — 
County  Attorney,  X.  K.  Stout,  Esq.;  Clerk  of  District  Court, 
Sam.  D.  McNeely;  Sheriff ^  A.  J.  Ingraham. 

Officers  of  Lincoln  County  (County  Seat,  Libby) — County  At- 
torney, John  Cuffe,  Esq.;  Clerk  of  District  Court,  Philip  B. 
Long ;  Sheriff,  Frank  B.  Baney . 

Twelfth  Judicial  District. 

Counties  of  Blaine,  Chouteau,  Hill  and  Valley. 

District  Judges :  Hon.  John  W.  Tattan ;  Hon.  Frank  N.  Utter. 

Officers  of  Blaine  County  (County  Seat,  Chinook) — County 
Attorney,  D.  L.  Blackstone,  Esq.;  Clerk  of  District  Court,  J. 
Dwight  Jones;  Sheriff,  Isaac  Neibaur. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton) — 
County  Attorney,  B.  L.  Powers,  Esq. ;  Clerk  of  District  Court, 
C.  H.  Boyle ;  Sheriff,  George  Bickle. 

Officers  of  Hill  County  (County  Seat,  Havre) — County  At- 
torney, V.  R.  Griggs,  Esq. ;  Clerk  of  District  Court,  G.  W.  Glass ; 
Sheriff,  H.  E.  Loranger. 

Officers  of  Valley  County  (County  Seat,  Glasgow) — County 
Attorney,  John  Hurley,  Esq.;  Clerk  of  District  Court,  C.  C. 
Beede;  Sheriff,  James  B.  Stephens. 

Thirteenth  Judicial  District. 

Counties  of  Carbon,  Musselshell,  Bosebud  and  Yellowstone. 

District  Judges :  Hon.  Sydney  Fox ;  Hon.  George  W.  Pierson. 

Officers  of  Carbon  County  (County  Seat,  Bed  Lodge)-— 
County  Attorney,  P.  E.  Allen,  Esq.;  Clerk  of  District  Court, 
H.  A.  Simmons ;  Sheriff,  F.  S.  Bachelder. 
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OfficeiB  of  Musselshell  County  (County  Seat,  Roundup) — 
County  Attorney,  Desmond  J.  O'Neil,  Esq.;  Clerk  of  District 
Court,  W.  G.  Jarrett ;  Sheriff,  Louis  J.  Fisco. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) — County 
Attorney,  C.  L.  Crum,  Esq. ;  Clerk  of  District  Court,  D.  J.  Muri ; 
Sheriff,  N.  Q.  McMullen. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) — 
County  Attorney,  Chas.  A.  Taylor,  Esq. ;  Clerk  of  District  Court, 
Lorin  T.  Jones;  Sheriff,  John  C.  Orrick. 
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RULES 


OF  THB 


SUPREME  COURT 


OF  THB 


STATE  OF  MONTANA. 


I. 

RECCED  OF  COMMISSIONS  AND  OATHS. 

1.  Commissioiui  and  Oaths. — The  commissions  and  oaths  of 
the  Justices  and  Clerk  of  this  Court,  and  the  Attorney  General, 
shall  be  recorded  in  the  records  of  this  Court. 

2.  minutes  of  Court. — The  minutes  of  this  Court  shall  be 
approved  by  the  Chief  Justice  (or  in  his  absence  by  the  senior 
Associate  Justice) ,  and  attested  by  the  Clerk. 

11. 

ORIGINAL  PROCEEDINGS. 

1.  How  Oonunenced  and  Conducted. — Proceedings  com- 
menced in  this  Court  originally  to  obtain  writs  of  habeas  cor- 
pus, injunction,  review,  mandate,  quo  warranto,  and  other 
remedial  writs  or  orders,  shall  be  commenced  and  conducted  in 
the  manner  prescribed  by  the  Code  of  Civil  Procedure  for  the 
conduct  of  such  proceedings  in  the  District  Court. 

2.  Application,  What  to  Contain. — The  application  for  the 
issuance  of  any  of  the  above  writs  or  orders,  except  habeas 
corpus,  must  set  forth,  in  addition  to  the  other  requisite  mat- 
ters, the  reasons  which  render  it  necessary  that  the  writ  should 
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issue  originally  from  this  Court,  and  the  sufficiency  op  insuffi- 
ciency of  the  reasons  so  set  forth  will  be  determined  by  the 
Court  in  awarding  or  refusing  the  writ  or  order. 

3.  Certiorari,  Application,  What  to  Contain. — ^Application 
for  writs  of  review  shall  set  out  copies  of  the  judgment  or 
orders  sought  to  be  annulled  or  modified, 

4.  Applications,  Where  Filed. — In  all  proceedings  and  ac- 
tions commenced  in  this  Court  originally,  the  plaintiff  shall 
file  his  application  with  the  Clerk  of  this  Court  prior  to  its 
presentation  to  this  Court. 

6.  Briefs,  Preparation  and  Filing. — ^In  all  proceedings  and 
actions  commenced  in  this  Court  originally  each  party  shall  file 
with  the  Clerk  of  this  Court  at  or  before  the  time  set  for  final 
hearing,  eight  copies  of  the  brief  of  his  argument,  containing 
a  recital  of  the  facts  and  exhibiting  a  clear  statement  and 
orderly  arrangement  of  the  points  of  law  to  be  discussed  and 
the  authorities  relied  upon  in  support  of  each  point.  Said  brief 
shall  be  printed  in  conformity  to  the  requirements  of  Subdivi- 
sion 1  of  Rule  X  of  thi^  Court,  unless,  upon  application  and  for 
good  cause  shown,  the  Court  order  otherwise.  A  failure  to 
comply  with  the  requirements  of  this  subdivision  may  result  in 
a  dismissal  of  the  proceedings  or  action,  or  a  refusal  to  hear  the 
party  in  default. 

6.  Hearing,  When  Had. — Unless  otherwise  ordered,  the 
hearing  of  an  original  proceeding  or  action  will  not  be  had  on 
the  return  day.  After  issue  joined,  the  Court  will,  on  its  own 
motion  or  on  motion  of  either  party,  advance  the  case  or  ap- 
point a  time  for  the  hearing.  Otherwise  the  cause  must  stand 
for  hearing  in  its  chronological  order. 

7.  Applications,  How  Made. — Application  to  this  Court  for 
writs  or  orders  must  be  presented  by  the  parties  in  person,  or 
by  counsel,  and  in  open  Court;  under  no  circumstances  will 
the  Court  entertain  such  application  when  made  through  the 
medium  of  the  Clerk; 

Provided,  always,  that  motions  to  advance,  to  reinsrtate,  to 
dismiss,  to  affirm,  to  modify,  to  strike  out,  to  tax  or  to  allow 
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costs,  to  quash,  for  rehearings,  to  correct  the  transcript,  motions 
based  upon  suggestions  of  diminution  of  the  record,  motions 
for  substitution  of  parties,  and  motions  touching  the  time  of 
filing  or  serving  briefs,  may  be  presented  by  filing  the  same 
with  the  Clerk,  and  will  be  considered  in  regular  order. 

III. 

CEETIFICATES  OF  PEOBABLE  CAUSE. 

Applications,  How  and  upon  What  Made. — ^Application  for 
the  certificate  of  probable  cause  of  appeal  provided  for  in  Sec- 
tion 9403,  Revised  Codes,  may  be  made  to  a  Justice  of  this 
Court  only  after  application  and  refusal  thereof  by  the  Judge 
of  the  Court  in  which  the  conviction  was  had,  or  upon  proof 
of  his  absence,  or  inability  to  act,  and  upon  at  least  three  days' 
notice  to  the  County  Attorney.  The  applicant  shall  produce  at 
the  hearing  the  proposed  record  on  appeal,  or  the  settled  bill 
of  exceptions,  or  certified  copy  thereof. 

IV. 
APPEALS  IN  OIVIL  CASES. 

1.  Becord  on  Appeal. — ^Appellant  is  charged  with  the  duty 
of  having  the  transcript  perfected  and  filed  with  the  Clerk  of 
this  Court,  in  accordance  with  the  statute  and  these  Rules. 

2.  Time  of  Filing. — The  transcript  shall  be  filed  by  the  ap- 
pellant with  the  Clerk  of  this  Court  within  sixty  days  after 
such  appeal  is  perfected;  or  the  appeal  will  be  subject  to  dis- 
missal on  motion  of  the  adverse  party;  but  if  it  appear  that 
the  delay  has  been  without  laches  on  the  part  of  appellant,  his 
appeal  will  not  be  dismissed  for  such  delay,  until  reasonable 
time  is  allowed  for  filing  the  record. 

3.  Motions  to  Dismiss  for  Laches. — ^Motion  to  dismiss  an 
appeal  for  failure  to  file  the  record  within  the  time  required, 
shall  be  accompanied  by  a  certified  copy  of  the  notice  of  ap- 
peal, and  praecipe,  if  one  has  been  filed;  and  a  certificate  of 
the  Clerk  of  the  Trial  Court,  showing  whether  the  case  was 
originally  instituted  in  the  District  Court,  or  was  there  on  ap- 
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peal  from  an  inferior  court,  and  the  nature,  amount  and  date 
of  judgment  or  order  appealed  from;  the  date  of  filing  notice 
and  undertaking  on  appeal;  the  date  of  service  of  such  notice, 
and  whether  appellant  has  requested  or  received  a  duly  certi- 
fied transcript,  and  the  time  of  such  request,  or  delivery  thereof, 
as  the  case  may  be.  No  appeal  shall  be  dismissed  for  failure 
to  file  the  record  within  the  time  required  by  these  Rules,  unless 
the  motion  to  dismiss  shall  have  been  filed,  and  notice  thereof 
given  to  the  appellant,  prior  to  the  filing  of  the  record. 

4.  Suggestion  of  Diminution  by  Appellant. — Nor  shall  the 
appeal  be  dismissed  because  the  transcript  is  imperfect,  it  not 
being  prepared  as  directed  by  the  praecipe;  but  this  Court  will 
on  suggestion  of  diminution,  order  the  Clerk  of  the  Trial  Court 
to  correct  the  transcript,  or  supply  the  portions  lacking,  as  the 
case  may  require. 

Same,  by  Respondent. — Respondent  may  likewise  make  sug- 
gestion of  diminution  of  record  in  any  respect  he  may  deem 
necessary ;  whereupon  if  the  suggestion  appears  to  be  proper, 
an  order  will  be  made  requiring  such  parts  of  the  record  sug- 
gested to  be  certified  to  this  Court. 

5.  Correction  of  Error  in  Record. — ^Either  party  may,  in 
writing,  suggest  error  or  defect,  wherein  the  transcript  does 
not  conform  to  the  original,  and,  upon  notice  to  the  adverse 
party,  obtain  an  order  of  this  Court  requiring  the  Clerk  of  the 
Trial  Court  having  in  custody  the  original  record,  either  to 
compare  and  correct  the  transcript  on  file  in  this  Court,  or  to 
certify  a  supplemental  transcript  of  such  parts  of  the  record 
as  may  be  thus  questioned.  If  such  error  or  defect  be  dis- 
puted by  the  adverse  party,  the  suggestion  must  be  verified  in 
the  manner  required  by  law  for  verification  of  pleadings. 

Notice  to  Adverse  Party. — Applications  under  Sections  4  and 
5  of  this  Rule  shall  be  made  upon  five  days'  notice  to  the  ad- 
verse party. 
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PROOF  OF  EXCEPTIONS. 

Application,  How  Blade. — In  case  any  Judge  of  the  District 
Court  fail  or  refuse,  upon  proper  presentation  of  request,  to 
allow,  settle,  and  certify  an  exception,  or  statement  of  the  case, 
in  accordance  with  the  facts  and  the  law  and  practice  in  such 
cases,  the  party  aggrieved  may,  within  twenty  days  thereafter, 
present  to  this  Court,  or  any  two  Justices  thereof,  a  petition 
verified  by  the  oath  of  the  party  aggrieved,  or  his  attorney, 
setting  forth  the  facts  in  relation  to  such  failure  or  refusal ;  and 
thereupon  this  Court,  or  such  Justices  thereof,  will,  if  sufficient 
grounds  appear  therefor,  issue  an  order  granting  leave  to  the 
petitioner  to  prove  before  a  referee  to  be  named  in  such  order, 
or  by  depositions,  to  be  taken  in  the  manner  prescribed  by 
statute,  the  fact  in  relation  to  such  exception,  or  bill  of  excep- 
tions, or  statement  of  the  case,  and  the  failure  or  refusal  to 
allow,  certify  or  settle  the  same. 

Copy  of  Order,  Service. — ^A  copy  of  such  order  must  be 
served  on  the  adverse  party  to  the  action  or  proceeding, 
wherein  such  failure  or  refusal  is  alleged  to  have  occurred,  or 
his  attorney,  together  with  the  notice  of  the  time  and  place 
of  taking  such  testimony. 

VI. 
TRANSCRIPTS— HOW  PREPARED. 

1.  Civil  Cases. — In  all  civil  cases  wherein  insufficiency  of 
the  evidence  to  justify  the  verdict  or  decision  of  the  Court  is 
relied  upon  by  the  appellant,  the  transcripts  shall  be  printed 
on  unruled  white,  uncalendered  book  paper,  ten  inches  long 
by  seven  intshes  wide,  with  a  margin  on  the  outer  edge  not 
less  than  two  inches  wide.  Small  pica  solid  is  the  smallest 
letter  and  most  compact  form  of  composition  allowed. 

2.  Criminal  Cases. — In  all  criminal  cases,  and  in  all  civil 
eases  except  as  specified  in  Subdivision  1  above,  the  transcripts 
shall  be  plainly  written  with  a  typewriter  with  record  ink,  on 
one  side  on  white  typewriter  paper,  eight  and  one-half  inches 
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wide  and  thirteen  inches  long,  with  a  margin  of  one  and  one- 
half  inches  on  the  left  hand  side  of  the  page,  and  securely  fast- 
ened at  the  side,  and  shall  be  bound  in  black  pasteboard  covers. 
In  no  case  shall  carbon  copies  be  filed  in  this  Ck)urt. 

VII. 
ARRANGEMENT  OF  TRANSCRIPT. 

1.  First  Page  and  Cover. — On  the  first  page  and  cov^r  of 
all  transcripts  must  be  stated  the  title  of  this  Court,  the  title  of 
the  case  in  the  Court  below  (substituting  for  the  words  Plain- 
tifl?  or  Defendant,  the  words  ''Appellant"  or  '*Respond€nt"  as 
the  case  may  require),  the  names  of  counsel  for  appellant  and 
respondent,  and  the  words  ** Transcript  on  Appeal,"  followed 
by  a  statement  of  the  District  and  County  from  which  the 
appeal  is  taken.  The  first  paper  in  all  transcripts  must  state 
the  title  of  the  Court  and  the  case  as  in  the  Court  below  but 
from  all  the  following  papers,  orders  or  proceedings  it  must 
be  omitted,  and  the  name  of  the  paper,  order  or  proceeding 
simply  given. 

2.  Arrangement  and  Index. — ^The  transcript  shall  be 
chronologically  arranged,  and  contain  an  index,  showing  the 
page  of  each  pleading,  document,  exhibit,  order  and  proceed- 
ing,  and  the  testimony  or  affidavit  of  each  witness  comprised 
therein. 

Paging. — ^Each  transcript  must  be  paged  at  the  top  and  the 
lines  numbered  on  the  left  margin  of  the  page,  except  that  in 
printed  transcripts  only  every  tenth  line  need  be  numbered. 

3.  Testimony  to  be  in  Narrative  Form — When  to  be  Pre- 
sented by  Question  and  Answer. — ^Unless  otherwise  ordered  by 
the  District  Court,  the  testimony  shall  be  reduced  to  narrative 
form,  and  if  not  so  reduced  may  be  stricken  out;  Provided, 
however,  that  in  equity  cases  and  in  matters  and  proceedings 
of  an  equitable  nature,  wherein  questions  of  fact  arising  upon 
the  evidence  presented  in  the  record  are  to  be  submitted  for 
review  by  this  Court,  the  testimony  relating  to  such  questions 
shall  be  presented  by  question  and  answer. 
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4.  Identiflcation  of  Hatter  Referred  to  in  Exceptions  or 
Motiong. — ^Where  an  exception  refers  to  matters  in  pleadings, 
evidence  or  other  proceedings,  which  the  Court  struck  out,  or 
refused  to  strike  out,  on  motion,  such  exception  must  recite  the 
matter  in  question. 

5.  Summons,  Writs  and  Formal  Parts  of  Papers  Omitted. — 
In  no  case  shall  the  summons  or  other  process  or  writ  be  in- 
serted in  a  transcript  unless  a  question  arise  in  respect  to  the 
same.  Unless  some  question  is  predicated  upon  the  formal 
parts  of  pleadings,  motions,  depositions,  exhibits  or  other 
]>apers  filed  in  the  Trial  Court,  and  made  part  of  the  record  on 
appeal,  the  same  must  be  omitted  in  preparing  the  record,  after 
once  stating  the  yenue  and  title,  giving  the  names  of  the  parties 
in  full,  and  thereafter  the  venue  and  title  may  be  indicated  by 
the  words:  ''Title  of  Court'';  ''Title  of  Cause." 

a.  Formal  Parts  of  Depositions. — Notices,  interrogatories, 
certificates  of  officers  taking  the  same,  signatures  of  witnesses, 
etc.,  may  be  omitted,  the  substance  of  the  testimony  contained 
in  the  deposition  being  reduced  to  narrative  form. 

b.  Same,  Deeds,  Mortgages,  etc. — So  with  deeds,  mortgages, 
contracts  and  other  exhibits,  the  indorsement  thereon  of  cer- 
tificates of  acknowledgment  and  recording  may  be  omitted, 
and  only  the  material  part  stated. 

c.  Same — ^Indorsements. — All  indorsements  made  by  officers 
may  be  omitted  in  preparing  the  record,  except  the  date  of  the 
filing  of  papers  in  the  Trial  Court,  which  ought  to  appear  in 

the  record  by  simply  noting  "filed ,"  giving  the 

date  of  filing. 

d.  Repetition  of  Papers. — No  paper  shall  be  printed  or 
written  in  the  transcript  more  than  once.  Instead  of  repeti- 
tion, appropriate  reference  may  be  made. 

6.  Strict  Compliance — ^Penalty,  Dismissal. — ^A  strict  com- 
pliance with  the  foregoing  requirements  will  be  exacted  in  all 
cases,  whether  objection  be  made  by  the  opposite  party  or  not; 
and  for  any  violation  or  neglect  in  these  respects  which  is  found 
to  obstruct  the  examination  of  records,  the  appeal  may  be  dis- 
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missed,  or  the  Ck>urt  may  order  the  offending  party  to  pay  the 
costs  of  such  transcript,  or  any  part  thereof,  unless  the  matter 
objected  to  is  inserted  by  order  of  the  Court  or  Judge  below. 

VIII. 
OEIGINAL  EXHIBITS. 

1.  Incorporation  of,  in  Record — ^Withdrawal. — Whenever  in 
the  trial  of  an  action  or  other  proceeding  appealed  to  this 
Court,  an  exhibit  of  a  printed  book  or  pamphlet  or  other  printed 
or  engraved,  matter,  or  a  model,  drawing,  map,  trademark, 
plans  or  illustrations,  or  other  matter  formed,  drawn,  printed 
or  engraved  is  introduced  or  offered  in  evidence  and  it  is  de- 
sired by  either  party  to  use  the  same  original  exhibit  as  part  of 
a  statement  on  motion  for  new  trial,  or  in  a  bill  of  exceptions, 
such  exhibit,  authenticated  by  a  certificate  of  the  Judge  of  the 
Trial  Court  thereon  or  attached  thereto,  may  be  brought  to  this 
Court,  in  its  original  form  as  introduced  in  evidence,  either 
bound  in  the  transcript  of  the  record  on  appeal,  if  convenient 
to  do  so,  or  as  an  exhibit  accompanying  such  record  to  this 
Court.  Any  such  exhibit  bound  in  the  record  filed  in  this  Court 
shall  not  be  withdrawn;  but  any  such  exhibit  not  bound  in  the 
record  may  be  withdrawn  after  determination  of  the  case  by 
order  of  the  Court  or  any  Justice  thereof. 

2.  Copies,  When  Production  of  Original  may  be  Ordered. — 

Whenever  the  record  contains  a  transcript  of  any  document, 
writing,  map,  drawing,  engraving,  or  printed  matter,  which 
was  introduced  in  evidence,  in  a  case  brought  to  this  Court  on 
appeal,  and  it  is  deemed  expedient  to  have  the  same  here  for 
examination  in  the  original  form,  an  order  will  be  made  requir- 
ing the  officer  or  party  having  the  same  in  custody  to  place 
such  original  exhibit  in  the  custody  of  the  Clerk  of  this  Court. 
Any  such  exhibit  may  be  withdrawn  by  the  party  entitled  to 
the  custody  thereof,  after  determination  of  the  appeal,  by  appli- 
cation to  the  Clerk  of  this  Court. 
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SERVICE  AND  FILING  OF  TRANSCRIPTS. 

1.  Civil  Appeals. — ^In  all  civil  cases  the  transcript  shall  be 
filed,  and  a  copy  thereof  served  upon  the  adverse  party  or  his 
attorney  vdthin  five  days  after  filing  of  the  same,  and  if  there 
be  more  than  one  adverse  party  appearing  by  different  attorneys, 
on  each  party  or  the  attorney  of  each  party  so  appearing. 

2.  Printed  Becord — ^Authentication. — In  cases  where  tran- 
scripts are  required  to  be  printed,  a  duly  authenticated  printed 
copy  thereof  shall  constitute  the  record  of  the  case  in  this  Ck>urt. 

3.  Same — Copies  for  Justices. — ^When  transcripts  are  printed, 
a  copy  shall  be  lodged  with  the  Clerk  for  each  of  the  Justices. 

4.  Criminal  Appeals. — In  criminal  cases  no  copies  of  the 
transcript  need  be  served. 

X. 

BRIEFS. 

1.  Kind  of  Paper — Size. — ^Briefs  shall  be  printed  upon  paper 
of  the  same  character,  with  type  of  the  same  size,  and  the 
pages  shall  be  of  the  same  dimensions,  as  provided  by  these 
Bules  with  respect  to  transcripts,  which  are  required  to  be 
printed 

2.  Time  of  Filing  and  Service — Number  of  Copies. — ^The 
counsel  for  appellant  shall  file  with  the  Clerk  of  this  Court 
eight  copies,  and  serve  on  opposing  counsel  one  copy  of  the 
printed  brief,  within  forty-five  days  after  the  transcript  is  filed 
in  this  Court,  except  in  cases  advanced  on  the  calendar,  in 
which  case  briefs  shall  be  filed  and  served  within  such  time  as 
may  be  ordered  by  the  Court  in  the  order  of  advancement. 

3.  Contents  of  Appellant's  Brief.— The  appellant's  brief 
shall  contain,  in  the  order  here  stated: 

a.  Statement  of  Case. — ^A  concise  abstract  or  statement  of 
the  case,  presenting  succinctly  the  questions  involved,  and  the 
mann^  in  which  they  are  raised.  The  abstract  shall  refer  to 
the  page  numbers  in  the  transcript  in  such  manner  that  plead- 
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ings,  evidence,  orders  and  the  judgment  may  be  easily  found; 
Provided,  that  in  cases  in  which  the  transcripts  are  not  printed, 
the  briefs  shall  contain  so  much  of  the  record  as  is  necessary 
to  make  out  the  appellant's  case,  with  references  to  the  tran- 
script by  page  and  marginal  numbers. 

b.  Specification  of  Errors. — ^A  specification  of  errors  relied 
upon,  which  shall  be  numbered  and  shall  set  out  separately  and 
particularly  each  error  intended  to  be  urged.  When  the  error 
alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
specification  shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  Court,  the  specification  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  instructions  given  or  instructions 
refused. 

c.  Argument,  Beferences  to  Pages  of  Becord. — ^A  brief  of 
the  argument,  exhibiting  a  clear  statement  of  the  points  of  law 
to  be  discussed,  with  a  reference  to  the  page  of  the  record,  and 
the  authorities  relied  upon  in  support  of  each  point. 

d.  Citations,  How  Made. — Citation  of  authorities  shall  be 
by  title  of  case,  and  volume  and  page  of  report. 

e.  Amendments. — ^After  the  brief  on  behalf  of  the  appellant 
has  been  filed  no  motion  for  leave  to  amend  the  same  by  insert- 
ing therein  or  adding  thereto,  any  specification  of  error,  or  by 
incorporating  new  matter  of  substance  in  the  statement  or 
abstract  of  the  case,  will  be  entertained.  By  consent  of  re- 
spondent in  writing,  and  without  leave  of  Court,  the  brief  may 
be  amended  in  the  particulars  mentioned  or  in  sjij  other 
respect,  or  a  new  brief  may  be  filed  at  any  time  before  the 
cause  18  submitted.  The  court  will,  in  proper  cases,  upon  rea^ 
sonable  application  and  upon  such  terms  as  it  may  prescribe, 
permit  the  brief  to  be  amended,  or  a  new  brief  filed,  so  as  to 
meet  l^e  requirements  of  Subdivision  1  and  of  Paragraphs  c 
and  d  of  this  subdivision.  Upon  its  own  motion,  and  in  its  dis- 
cretion, the  Court  may  at  any  time  order  a  brief  to  be  amended 
or  changed  in  any  particular,  or  a  new  brief  filed. 

4.  Bespondent's  Brief,  Filing  and  Service,  Oopies. — Counsel 
for  respondent  shall  file  with  the  Clerk,  eight  printed  copies  of 
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his  brief  and  tserve  one  upon  counsel  for  appellant  within  forty- 
five  days  after  appellant's  brief  shall  have  been  served  upon 
him.  His  brief  shall  be  of  like  character  with  that  required  of 
appellant,  omitting  any  specification  of  errors,  and  a  statement 
of  the  ease,  unless  that  presented  by  the  appellant  is  contro- 
verted. 

6.  Failure  to  File  Briefs,  Effect. — ^When,  according  to  this 
Rule,  appellant  is  in  default,  the  case  may  be  dismissed  on  mo- 
tion ;  and  when  a  respondent  is  in  default,  he  will  not  be  heard 
except  on  consent  of  his  adversary  or  by  request  of  the  Court. 

6.  Filing— Extension  of  Time. — ^No  extension  of  time  for 
filing  briefs  shall  be  allowed,  except  upon  a  showing  that  such 
extension  is  necessary. 

7.  Service  on  Attorney  Oeneral. — ^Provided,  however,  that 
in  all  cases  wherein  the  Attorney  General  is  required,  by  virtue 
of  his  office,  to  appear,  five  copies  of  the  brief  of  opposing 
counsel  shall  be  served  upon  the  Attorney  QeneraL 


ORAL  ARGUMENT. 

Tiind  Allowed  to  Each  Party. — One  hour  and  ten  minutes 
will  be  allowed  to  appellant  and  fifty  minutes  to  respondent 
for  argument  and  no  more,  without  special  leave  of  Court 
granted  before  the  argument  begins. 


CALENDAR. 

1.  Cases,  How  Docketed. — Cases  shall  be  placed  upon  the 
calendar  by  the  Clerk  in  the  order  in  which  they  are  filed  and 
docketed. 

2.  Setting  Cases  for  Argument. — As  often  as  found  conven- 
ient, cases  will  be  set  for  argument  by  the  Court,  as  reached 
in  the  order  in  which  they  stand  upon  the  docket,  except  such 
cases  as  are  determined  to  be  entitled  to  precedence,  or  as  other- 
wise ordered  by  the  Court 
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8.  Advancement  of  Caies.^-Appeals  in  criminal  cases;  ap- 
peab  from  orders  dissolying,  or  refusing  to  diasolve,  granting 
or  refusing  to  grant  writs  of  injunction;  appeals  from  orders 
dissolving  or  refusing  to  dissolve  attachments;  appeals  from 
orders  appointing  or  refusing  to  appoint  receivers,  and  from 
orders  refusing  to  vacate  orders  appointing  receivers;  appeals 
from  orders  or  judgments  holding  appellant  in  custody;  and 
all  original  proceedings,  are  entitled  to  precedence,  and  will, 
upon  motion  of  either  party,  be  advanced  on  the  calendar. 

4.  Short  Cause  Calendar. — ^There  will  be  placed  upon  the 
short  cause  calendar,  cases  in  which  it  is  made  to  appear  to  the 
satisfaction  of  the  Court  that  the  cause  depends  solely  upon 
the  former  decisions  of  this  Court. 

5.  Submission  on  Briefs. — Cases  on  appeal  may  be  sub- 
mitted on  briefs  at  any  time  by  filing  stipulation  of  counsel 
to  that  effect,  which  cases  will  then  be  considered  and  deter- 
mined when  reached  in  chronological  order. 


PETITIONS  FOR  REHEARING. 

Petition,  Time  for  Filing,  Service  of  Copy,  Consideration 
Without  Argument. — ^Petitions  for  rehearing,  stating  the 
grounds,  points  and  authorities  relied  on,  may  be  filed  within 
fifteen  days  after  the  decision  of  the  Court,  and  a  copy  thereof 
served  upon  the  adverse  party,  who  may  present  objections 
thereto  within  ten  days  after  such  service.  The  petition  for 
rehearing  will  be  considered  without  argument. 


SUBMISSION  OF  MOTIONS. 

1.  Motions  to  be  Filed  and  Copy  Served.^All  motions  shall 
be  printed  or  typewritten,  stating  the  grounds  thereof,  and  filed, 
and  a  copy  served  on  counsel  for  adverse  party,  if  any  counsel 
has  entered  an  appearance ;  otherwise  on  the  Clerk  of  the  Court 
for  the  party  or  counseL 
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2.  Hotions  Determined  ^thont  Argument. — ^Unless  other- 
wise ordered,  motioss  will  be  considered  and  disposed  of  with- 
out argument;  but  citation  of  authorities  may  accompany  the 
motion. 

S.  Motions — Preparation — Service — ^Briefs  in  Beply. — ^Mo- 
tions  shall  be  printed  or  typewritten,  accompanied  by  citation  of 
authorities  relied  on,  and  filed ;  and  copy  thereof  served  on  the 
adverse  party  at  least  ten  days  before  the  time  set  for  hearing 
on  the  merits,  or  within  such  time  as  may  be  fixed  by  the 
Court.  Thereupon  the  adverse  party  may,  within  ten  days 
after  the  service  thereof,  or  within  such  time  as  may  be  allowed 
by  the  Court,  file  and  serve  on  the  others  his  brief  in  opposition 
to  the  motion.  Such  motion  shall  then  be  considered  and  dis- 
posed of  by  the  Court  without  argument. 


PERMISSION  TO  TAKE  RECORD  FROM 

CLERK  ^S  OFFICE. 

Records  of  Court— Time  Within  Which  to  be  Returned. — 
The  records  and  other  papers  of  this  Court  shall  not  be  taken 
therefrom  except  by  counsel,  on  permission  of  the  Clerk,  and 
when  so  taken  shall  not  be  retained  for  more  than  ten  days  in 
any  case,  and  shall  be  returned  within  a  shorter  period  upon 
notice. 


PROCEDURE    IN    CASE    OF    DEATH,    DIS- 
ABILITY OR  TRANSFER  OF  INTEREST. 

Substitution  of  Parties. — In  event  of  the  death,  disability  or 
transfer  of  interest  of  a  party  to  an  appeal  pending  in  this 
Court,  such  fact  shall  be  suggested  in  writing,  and  (unless  the 
cause  of  action  abate)  the  legal  representative  of  the  party 
deceased  or  disabled,  or  successor  to  the  party  transferring  his 
interest,  shall,  on  motion,  be  substituted. 
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XVIL 
COSTS  OF  APPEAL. 

To  Whom  Taxed. — In  all  cases  the  costs  of  appeal  shall  be 
taxed  against  the  unsuccessful  party,  unless  otherwise  ordered 
by  this  Court,  and  the  remittitur  shall  be  accompanied  by  an 
itemized  statement  of  such  costs  as  are  paid  to  the  Clerk  of 
this  Court. 

Remittitur— Contents. — ^In  all  such  cases  the  Clerk  of  this 
Court  shall,  unless  otherwise  directed  by  the  Court,  include  in 
the  order  or  judgment  of  affirmance,  reversal  or  modification, 
and  in  the  remittitur,  a  clause  awarding  the  costs  of  appeal  to 
the  prevailing  party,  appellant  or  respondent,  to  be  recovered 
of  the  unsuccessful  party  after  ascertainment  or  taxation 
thereof  in  the  Court  below  in  the  manner  prescribed  by  law. 

XVIII. 

ASSESSMENT  OF  DAMAGES  FOR  APPEAL 

WITHOUT  MERIT. 

Frivolous  Appeals— Penalty. — ^If  the  Court  is  satisfied  from 
the  record,  and  the  presentation  of  the  appeal,  that  the  same 
was  taken  without  substantial  or  reasonable  ground,  but  appar- 
ently for  purposes  of  delay  only,  such  damages  may  be  as- 
sessed on  determination  thereof,  as  from  the  circumstanees  are 
deemed  proper. 

XVIIIa. 
JUDGMENT  BOOK. 

Contents. — ^The  Clerk  of  the  Court  shall  keep  a  book  to  be 
known  as  the  ** Judgment  Book,"  in  which  he  shall  enter  all 
judgments  rendered  in  actions  and  proceedings  originally  insti- 
tuted in  this  Court. 

XIX. 

REMITTITUR,  WHEN  ISSUED. 

Time  for  Issuance. — Remittitur  may,  in  cases  where  it  is 
deemed  proper^  be  ordered  forthwith ;  otherwise  the  same  shall 
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be  issued  on  application  at  any  time  fifteen  days  after  decision 
unless  motion  for  rehearing  or  modification  of  judgment  or 
order  has  been  made. 

Copy  of  Opinion  to  Accompanyi  When. — ^A  copy  of  the  opin- 
ion must  accompany  the  remittitur  when  the  judgment  or 
order  of  the  Trial  Court  is  reversed  or  modified  and  the  case 
remanded  for  further  proceedings  other  than  the  entry  of  a 
final  judgment  or  order  determining  the  proceedings  in  the 
Trial  Court. 

XX. 

MANDATE    FEOM    UNITED     STATES 
SUPREME  COURT— PRO- 
CEDURE THEREON. 

Ronittitur — ^What  to  Contain. — Upon  the  receipt  by  the 
Clerk  of  this  Court  of  a  mandate  from  the  Supreme  Court  of 
the  United  States  in  any  case  at  law  or  in  equity,  theretofore 
taken  from  this  Court  by  writ  of  error  or  appeal  to  said 
Supreme  Court,  it  shall  be  the  duty  of  said  Clerk  forthwith  to 

issue  under  his  hand  and  seal  of  this  Court  a  remittitur  to  the 

* 

District  Court  of  the  District  and  County  in  which  the  judg- 
ment was  rendered,  commanding  such  Court  to  take  such  ac- 
tion in  the  premises  as  by  mandate  shall  be  proper,  and  said 
remittitur  shall  also  contain  therein  a  recital  in  haec  verba 
of  the  said  mandate,  and  all  the  costs  subsequent  to  the  appeal 
from  said  District  Court  shall  be  taxed  in  such  remittitur. 


APPEALS  PROM  INJUNCTION  ORDERS. 

InjiinctionB  Pending  Appeal — Procedure. — Upon  appeal  from 
injunction  orders,  if  the  appellant  desires  to  continue  in  force 
the  injunction  order  dissolved  by  the  District  Court,  or  to 
obtain  such  an  injunction  order  pending  the  appeal,  he  shall 
file  in  this  Court  his  sworn  application,  setting  forth  the  pro- 
eeediiigs  appealed  from,  and  the  relief  desired,  and  present 
with  it  to  this  Court  a  verified  copy  of  the  aflSdavits  or  evi- 
dence used  on  the  hearing  in  the  Court  below.    Such  appli- 
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cation  will  be  heard  ex  parte  and  without  argument,  and  the 
Court,  upon  such  record  will  make  such  order  in  the  premises 
as  may  be  proper. 


ADMISSION  OF  ATTORNEYS. 

Upon  Examination. 

1.  Examinations—When  Held — Petition  for  Examinatioi^— > 
Contents. — Examinations  of  candidates  for  admission  to  prac- 
tice law  in  the  courts  of  this  state  will  be  held  in  open  court 
in  the  courtroom  at  10  o'clock  A.  M.,  on  the  first  Wednesday 
after  the  first  Tuesday  of  June  and  December  of  each  year. 
Any  person  desiring  to  enter  for  examination,  must,  at  least 
ten  days  prior  to  the  date  of  such  examination,  file  with  the 
clerk  his  verified  x>etition,  setting  forth  that  he  is  a  citizen  of 
the  United  States  or  who  has  bona  fide  declared  his  or  her  inten- 
tion to  become  a  citizen  in  the  manner  required  by  law,  and  & 
resident  of  this  state,  of  the  age  of  twenty-one  years.  He  shall 
also  file  with  his  petition  a  certificate  of  two  reputable  counselors 
at  law-  of  this  state  (or  the  aflSdavits  of  two  nonresident  attor- 
neys), that  he  has  been  engaged  in  the  study  of  law  for  two 
successive  years  prior  to  making  his  application.  He  shall  also 
file  with  his  petition  testimonials  of  his  good  moral  character^ 
which  must  be  satisfactory  to  the  court.  If  such  testimonials 
are  furnished  by  others  than  attorneys  of  this  state,  they  must 
be  in  the  form  of  affidavits. 

Notification  of  Candidates  of  Acceptance  or  Bejection. — ^If 

the  Court  is  satisfied  with  the  petition,  and  papers  accompany- 
ing the  same,  the  name  of  the  applicant  will  be  entered  as  a 
candidate  for  examination.  He  will  at  once  be  notified  by  the 
Clerk  of  the  acceptance  or  rejection  of  his  application  for  ex- 
amination. 

Oath  Administered  to  Candidates. — The  examination  will  be 
principally  in  writing.  All  candidates  will  be  required  at  the 
commencement  of  the  examination  to  state,  upon  their  oaths, 
that  they  will  not  seek  or  accept  aid  from  anyone  in  answering 
questions,  or  tender  or  render  any  such  aid  to  another;  that 
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they  will  not  consult  any  books  or  persons  daring  any  recess 
that  may  be  granted,  and  that  they  will  not  remove  from  the 
courtroom  any  of  the  examination  papers,  or  make  copies  of 
any  of  the  same. 

Scope  of  Examination. — ^Examinations  will  be  strict  both  as 
to  <  elementary  principles  and  the  Codes  and  practice  of  this 
Stote. 

From  Other  Jurisdictions. 

2.  Provisions  of  Revised  Codes. — Section  6385,  Revised 
Codes,  1907,  is  as  follows:  ''Every  citizen  of  the  United  States, 
or  person  resident  of  this  State  who  has  bona  fide  declared 
his  or  her  intention  to  become  a  citizen  in  the  manner  required 
by  law,  who  has  been  admitted  to  practice  law  in  the  highest 
Court  of  another  State,  or  of  a  Foreign  country,  where  tho 
common  law  of  England  constitutes  the  basis  of  jurisprudence, 
may  be  admitted  to  practice  in  the  courts  of  this  State,  upon 
the  production  of  his  or  her  license,  and  satisfactory  evidence 
of  good  moral  character ;  but  the  Court  may  examine  the  appli- 
cant as  to  his  or  her  qualifications." 

Application^  How  Made. — ^A  candidate  for  admission  may 
make  application  at  any  time  by  filing  a  petition  with  the 
clerk,  accompanied  by  the  certificate  hereinafter  specified,  and 
evidence  of  liis  good  moral  character.  The  clerk  shall  forth- 
with deliver  the  petition  and  other  papers  to  the  Attorney' 
(General.  If  ux>on  examination  by  him  he  is  satisfied  that  the 
applicant  is  prima  fade  entitled  to  admission,  he  shall  there- 
upon notify  the  applicant  when  the  court  will  hear  the  appli- 
cation. The  applicant  need  not  appear  until  the  motion  for 
admission  is  made.  All  applications  must  be  made  upon  mo- 
tion of  the  Attorney  General  or  one  of  his  assistants.  The 
I>etition  shall  be  verified  and,  in  addition  to  the  facts  recited  in 
section  6385,  Revised  Codes,  1907,  shall  show: 

a.  Same— Contents. — ^Where,  with  whom,  and  the  period  of 
time  the  petitioner  studied  law,  and  where  he  was  first  ad- 
mitted to  practice ;  all  places  in  which,  and  the  period  of  time 
he  has  practiced  as  attorney  or  counselor  at  law  elsewhere  than 
in  this  state. 
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b.  Same. — ^Whether  or  not  any  proceedings  for  his  disbar- 
ment or  criminal  charges  have  been  instituted  or  prosecuted 
against  him  in  any  jurisdiction,  and  if  so,  a  statement  of  the 
time,  place  and  circumstances,  and  the  result  thereof.    And, 

c.  Certificate  of  Judge  Before  Whom  Applicant  Last  Prac- 
ticed— Exemplification. — ^Snch  petition  must  be  accompanied 
by  a  certificate  of  the  presiding  judge  of  the  highest  Trial 
Court  of  record  in  which  the  petitioner  last  practiced,  exempli- 
fied as  required  by  the  laws  of  this  State  for  the  exemplification 
of  records  from  another  State  or  Foreign  country  (Sec.  7911, 
Revised  Codes,  1907),  showing  that  the  petitioner  was  of  good 
reputation,  and  trustworthy  in  the  practice  of  his  profession 
as  attorney  and  counselor  at  law  in  such  jurisdiction,  which 
petition  and  certificate  last  mentioned  shall  be  filed  and  pre- 
served in  the  oflBce  of  the  Clerk  of  this  Court.  If  the  applicant 
has  never  practiced,  he  shall  so  state  and  shall  furnish  the 
same  evidence  of  good  moral  character  that  a  candidate  for 
examination  is  required  to  furnish. 

d.  Presence  of  Applicant  in  Court. — ^AU  sueh  applicants  for 
admission  shall  be  personally  present  in  Court  when  the  motion 
is  made. 

6.  Examination  of  Applicant,  When. — ^If,  by  reason  of  the 
fact  that  an  applicant  for  admission  from  another  jurisdiction 
has  not  practiced  his  profession  for  a  considerable  period  or  at 
all,  or  if  for  any  other  reason,  the  Court  is  of  the  opinion  that 
he  should  be  required  to  pass  an  examination  as  to  his  quali- 
fications, if  his  application  in  other  respects  conforms  to  the 
requirements  for  admission  of  attorneys  from  other  jurisdio- 
tions,  his  name  will  be  entered  in  the  list  of  candidates  for  the 
next  ensuing  examination. 

f.  Oath  of  Office. — ^Every  attorney  admitted  to  practice 
must  before  his  certificate  is  issued  to  him  by  the  Clerk,  take 
an  oath  to  support  the  Constitution  of  the  United  States,  and  * 
the  Constitution  of  the  State  of  Montana,  and  to  faithfully 
discharge  the  duties  of  an  attorney  and  counselor  at  law  with 
fidelity,  to  the  best  of  his  knowledge  and  ability.    A  certificate 
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of  his  oath  must  be  indorsed  npon  the  license  issued  to  the 
attorney,  and  a  duplicate  filed  with  the  Clerk. 

g.  Applicant  must  Sign  BoU  of  Attorneys. — ^AU  attorneys 
admitted  to  practice  must  sign  the  roll  of  attorneys  kept  by 
the  (^erk  of  the  Court,  before  the  license  is  issued  to  them. 

3.    Objections  to  the  Admission  of  Applicants— How  Made. 

Objection  to  the  admission  of  an  applicant  to  practice  law 
in  the  courts  of  this  State  may  be  made  by  any  person  filing 
with  the  Clerk  of  this  Court  a  statement  setting  forth  the 
grounds  thereof;  and  thereupon,  if  such  objection  is  deemed 
of  sufficient  weight,  investigation  thereof  will  be  made  in  such 
manner  as  the  Court  deems  appropriate. 


Substantial  Compliance  With  Bules— Unsubstantial  Depart- 
ures— ^Treatment  in  Opinions  of  Court. — Substantial  compli- 
ance with  the  foregoing  Bules  will  be  required;  Provided, 
however,  that  any  departure  from  the  Bules  regarding  the 
arrangement  of  transcripts  and  briefs  that  is  not  substantial 
in  character  and  not  such  as  to  retard  or  embarrass  the  Court 
in  the  consideration  of  the  cause,  will  not  be  regarded;  and 
it  shall  not  be  necessary  in  the  preparation  of  opinions  to  make 
mention  of  motions  founded  upon  such  unsubstantial  de- 
partures. 


ORDER — These  rules  shaU  take  effect  from  and  after 
November  28,  1911,  on  which  day  (M  other  rules  wiU  be  con- 
sidered repealed. 


CASES   DETERMINED 

IN  THE 

SUPREME  COURT 

AT  THB 

OCTOBER  TERM,  1911. 


The  Hon.  Theo.  Brantlt,  Chief  Jxistica. 

The  Hon.  Henry  C.  Smith,  1    .       .  ^    x  _^. 

L  Associate  Justices. 

The  Hon.  William  L.  Hollowat,  J 


MONIDAH  TEUST,  Appellant,  v.  KEMPER,  Respondent. 

(No.   3,008.) 
(Sabmitted  September  21,  1911.    Decided  October  30,  1911.) 

[118  Pac.  811.] 

Promissory  Notes — Statute  of  Limitations — Part  Payment  "by 
Joint  Obligor— Does  not  Suspend  Running  of  Statute  as  to 
NoncoTisenting  Obligor. 

PromiBSory    Notes — Statutes    of   Limitations — Joint    Obligors — ^Part    Pay- 
ment by  One — Effect. 

1.  In  1893,  defendant  K.  and  two  others  executed  and  delivered 
their  joint  and  several  note,  due  six  months  after  date.  In  1895, 
1901,  1904  and  1906  one  of  K.'s  joint  debtors  made  certain  part 
payments  without  K.'s  knowledge,  which  payments  were  not  sub- 
sequently ratified  by  him.  In  defense  to  an  action  brought  in  1910 
by  the  then  holder  of  the  note,  K.,  the  only  defendant  served  with 
process,  interposed  the  bar  of  the  statute  of  limitations.  Held,  under 
section  6472,  Revised  Codes,  that  one  joint  debtor,  by  making  part 
payments,  may  not  suspend  the  running  of  the  statute  as  to  his 
joint  obligors  who  do  not  authorize  or  ratify  his  act,  and  that, 
therefore,  the  court  properly  found  in  favor  of  defendant. 

le. 

2.  The  provision  of  subdivision  5,  of  section  7887,  Revised  Codes, 
that  evidence  may  be  given  of  the  act  or  declaration  of  a  "joint 
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debtor,  or  other  person  jointly  intereflted  with  the  party,"  etc,  held 
not  to  militate  against  the  rale  declared  in  paragraph  1  above. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah 
J,  Lynch,  Judge. 

Action  by  the  Monidah  Trust  against  S.  V.  Kemper.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

For  Appellant,  there  was  a  brief  by  Mr.  Jam^s  E,  Healy  and 
Mr.  James  E.  Murray,  and  oral  argument  by  both. 

Messrs.  Maury  dk  Templemam,  and  Mr.  J.  0.  Davies,  for  Re- 
spondent, submitted  a  brief;  Mr.  Templeman  argued  the  cause 
orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  November  20,  1893,  Albert  B.  Knight,  S.  V.  Kemper,  and 
C.  P.  Booth  executed  and  delivered  to  James  A.  Murray  their 
joint  and  several  promissory  note  for  $1,000,  due  six  months 
after  date.  In  March,  1905,  the  note  was  sold  and  transferred 
by  Murray  to  this  plaintiff,  and  on  July  18,  1910,  this  action 
was  brought  to  enforce  payment.  The  complaint  sets  forth  the 
facts  of  the  execution  and  delivery  of  the  note,  the  transfer 
of  it  by  Murray  to  the  plaintiff,  and  alleges  that  no  part  of  the 
principal  or  interest  has  ever  been  paid,  except  certain  payments 
made  during  1893  and  1894,  which  payments  appear  to  equal 
the  amount  of  interest  due  during  those  years :  $60  paid  in  1895 ; 
$1.50  paid  in  1901 ;  $14  paid  in  1904 ;  and  $149.50  paid  in  1906. 
Kemper  was  the  only  defendant  served  with  process,  and  he 
appeared  and  answered,  admitting  the  execution  and  delivery 
of  the  note,  denying  the  other  allegations  of  the  complaint,  and 
pleading  the  bar  of  the  statute  of  limitations.  Upon  the  trials 
the  plaintiff  proved  the  transfer  and  nonpayment  of  the  note. 
Respecting  the  partial  payments  made  prior  to  July  5,  1895, 
there  is  not  any  evidence,  but  it  was  made  to  appear  that  every 
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subsequent  payment  was  made  by  the  defendant  Knight  or  by 
his  personal  representative.  Defendant  Kemper,  in  his  own 
behalf,  testified  that  he  had  never  made  any  payment  i^on  the 
note,  had  never  authorized  anyone  for  him  to  make  a  payment, 
and  never  knew  that  any  payments  had  been  made,  until  in- 
formed by  Mrs.  Knight  shortly  before  this  action  was  com- 
menced, and  some  three  years  after  the  last  payment  was  made. 
There  was  not  any  showing  of  ratification  by  Kemper  of  the 
acts  of  Knight  or  his  personal  representative.  Upon  these  facts 
the  court  found  for  defendant  Kemper,  and  rendered  judgment 
accordingly.  From  that  judgment,  the  plaintiff  has  appealed, 
and  presents  for  our  determination  the  single  question:  May 
one  joint  debtor,  by  making  part  payments,  suspend  the  run- 
ning of  the  statute  of  limitations  as  to  his  joint  obligors  who  do 
not  authorize  or  ratify  such  acts !  The  same  question  has  been 
before  the  courts  many  times. 

The  first  English  statute  of  limitations  was  adopted  in  1632 
(21  James  I,  c.  16).  In  1781,  when  this  question  came  before 
the  English  court,  in  Whitcomb  v.  Whiting,  2  Doug.  652,  the 
question  was  answered  in  the  a£Srmative.  Lord  Mansfield, 
speaking  for  the  court,  said:  ''Payment  by  one  is  payment  for 
all,  the  one  acting  virtually  as  agent  for  the  rest;  and  in  the 
same  manner  an  admission  by  one  is  an  admission  by  all;  and 
the  law  raises  the  promise  to  pay  when  the  debt  is  admitted 
to  be  due."  This  doctrine  was  followed  by  the  English  courts 
for  several  years,  though  often  criticised.  {Brandram  v.  Whar- 
ion,  1  Bam.  &  Aid.  463 ;  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
308;  Greenleaf  on  Evidence,  15th  ed.,  112,  and  note.)  In  some 
of  the  American  states,  the  doctrine  was  repudiated  altogether ; 
in  others  it  was  adopted  and  followed  until  changed  by  statute ; 
but  so  nnf avorably  was  it  received  that  in  most  of  our  states  it 
has  been  obliterated  by  statutory  provision,  until  it  is  now 
recognized  only  in  Connecticut,  New  Jersey,  Rhode  Island,  Dela- 
ware, and  possibly  one  or  two  other  states. 

In  1828  the  English  Parliament  passed  Lord  Tenterden's  Act 
(9  Geo.  IVy  c.  14),  which  provided  that  the  acknowledgment  by 
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one  joint  obligor  should  not  operate  to  suspend  the  running  of 
the  statute  as  against  his  noneonsenting  co-obligor.  But  this 
still  left  the  fact  of  part  payment  to  operate  as  theretofore  de- 
clared in  Whitcomb  v.  Whiting.  However,  in  1856,  Parliament 
again  amended  the  statute  of  limitations  by  the  Mercantile  Law 
Amendment  Act  (19  &  20  Vict.,  c.  97),  which  completely  re- 
versed the  doctrine  in  Whitcomb  v.  Whiting,  and  since  the  lat- 
ter date  the  doctrine  of  that  case  has  not  been  invoked  in 
England.  Some  of  our  American  statutes  were  modeled  after 
Lord  Tenterden's  Act,  some  after  the  Mercantile  Law  Amend- 
ment Act,  and  many  of  them  contain  the  substance  of  both  of 
the  English  statutes.  Under  Lord  Tenterden's  Act,  the  English 
courts  held  uniformly  that  the  written  acknowledgment  of  the 
debt  bound  only  the  obligor  making  such  acknowledgment,  but 
did  not  affect  the  noneonsenting  co-obligor,  and  the  same  ruling 
has  been  had  in  the  states  having  similar  statutes. 

Under  section  53,  First  Division,  Compiled  Statutes  of  1887, 
which  reads:  ''No  acknowledgment  or  promise  shall  be  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  Act,  unless  the  same  is  con- 
tained in  some  writing  signed  by  the  party  to  be  charged 
thereby ;  but  this  Act  shall  not  alter  the  effect  of  any  payment 
of  principal  or  interest" — ^this  court,  in  First  Nat.  Bank  v. 
BuUard,  20  Mont.  118,  49  Pac.  658,  and  in  Oleson  v.  Wilson,  20 
Mont.  544,  63  Am.  St.  Rep.  639,  52  Pac.  372,  held  that  part 
payment  by  one  joint  debtor  does  not  operate  to  suspend  the 
running  of  the  statute  as  to  his  noneonsenting  co-obligor.  Li 
Bank  v.  Bullardy  the  part  payment  appears  to  have  been  made 
by  one  surety,  and  it  was  sought  to  bind  his  cosurety  thereby, 
and  prevent  the  running  of  the  statute  as  to  him.  In  Oleson 
V.  Wilson,  the  part  payments  were  made  by  the  principal  debtor, 
and  it  was  sought  thereby  to  bind  the  surety,  but  in  each  instance 
this  court,  following  the  decisions  of  courts  quite  generally,  made 
no  distinction  between  the  two  classes  of  cases,  but  treated  all 
the  signers  of  the  notes  as  joint  principals.     Whatever  may  be 
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said  of  those  decisions,  they  established  the  law  of  this  state 
as  it  existed  before  the  adoption  of  the  Codes  in  1895. 

If  section  53  of  the  Compiled  Statutes  above  was  indefinite 
in  its  terms  or  open  to  two  constructions,  the  same  thing  can- 
not be  said  of  our  present  Code  provision.  Section  6472,  Revised 
[1]  Codes,  which  has  been  in  effect  since  July  1,  1895,  reads 
as  follows:  ''No  acknowledgment  or  promise  is  sufiicient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  is  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged 
thereby.  But  this  section  does  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest,  which  payment  is  equivalent  to 
a  new  promise  in  writing,  duly  signed,  to  pay  the  residue  of 
the  debt."  It  will  be  observed  that  to  the  provisions  of  section 
53  of  the  Compiled  Statutes  there  has  been  added  the  explana- 
tory phrase,  **  which  pa3rment  is  equivalent  to  a  new  promise  in 
writing,  didy  signed,  to  pay  the  residue  of  the  debt."  An  ac- 
knowledgment of  an  existing  debt  is  declared  to  be  equivalent 
to  a  new  or  continuing  contract  to  pay  it.  But,  to  be  effective 
to  suspend  the  running  of  the  statute,  such  acknowledgment 
must  be  in  writing,  signed  by  the  party  to  be  charged  thereby. 
Such  written  acknowledgment  binds  only  the  party  making  it^ 
that  is,  it  does  not  bind  the  joint  obligors  who  do  not  authorize 
or  ratify  the  act.  This  the  courts  have  held  uniformly,  and  the 
conclusion  is  founded  in  the  soundest  reasoning.  (19  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  313.)  If,  then,  a  written  acknowl- 
edgment by  one  joint  debtor  does  not  operate  to  suspend  the 
running  of  the  statute  as  to  his  nonconsentin^  co-obligors,  and 
part  payment  is  equivalent  to  a  new  promise  in  writing,  it  fol- 
lows, of  course,  that  the  effect  of  part  payment  is  not  greater 
and  not  less  than  a  written  acknowledgment;  that  is  to  say,  it 
binds  only  the  party  making  it,  and  cannot  bind  a  nonconsenting 
joint  obligor.  The  language  of  this  Code  provision,  when  con- 
sidered in  the  light  of  previous  legislative  and  judicial  history 
upon  the  subject,  cannot  be  open  to  any  other  construction. 
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Appellant  places  much  reliance  upon  subdivision  5  of  section 
7887,  Revised  Codes,  which  reads  as  follows:  "In  conformity 
with  the  preceding  provisions,  evidence  may  be  given  upon  ti 
trial  of  the  following  facts:  •  •  •  5.  After  proof  of  a 
[2]  partnership  or  agency,  the  act  or  declaration  of  a  partner 
or  agent  of  the  party,  within  the  scope  of  the  partnership  or 
agency,  and  during  its  existence.  The  same  rule  applies  to 
the  act  or  declaration  of  a  joint  owner,  joint  debtor,  or  other 
person  jointly  interested  with  the  party."  The  section  is  one 
of  Title  I,  Part  IV,  of  the  Code  of  Civil  Procedure,  which  is 
entitled  ' '  General  Principles  of  Evidence. ' '  After  dealing  with 
the  subject  '* Hearsay,"  the  Code  proceeds  to  state  the  well- 
recognized  exceptions  to  the  general  rule,  which  excludes  hearsay 
testimony,  and,  among  other  exceptions,  enumerates  those  con- 
tained in  subdivision  5  above.  Whatever  may  be  the  full  scope 
and  meaning  of  the  language  thus  employed,  it  must  be  borne 
in  mind  that  the  Code  is  here  dealing  with  general  principles 
of  the  law  of  evidence;  that  it  is  a  general  statute,  applicable 
to  all  cases,  civil  and  criminal ;  whereas,  section  6472  is  a  special 
statute,  applicable  only  to  the  subject,  "Limitations  of  Actions." 
Furthermore,  section  6472  is  a  part  of  Title  II,  Part  II,  of  the 
same  Code  in  which  is  found  subdivision  5  above,  and  is  en- 
titled "Time  of  Commencing  Actions."  We  do  not  think  there 
is  any  conflict  between  the  two  provisions;  but,  if  there  is, 
our  own  Code  furnishes  the  rule  of  construction.  Section  3555, 
Revised  Codes,  provides:  "If  the  provisions  of  any  title  conflict 
with  or  contravene  the  provisions  of  another  title,  the  provisions 
of  each  title  must  prevail  as  to  all  matters  and  questions  arising 
out  of  the  subject  matter  of  such  title."  So  that,  from  any 
point  of  view,  section  6472  determines  the  question  here  pre- 
sented adversely  to  the  appellant. 

Interesting  discussions  of  this  subject  are  to  be  found  in  Wood 
on  Limitations  of  Actions,  Chapter  25;  19  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  308,  312,  322 ;  Cowhick  v.  Shingh,  5  Wyo.  87. 
63  Am.  St.  Rep.  17,  37  Pac.  689,  25  L.  R.  A.  608 ;  Willougkby 
Y.  Irish,  36  Minn.  63,  59  Am.  Rep.  297,  27  N.  W.  379 ;  25  Cyc 
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1356, 1385 ;  1  Qreenleaf  on  Evidence,  15th  ed.,  sec.  112,  and  note ; 
8  Current  Law,  788. 

The  judgment  of  the  district  court  is  affirmed. 

Afflrmed. 

Mb.  Chiep  JxTSnoB  Braktlt  and  Mb.  Justicb  Smith  concur. 


DOMITROVICH,  Administratob,  Respondent,  v.  STONE  ft 
WEBSTER    ENGINEERING    CORPORATION,    Appkl- 

LANT. 

(No.  8,007.) 

(Sabmitted  September  22,  1911.    Decided  October  21,  I91X.) 

[118  Pac.  760.] 

Persofwl  Injuries — Master  and  Servant — Evidence — Experts — 
Assumption  of  Risk — Safe  Peace — Removal  of  Causes — Peti' 
Hon — When  Too  Late. 

BemoYBl  of  Causee— Petition — ^Wben   Too  Late. 

1.  A  petition  and  bond  to  remove  a  cause  were  too  late,  where  the 
offer  constituted  an  interruption  of  the  statement  of  plaintiff's  counsel  to 
the  court  that  plaintiff  was  ready  for  trial,  but  desired  to  reduce 
the  amount  claimed  to  $2^000,  in  response  to  the  trial  judge's  in* 
quirjr  as  to  whether  the  parties  were  ready. 

Master  and  Servant — Personal  Injuries — Death — Evidence — Admissibility. 

2.  In  an  action  for  injury  to  a  construction  laborer,  caused  by  a  dump. 
ear  overturning  through  a  defect  in  the  track,  a  witness,  testifying 
how  the  accident  occurred,  could  state  that  men  repairing  the  track 
gave  no  signal  to  stop  the  car,  even  though  such  failure  was  not  pleaded 
as  negligence. 

Same— Evidence — ^Admissibility. 

3.  Where  a  physician  had  testified  that  decedent,  upon  whom  a  car  of 
rock  had  been  overturned,  had  died  from  suppurative  cholangitis,  plain- 
tiff was  properly  allowed  to  show  that  a  weakening  of  tissues  anywhere 
in  the  body  furnishes  a  field  for  development  of  eerms  of  that  disease, 
and  that  after  being  injured  one  may  go  several  days  with  no  apparent 
trouble,  until  suppuration  follows,  etc. 

Same — Evidence — Expert  Opinions — Physical  Condition — ^Admissibility. 

4.  In  an  action  for  negligent  death,  the  opinion  of  a  hospital  super- 
intendent, based  on  the  records  of  the  case  in  evidence^  as  to  the 
character  of  decedent's  ailment,  was  properly  excluded;  since  witness 
had  testified  to  the  symptoms,  the  records  spoke  for  tiiemselves,  and 
witness  had  not  qualified  as  a  physician* 
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Same— ABBnmption  of  Biak — Jaiy  Question. 

5.  Whether  a  oonstruction  laborer,  fatally  injured  by  the  overturn- 
ing of  a  dump-car,  caused  by  a  defect  in  the  track,  assumed  the  risk, 
h^d  under  the  evidence  a  jury  question. 

Same— €afe  Place  to  Work — Employer's  Duty. 

6.  A  construction  company's  duty  to  make  reasonably  safe  a  track 
used  in  operating  dump-cars  to  avoid  injury  to  employees  could  not 
be  delegated,  so  as  to  avoid  liability  for  such  injury. 

Same— Death  of  Employee — Cause — Evidence — Sufficiency. 

7.  In  an  action  for  death  of  a  construction  laborer,  caused  by  over- 
turning of  a  car,  evidence  held  to  warrant  a  finding  that  the  accident 
was  caused,  not  by  negligence  of  trackmen,  but  on  account  of  the 
method  of  construction  of  the  track. 

Appeal  from  Districi  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge, 

Action  by  John  Domitrovich,  administrator,  against  the  Stone 
&  Webster  Engineering  Corporation.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals^    Affirmed. 

Mr.  E,  C.  Day,  Mr,  Wm.  Walhice,  Jr.,  and  Mr.  John  O.  Brown, 
submitted  a  brief  for  Appellant.  Mr.  Day  argued  the  cause 
orally. 

The  court  erred  in  denying  the  petition  for  a  removal  to  the 
federal  court,  and  in  going  ahead  with  the  trial.  We  contended 
the  cause  was  removable,  then,  for  two  reasons:  (1)  Because 
the  amendment  had  not  been  asked  for  before  their  statement 
that  they  were  ready  for  trial,  and  (2)  because  courts  will  not 
allow  themselves  to  be  made  a  party  to  a  mere  subterfuge  to 
defeat  «  party  of  his  right  of  removal.  {Berry  v.  Railway  Co., 
118  Fed.  911 ;  Golden  v.  Northern  Pacific  By.  Co.,  39  Mont.  435 , 
104  Pac.  549 ;  Powers  v.  Railway  Co.,  169  U.  S.  92,  18  Sup.  Ct. 
264,  42  L.  Ed.  673 ;  Remington  v.  Railway,  198  U.  S.  95,  25  Sup. 
Ct.  577 ,  4  L.  Ed.  959 ;  Kansas  City  etc.  Ry.  Co.  v.  Herman,  187  U. 
S.  63,  23  Sup.  Ct.  24,  47  L.  Ed.  76 ;  Whitcomb  v.  Smithson,  175 
U.  S.  635,  20  Sup.  Ct.  248,  44  L.  Ed.  511 ;  Guarantee  Co.  v.  Bank, 
80  Fed.  766,  26  C.  C.  A.  146.) 

It  has  been  expressly  held  to  be  error  to  allow  an  amendment 
simply  to  defeat  federal  jurisdiction.     {Knou^e  v.  Martin,  15 


44  Mont]     DoMiTBoyiCH  v.  Stone  A  Websteb  Eng.  Corp.        9 

How.  (U.  S.)  198,  14  L.  Ed.  660.)  Plaintiflf  contended  in  the 
lower  court,  and  will  doubtless  here  contend,  that  the  papers 
were  not  actually  filed,  when  they  were  extended  to,  or  laid 
upon  the  desk  in  front  of,  the  clerk,  as  was  done  here.  We 
assert  that  the  papers  were  actually  filed,  first,  because  it  is  not 
required  that  the  clerk  shall  actually  indorse  upon  the  papers 
** filed,"  to  entitle  them  to  be  considered  filed;  it  is  sufficient 
for  them  to  be  delivered  to  the  clerk.  A  paper  is  actually  filed 
when  it  has  been  delivered  to  the  proper  officer,  irrespective  of 
whether  or  not  it  has  been  indorsed  filed.  The  indorsement  on 
the  back  of  the  paper  is  nothing  more  than  evidence  of  what 
has  been  done;  the  filing  is  accomplished  when  the  paper  has 
been  delivered  to  the  proper  officer.  {Beebe  v.  Morell,  76  Mich. 
114,  15  Am.  St.  Rep.  288,  42  N.  W.  1119 ;  Staie  v.  Hockaday, 
98  Mo.  590,  12  S.  W.  246 ;  Manhattan  Co.  v.  Laimbeer,  108  N. 
T.  578,  15  N.  E.  712;  In  re  Conant's  Estate,  43  Or.  530,  73  Pac. 
1018 ;  Meridan  National  Bank  v.  Hoyt  etc.  Co.  74  Miss.  221,  60 
Am.  St.  Rep.  504,  21  South.  12,  36  L.  R.  A.  796 ;  In  re  Dewar's 
Estate,  10  Mont.  442,  25  Pac.  1025 ;  McDonald  v.  Shreve,  12  Mont. 
82,  29  Pac.  729.)  The  second  ground  that  we  urge  is,  that  under 
the  circumstances  of  this  case,  and  in  light  of  the  acts  of  the 
plaintiff,  the  petition  was  filed  in  time.  That  is  to  say,  we  urge 
that  in  light  of  the  fact  that  this  amendment  was  not  made 
during  any  of  the  four  months  preceding  the  trial  of  this  cause, 
and  was  not  made  until  after  counsel  for  the  defendant  had 
produced  from  his  pocket  the  petition  and  bond  for  removal, 
the  doubts  should  be  construed  against  allowing  it. 

It  must  be  apparent  to  the  court  that  the  joinder  of  the  co- 
defendant,  John  Doe,  was  an  attempted  fraud  upon  the  de- 
fendant's right  to  remove  to  the  federal  court,  and  therefore  the 
petition  having  been  offered  for  filing,  should  be  ordered  filed 
forthwith.  (Wecker  v.  E^mmelling  Co.,  204  U.  S.  176,  27  Sup. 
Ct  184,  51  L.  Ed.  430,  9  Ann.  Cas.  757.)       * 

Mr.  Taft,  when  on  the  federal  bench,  held  that  a  plaintiff 
might,  from  his  very  action,  estop  himself  from  raising  the 
objection  that  removal  was  ill-timed.     (Powers  v.  BaUtuay  Co., 
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65  Fed.  129,  affirmed  in  Powers  v.  Railway  Co.,  169  U.  S.  92, 
18  Sup.  a.  264,  42  L.  Ed.  673 ;  HukiU  v.  RaUway  Co.,  65  Fed. 
138;  see,  also,  Dudley  v.  Railway  Co.  (Ky.),  96  S.  W.  835; 
Crehove  v.  Railway y  131  U.  S.  240,  9  Sup.  Ct.  692,  33  L.  Ed. 
144.) 

The  court  erred  in  refusing  to  admit  the  testimony  of  the 
superintendent  in  charge  of  the  hospital.  ''Evidence  of  the 
•  •  •  physical  condition  of  plaintiff  both  before  and  after 
the  infliction  of  an  injury  •  •  •  is  admissible,  as  tending 
to  prove  the  extent,  nature  and  probable  effects  of  the  injury.'* 
(13  Cyc.  204,  note  22,  and  cases  cited;  Bailey  v.  Centerville,  108 
Iowa,  20,  78  N.  W.  831 ;  Winter  v.  Railway,  74  Iowa,  448,  38 
N.  W.  154;  West  etc.  Ry.  v.  Kennedy,  165  111.  496,  46  N.  E.  368; 
Fuller  V.  Jackson,  92  Mich.  197,  52  N.  W.  1075 ;  Dickinson  v. 
City,  188  Mass.  595,  75  N.  E.  68,  1  L.  R.  A.,  n.  s.,  664;  Kansas 
etc.  Ry.  V.  Mathews,  142  Ala.  298,  39  South.  207 ;  Illinois  Cent. 
Ry.  V.  Harris  (Miss.),  29  South.  760;  Ft.  Worth  etc.  Ry.  v. 
Hyatt,  12  Tex.  Civ.  App.  435,  34  S.  W.  677 ;  McKeigue  v.  Jartes- 
viUe,  68  Wis.  50,  31  N.  W.  298.)  Broadly  stated,  the  rule  is 
that  ''all  evidence  having  a  legitimate  tendency  to  meet  the 
evidence  of  loss  or  injury  should  be  received  in  rebuttal."  (13 
Cyc.  193.) 

There  is  a  total  failure  to  prove  that  the  death  resulted  from 
the  injuries.  (See  McAuley  v.  Casv^Uty  Co.,  37  Mont.  256,  96 
Pac.  131 ;  Ellyson  v.  International  etc.  Ry.,  33  Tex.  Civ.  App.  1, 75 
S.  W.  868 ;  Scheffer  v.  Railway,  105  U.  S.  249,  26  L.  Ed.  1070 ; 
Omaha  etc.  Ry.  v.  Brady,  39  Neb.  27, 57  N.  W.  767 ;  Manning  v.  In- 
surance  Co.,  100  U.  S.  693,  25  L.  Ed.  761 ;  Douglas  v.  Mitchell,  35 
Pa.  440;  Cole  v.  Boardman,  63  N.  H.  580,  4  Atl.  573.)  "In  an 
action  for  death  by  wrongful  act,  plaintiff  mu%t  make  it  appear 
with  reasonable  certainty  that  the  injury  was  inflicted  as  the 
result  of  defendant's  negligence,  and  the  jury  cannot  be  per- 
mitted to  arrive  at  a  verdict  by  speculation  or  guesswork." 
(Morhard  v.  Richmond  L.  &  R.  Co.,  Ill  App.  Div.  353,  98  N. 
Y.  Supp.  124.)  Upon  the  facts  we  cite  the  following:  Martinez 
V.  Bernhardt  106  La.  368,  87  Am.  St.  Bep.  306,  30  South.  901, 
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55  L.  B.  A.  671 ;  Briggs  v.  Railway,  52  Minn.  36,  53  N.  W.  1019 ; 
BandaU  v.  Railway,  45  La.  Ann.  778,  13  South.  166,  at  169; 
Galveston  etc.  Ry,  v.  Hanway  (Tex.  Civ.  App,),  57  S.  W.  695; 
Scherer  v.  Schlaberg,  18  N.  D.  421,  122  N.  W.  1000 ;  Payne  v. 
Raaway  Co,,  155  Fed.  73,  83  C.  C.  A.  589 ;  Fitzgerald  v.  Railwa/y, 
154  N.  T.  263,  48  N.  K  514. 

Decedent  assumed  the  risk:  (a)  The  work  was  of  a  temporary 
changing  character  and  one  in  which  decedent  was  engaged  in 
making  the  changing  condition.  {Manning  v.  Railway,  105 
Mich.  260,  63  N.  W.  312 ;  Evansville  Ry.  v.  He^vderson,  134  Ind. 
636,  33  N.  E.  1021;  Baltimore  etc.  Ry.  Co.  v.  Welsh,  17  Ind. 
App.  505,  47  N.  E.  184.)  (b)  The  danger  was  appreciated  and 
well  known  to  decedent.  {Ragon  v.  Railway  Co.,  97  Mich.  265, 
37  Am.  St.  Eep.  336,  56  N.  W.  612.)  See,  also,  the  following 
cases,  cited  because  of  the  facts  in  each  particular  case :  Atchison 
T.  &  8.  F.  Ry.  V.  Schroeder,  47  Kan.  315,  27  Pac.  965 ;  Bridges 
V.  Coal  Co.,  109  Ala.  287,  19  South.  495;  Hayball  v.  Railway, 
114  Mich.  135,  72  N.  W.  145 ;  Woodjt  v.  RaUway,  39  Minn.  435, 
40  N.  W.  510;  Webber  v.  Piper,  109  N.  Y.  496,  17  N.  B.  216; 
Heywood  v.  Railway,  38  Tex.  Civ.  App.  101,  85  S.  W.  433; 
McPeck  V.  Railway,  79  Fed.  590,  25  C.  C.  A.  110;  Dempsey  v. 
Sawyer,  95  Me.  295,  49  Atl.  1035 ;  Stiles  v.  Richie,  8  Colo.  App. 
393,  46  Pac.  694. 

(c)  The  injuries  were  the  result  of  the  negligence  of  a  fel- 
bw-servant.  Insufficiency  of  the  track's  ballast,  if  it  was  in- 
sufficient, or  any  other  defect  in  the  track,  which  was  controlled 
or  under  the  direction  of  those  there  on  the  job,  was  most  cer- 
tainly due  to  the  action  of  a  fellow-servant  of  the  decedent. 
This  court  has  repeatedly  held  that  the  test  is  the  character 
of  the  work.  {Ooodwell  v.  Mont.  Cent.  Ry.  Co.,  18  Mont.  293, 
45  Pac.  210;  Hastings  v.  Mont.  U.  Ry.  Co.,  18  Mont.  493,  46 
Pac.  264;  Gregory  v.  Chicago  M.  St.  P.  R.  Co.,  42  Mont.  551, 
113  Pac.  1123 ;  see,  also,  LindvaU  v.  Railway  Co.,  41  Minn.  212, 
42  N.  W.  1020,  4  L.  E.  A.  793 ;  Rittenhoiise  v.  Railway  Co.,  120 
N.  C.  544,  26  S.  E.  922;  Filbert  v.  Railway  Co.,  121  N.  Y.  207, 
23  K  E.  1104;  Walker  v.  Railway  Co.,  128  Mass.  8;  Slavens 
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V.  Railway  Co.,  97  Fed.  255,  38  C.  C.  A.  151 ;  Woodward  etc. 
Co.  V.  Coolc,  124  Ala.  349,  27  South.  i55;  Florence  etc.  BaUway 
Co.  V.  Whipps,  138  Fed.  13,  70  C.  C.  A.  443 ;  Brun/neU  v.  Batt- 
way  Co.,  34  Or.  256,  56  Pac.  129.  On  construction  work  gen- 
erally :  Keith  v.  Iron  Co.,  81  Ga.  49,  12  Am.  St.  Rep.  296,  7  S. 
E.  166 ;  Maker  v.  McGrath,  58  N.  J.  L.  469,  33  Atl.  945 ;  MuekU 
mann  v.  Bailway  Co.,  58  Wash.  327,  108  Pac.  764;  Hoar  v. 
Merrit,  62  Mich.  386,  29  N.  W.  15 ;  CurUy  v.  Hoff,  62  N.  J.  L. 
758,  42  Atl.  731;  Callan  v.  Bull,  113  Cal.  593,  45  P«c.  1017.) 
A  track-layer  and  a  servant  engaged  in  ballasting  the  road  have 
in  England  been  expressly  held  to  be  fellow-servants.  {Love- 
grove  V.  Bailway  Co.  and  Oallagher  v.  Bailway,  16  Com.  B., 
n.  s.,  669.) 

Messrs.  Walsh  dk  Nolan,  and  Messrs.  Heywood  dt  Phelan,  sub- 
mitted a  brief  in  behalf  of  Respondent ;  Mr.  T.  J.  Walsh  argued 
the  cause  orally. 

The  record  discloses  that  the  action  was  brought  against  the 
corporation  defendant  and  John  Doe.  The  averments  of  the 
complaint  are  such  that  the  action  is  a  joint  one  against  the 
defendants,  so  that  no  removal  could  be  ordered.  "Whatever 
doubt  may  at  one  time  have  existed  as  to  this,  it  was  removed 
by  the  decision  of  the  supreme  court  of  the  United  States  in  the 
case  of  Alabama  G.  S.  B.  Co.  v.  Thompson,  200  U.  S.  206,  26 
Sup.  Ct.  161,  50  L.  Ed.  441,  4  Ann.  Cas.  1147. 

When  the  case  was  called  for  trial  it  was  an  action  against 
the  corporation  and  John  Doe.  Our  courts  provide  that  a 
person  may  be  sued  under  a  fictitious  name.  (Sec.  6592,  Rev. 
Codes.)  The  statute  of  the  United  States  providing  for  re- 
moval expressly  requires  that  the  petition  shall  be  filed  and 
that  a  good  and  sufficient  bond  shall  be  likewise  filed.  (Sec. 
629,  U.  S.  Comp.  Stats.) 

In  Higson  v.  North  B.  Ins.  Co.,  184  Fed.  168:  "Two  objec- 
tions  are  urged  to  this  petition :  That  simply  filing  the  petition 
and  bond  with  the  clerk  was  not  a  compliance  with  the  provi- 
sions of  the  statute;  that  they  should  have  been  presented  to 
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the  judge  presiding  so  that  he  might  pass  upon  their  sufficiency. 
Several  of  the  federal  judges  have  so  held,  and  it  would  seem 
correctly.  Unless  the  attention  of  the  judge  of  the  state  court 
is  called  to  the  petition  and  bond,  how  is  it  possible  for  him  to 
grant  or  refuse  the  petition  to  remove!"  (See,  also,  Amory 
V.  Amory,  95  U.  S.  186,  24  L.  Ed.  428.) 

Dr.  Kellogg  was  asked  as  to  whether,  if  tissues  were  weakened 
in  any  way,  the  patient  was  more  susceptible  to  the  ravages  of 
germs  than  otherwise,  that  is  to  say:  if  the  physical  injury  to 
the  liver  had  not  occurred  and  it  had  retained  its  normal, 
healthy  condition,  whether  there  was  much  likelihood  of  suppur- 
ative cholangitis  occurring.  This  was  the  idea  that  the  exam- 
ination of  the  witness  was  intended  to  exploit.  It  is  not  neces- 
sary in  such  case  as  this  that  the  complaint  should  undertake  to 
give  a  specific  catalogue  of  the  plaintiff's  injuries.  It  is  enough 
that  the  declaration  shows  the  injury  complained  of  without 
describing  it  in  all  its  seriousness,  and  a  recovery  should  be 
had  in  proportion  to  the  extent  of  the  injury.  (5  Ency.  of  PI. 
&  Pr.  746,  747.)  Nor  do  the  rules  of  pleading  require  that 
every  effect  or  result  following  the  infliction  of  particular  in- 
juries shall  be  set  forth  in  the  declaration  in  order  to  recover 
therefor,  since  such  a  course  would,  in  effect,  require  the  plead- 
ing of  the  entire  evidence.  {Id.  747 ;  Chicago  B,  Co.  v.  Sullivan 
(lU.),  17  N.  E.  462;  Johnson  v.  McKee,  27  JVEch.  472.) 

"Whether  a  witness  called  to  testify  to  any  matter  of  opinion 
has  such  qualifications  and  knowledge  as  to  make  his  testimony 
admissible  is  a  preliminary  question  for  the  judge  presiding  at 
the  trial,  and  his  decision  on  it  is  conclusive  unless  clearly  shown 
to  be  erroneous  in  matter  of  law.  (Bradford  Glycerine  Co.  v. 
Kizer,  113  Fed.  897,  51  C.  C.  A.  524 ;  Spring  Co.  v.  Edgar,  99 
U.  S.  645,  25  L.  Ed.  487.) 

The  examination  of  Miss  Peeples  as  to  qualification  discloses 
that  she  was  a  trained  nurse,  had  followed  that  profession  for 
sixteen  years,  and  was  at  the  time  engaged  as  a  nurse  and  was 
likewise  superintendent  of  the  hospital.  The  court  certainly 
eould  not  conclude  from  this  that  the  witness  possessed  qualifi- 
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cations  by  which  diseases  could  be  diag^^osed  by  her,  or  that 
she  was  able  to  say  what  diseases  or  complication  of  diseases 
the  patient  seemed  to  suffer  from.  (See  Dominick  v.  Randolph, 
124  Ala.  557,  27  South.  481.) 

The  proof  was  sufficient  to  show  that  death  resulted  from  the 
injuries.  The  testimony  of  the  doctors  discloses  exhaustive  in- 
formation about  germs  of  all  kinds  and  descriptions,  but  the 
evidence,  notwithstanding,  remains  that  Marsenich  suffered  seri- 
ous injury  which  could  cause  the  disease  from  which  he  died, 
and  there  is  nothing  in  the  record  to  warrant  the  assumption 
that  the  suppurative  cholangitis  from  which  he  died  was  not 
due  to  this  injury.  (See  McAuley  v.  Casualtjf  Co.  of  America^ 
39  Mont.  192,  102  Pac.  586;  Western  Com.  Travelers'  Assn.  v. 
Smith,  85  Fed.  401,  29  C.  C.  A.  223,  40  L.  R.  A.  653 ;  Delaney  v. 
Modem  Ace.  Club,  121  Iowa,  528,  97  N.  W.  91,  63  L.  R.  A.  603.) 

No  assumption  of  risk  doctrine  can  be  invoked  on  the  facts 
which  this  case  presents.  The  doctrine  of  a  safe  place  has  ap- 
plication here.  The  obligation  resting  upon  the  master  in  this 
respect  is  pithily  announced  in  the  case  of  Pikesville  etc.  B.  B. 
v.  State,  88  Md.  563,  42  Atl.  214,  as  follows:  '*It  is  the  duty 
of  the  master  to  exercise  all  reasonable  care  to  provide  and  main- 
tain safe,  sound  and  suitable  machinery,  roadway  structures, 
and  instrumentalities;  and  he  must  not  expose  his  employees 
to  risks  beyond  those  which  are  incident  to  the  employment, 
and  even  in  contemplation  at  the  time  of  the  contract  of  service, 
and  the  servant  or  employee  has  a  right  to  presume  that  the  mas- 
ter has  discharged  those  duties."  This  language  is  quoted  ap- 
provingly by  this  court  in  the  case  of  McCabe  v.  Mont.  Cent.  By. 
Co.,  30  Mont.  333,  76  Pac.  701 ;  see,  also,  Schroder  v.  Montana 
Iron  Works,  38  Mont.  478,  100  Pac.  619.  Assumption  of  risk 
carries  with  it  the  requirement  that  the  injured  servant  appre- 
ciates the  risk.  {O'Brien  v.  Corra-Bock  Island  Min.  Co.,  40 
Mont.  228,  105  Pac.  724;  Stewart  v.  Pittsburg  etc.  Copper  Co.. 
42  Mont.  200,  111  Pac.  723.) 

We  fail  to  see  the  force  of  the  contention  that  the  negligence 
of  a  fellow-servant  is  involved  in  the  case  presented.     Whoever 
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is  charged  with  the  duty  of  making  the  place  safe,  whatever  his 
position  is,  stands  in  the  shoes  of  the  master.  (Northern  Pac,  R. 
E,  Co.  V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590,  29  L.  Ed.  755.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Action  for  damages  on  account  of  the  alle^^ed  negligence  of 
the  defendant  in  causing  the  death  of  plaintiff's  intestate. 
Plaintiff  had  verdict  and  judgment.  Defendant  appeals  from 
the  judgment  and  an  order  denying  its  motion  for  a  new  trial. 

1.  The  action  was  originally  begun  against  the  appellant  and 
one  John  Doe,  alleged  to  have  been  its  foreman  and  superin- 
tendent. The  appellant  is. a  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Massachusetts. 
John  Doe  was  not  served  with  process  and  did  not  appear. 
After  issues  of  fact  were  joined  between  plaintiff  and  the 
[1]  appellant,  the  cause  came  on  regularly  for  trial.  The  court 
inquired  whether  the  parties  were  ready  to  proceed,  whereupon 
plaintiff's  counsel  said,  ** Plaintiff  is  ready, — "  when  he  was  in- 
terrupted by  defendant's  counsel  with  the  remark  that  he  de- 
sired to  file  a  petition  and  bond  to  remove  the  case  to  the  federal 
court.  Plaintiff's  counsel,  apparently  continuing  his  original 
statement,  said:  ''But  we  desire  to  reduce  the  amount  of  dam- 
ages to  $2,000."  The  district  judge,  who  was,  of  course,  present 
and  best  able  to  determine  the  purpose  and  attitude  of  plain- 
tiff's counsel  and  to  properly  construe  his  conduct  and  judge 
of  his  intention,  held  in  effect  that  he  had  not  concluded  his 
statement,  and  that  what  he  intended  to  say,  in  answer  to  the 
court's  inquiry,  was  that  plaintiff  was  ready  tor  trial,  ''except 
that  he  desired  to  amend  his  complaint."  The  court  thereupon 
held  that  defendant's  tender  of  petition  and  bond  came  after 
plaintiff  had  asked  leave  to  amend  by  reducing  the  amount  of 
damages  demanded.  The  motion  to  amend  was  granted,  and 
the  cause  was  retained  f6r  trial,  after  it  had  been  agreed  that 
the  petition  and  bond  were  sufiBcient  in  form  and  substance  to 
effect  a  removal,  had  not  the  amendment  been  requested  and 
allowed.     It  was  the  province  of  the  district  judge  to  determine 
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the  question  of  fact  involved  in  the  controversy,  and  he  having 
decided  that  plaintiff's  counsel  had  not  concluded  his  statement, 
this  court  cannot,  under  the  circumstances,  interfere  with  the 
finding.  CJounsel  for  plaintiff  had  the  undoubted  right  to  con- 
clude his  statement  without  interruption  by  counsel  for  the 
other  side,  and  to  have  a  ruling  on  his  motion,  and  it  was  con- 
ceded at  the  time  of  the  incident  that,  if  the  request  to  amend 
was  made  before  the  petition  and  bond  were  tendered,  the  court 
properly  retained  the  cause  for  trial.  We  find  no  error  in  this 
action  of  the  court. 

2.  The  complaint  alleges:  *'That  the  said  defendant  company 
and  the  said  John  Doe,  so  acting  in  its  behalf  in  that  regard, 
negligently  failed  to  make  said  track  reasonably  safe  for  use, 
and  negligently  failed  to  provide  in  the  ties  used  on  said  track 
sufficient  ballast  and  support,  and  negligently  failed  to  provide 
a  reasonably  safe  roadbed  for  said  track.  That  the  said  Alex- 
ander Marsenich  [deceased  employee  of  defendant],  on  said 
13th  day  of  March,  1909,  so  in  the  usual  course  of  his  employ- 
ment, and  while,  with  others,  directing  the  movement  of  one 
of  said  cars  on  said  track,  so  loaded  as  aforesaid,  the  said  car, 
while  moving  on  said  track,  on  account  of  the  insufficient  ballast 
and  support  for  said  ties  as  aforesaid  and  on  account  of  said 
track  being  unsafe  as  aforesaid,  said  rails  on  said  track  on  which 
said  car  was  running  sagged,  by  reason  whereof  the  said  car 
jumped  the  track,"  and  plaintiff  was  injured. 

Deceased,  a  native  of  Montenegro,  twenty-one  years  of  age, 
who  had  been  in  this  country  about  two  years,  was  engaged 
with  others  in  loading  rock  into  a  dump-car  on  the  banks  of  the 
Missouri  river,  at  a  point  about  20  miles  from  Helena,  where 
the  defendant  was  engaged  in  constructing  a  power  dam ;  their 
work  was  to  fill  the  car  by  hand,  then  push  it  out  over  a  track 
onto  the  dump,  already  constructed,  into  the  river,  where  the 
rock  was  thrown  into  the  water  for  the  purpose  of  making  a 
temporary  dam  to  divert  the  water  into  a  new  channel.  As 
the  dump  was  extended,  the  track  was  moved  closer  to  its  edge 
in  order  to  carry  the  work  forward;  the  track  was  moved  three 
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or  four  times  a  day;  the  ties  in  some  places  were  three  feet 
apart,  and  in  others  six  feet  apart;  they  were  laid  on  the  rock. 
One  Tom  Fee  was  the  foreman  or  superintendent;  he  was 
"bossing  the  job."  Not  anybody  was  above  him  in  authority. 
He  was  the  '*head  man."  Three  men  were  keeping  the  track 
in  repair.  A  brother  of  the  deceased  testified:  ''Those  fellows 
were  kicking  that  the  track  was  played  out,  and  Tom  Pee  he 
says,  'Boys,  go  ahead,'  he  say.  Alex.  Marsenich  was  the  one 
that  was  kicking  about  the  track  at  the  time.  It  was  between 
11  and  12  o'clock  that  my  brother  complained,  and  Fee  told  him 
to  go  ahead.  About  a  quarter  to  12  that  night,  when  my 
brother  was  injured,  we  started  with  the  car  loaded  with  rocks. 
We  were  running  the  car  by  hand,  just  holding  the  car,  not 
pushing,  because  the  track  was  too  much  of  an  incline.  The 
car  upset  because  it  got  in  a  hole.  That  place  was  not  in  good 
condition.  The  rail  was  there,  but  it  was  not  in  good  condi- 
tion— ^not  strong  enough  to  support  the  car.  At  the  time  when 
the  pressure  came  above  that  hole,  the  track  incline  a  little  bit — 
went  down.  After  the  track  went  down  in  that  way,  the  car 
upset.  "When  the  car  upset,  that  throwed  my  brother  under 
the  rocks." 

Mike  Chukish  testified:  "The  last  time  that  we  took  the 
trucks  down  there  before  Alex  was  injured,  and  when  we  started 
back  with  it,  there  were  men  repairing  the  track  in  the  same 
time  exactly  as  we  were  working  there.  When  we  got  over  to 
where  these  men  were,  they  were  raising  up  the  track.  When 
we  went  by  with  the  trucks  at  the  point  where  these  men  were 
repairing  this  track,  these  men  went  to  the  side  and  they  let  us 
go  by.  After  we  got  by  with  the  trucks,  these  men  started  in 
right  away  again  to  raise  up  the  track.  After  the  car  was 
loaded  (a  second  time) ,  we  went  down  to  the  track  again — went 
to  dump  it.  Q.  And  what,  if  anything,  did  Mr.  Fee  say  to  them 
before  they  started  outT  A.  When  the  car  was  stopped,  Mr. 
Fee  said,  *Qo  ahead.'  We  stood  there  when  Mr.  Fee  made  that 
remark,  because  we  could  not  take  it  over.  Q.  Now,  then,  when 
Fee  told  them,  'Qo  ahead/  and  they  went  ahead,  did  they  get 
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any  signal  at  all  from  these  men  repairing  the  track  there  to 
stopf  [This  question  was  objected  to  as  calling  for  testimony 
not  within  the  issues  framed  by  the  pleadings.]  A.  No,  sir; 
they  didn't  give  no  signal.  The  car  went  off  the  track.  The 
truck  got  off  the  track  at  the  same  place  where  these  men  were 
repairing  the  track.  The  car  got  off  the  track  because  the  ties 
were  set  on  the  rock.  The  track  was  put  on  the  rocks  about 
three  feet  high.  The  track  kind  of  sunk  there.  On  both 
sides  of  the  ties  were  rocks,  and  then  between  is  an  empty  space. 
There  was  no  rock  between — just  rock  under  the  ties,  the  car 
kind  of  shaking,  both  sides,  and  they  couldn't  stop  the  car,  and 
it  upset." 

It  is  contended  that  the  court  erred  in  allowing  the  witness 
to  answer  the  question  to  which  objection  was  made,  as  above 
indicated.  It  is  said  that  this  testimony  can  only  relate  to  a 
failure  to  warn  the  deceased,  which  is  not  a  ground  of  negli- 
gence as  pleaded.  We  think  the  testimony  was  clearly  ad- 
missible as  being  a  part  of  the  occurrence  as  the  witness  saw  it. 
[2]  Whether  or  not  a  ground  of  negligence,  predicated  upon  a 
failure  to  warn  of  danger,  could  properly  be  considered  by  the 
jury  was  a  matter  to  be  decided  upon  settlement  of  the  instruc- 
tions.    There  is  no  complaint  of  the  instructions. 

3.  When  the  car  upset,  Marsenich  was  thrown  down  by  being 
struck  with  the  rocks  with  which  it  was  loaded,  some  of  which 
were  so  large  that  it  took  four  men  to  lift  them.  He  was  not 
able  to  get  up  without  assistance,  was  ''complaining,  trembling 
and  shaking,"  and  said  that  ''the  car  kiU  him."  He  was  taken 
to  the  bank  of  the  river,  where  he  remained  about  six  hours, 
complaining  of  suffering,  and  frequently  passing  blood  through 
his  mouth  and  with  his  stools ;  it  was  necessary  to  assist  him  to 
his  boarding-house;  "he  couldn't  move;  he  couldn't  stretch  his 
limbs";  he  remained  at  the  boarding-house  for  two  days,  and 
was  then  taken  to  a  hospital  at  Helena,  where  he  remained  seven 
days,  when  he  was  discharged  as  "cured  of  his  past  illness." 
We  next  find  him,  a  day  or  two  later,  in  a  saloon,  "lying  against 
the  wall,  complaining";  he  was  taken  to  a  lodging-house,  where 
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he  remained  two  nig^hts,  and  from  there  to  the  county  hospital, 
where  he  died  three  days  later.  The  county  physician,  who 
had  no  distinct  recollection  of  the  case  at  the  time  of  the  trial, 
certified  in  writing  that  the  cause  of  death  was  suppurative 
cholangitis.  In  order  to  make  the  n^ext  point  clear,  we  quote 
from  the  brief  of  appellant's  counsel:  "It  was  specifically  de- 
nied that  decedent's  death  was  caused  by  the  accident;  the  only 
[3]  proof  with  reference  to  his  death  was  that  he  died  of 
snppuratiye  cholangitis,  and  that  is  caused  by  pus-producing 
organisms  in  the  body;  the  doctors  all  agree  that  it  was 
caused  by  pus-producing  organisms,  and  that  it  would  not  come 
from  external  violence.  Now,  to  avoid  this,  it  was  attempted 
to  show  that  the  injuries  produced  lesions  or  a  weakened  con- 
dition, this  making  a  fruitful  field  for  the  germs,  and  this 
caused  the  death.  Such  testimony  was  clearly  beyond  the  is- 
sues, and  no  allegation  whatever  is  found  which  would  admit 
of  such  proof."  The  particular  question  to  which  objection 
was  made  was  propounded  to  Dr.  Barbour  by  plaintiff's  counsel : 
''And  do  I  understand,  whenever  there  is  a  weakening  of  tissue 
anywhere,  there  is  a  fruitful  field  for  these  germs  to  operate  in  t 
A.  Why,  yes ;  in  a  general  way.  Q.  And  if  there  is  a  breaking 
of  the  tissue,  or  any  injury  to  it,  is  not  that  a  field  where  these 
germs  may  operate  in?  A.  Yes;  that  is  true."  At  the  time 
these  questions  were  answered  the  plaintiff  had  not  yet  offered 
all  of  his  evidence  on  the  subject,  and  the  matter  appears  some- 
what irrelevant.  We  think  the  court  properly  allowed  the  ques- 
tions at  the  time.  Whether  the  evidence  was  relevant  to  the  is- 
sues depends  upon  other  testimony  in  the  case. 

Dr.  Kellogg  testified:  **If  there  was  a  lesion  there,  or  an  in- 
flammation existing  there,  and  a  field  for  it  to  work  in,  then  you 
might  have  a  pus  formation  there.  Now,  you  take  any  injury 
from — ^it  matters  not — from  any  operation,  from  the  removal 
of  an  ovary,  any  trouble  where  inflammation  sets  up,  where 
there  is  peritonitis,  that  makes  a  fleld  for  these  elements  to  work 
in,  and  they  do  work  in  it ;  but  without  there  is  a  place  for  them 
to  worky  they  are  neutral,  they  are  negative.    For  instance^  a 
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lesion  or  breaking  of  the  tissue,  tiiat  constitutes  a  field.  It 
constitutes  it  in  this  way:  That  you  have  a  lesion,  and  that 
lesion  is  caused  by  traumatism  as  a  rule,  or  from  some  injury. 
That  lesion  is  followed  by  inflammation.  Inflammation  is  done 
away  with  or  overcome  in  two  ways.  One  is  by  resolution  or 
absorption,  which  clears  up  your  trouble  and  you  have  no  more 
of  it.  The  other  is  suppuration,  and  where  you  have  suppura- 
tion then  you  have  a  field  for  the  germ  to  work  in.  Cholangitis 
is  an  inflammation  of  a  bile  duct,  or  a  series  of  bile  ducts.  In- 
jury causing  inflammation  to  these  bile  ducts  would  bring 
about  cholangitis.  Q.  Supposing,  as  a  matter  of  fact,  that  a 
man  standing  beside  a  truck  loaded  with  rocks,  some  of  them 
so  large  that  it  would  take  four  men  to  lift  the  rock,  and  that 
car  upset,  and  some  of  the  rocks  strike  him  in  the  region  around 
here  [indicating],  and  inflicting  injuries  of  such  a  character 
that  there  is  a  passage  of  blood  through  the  stool,  and  also 
through  the  mouth ;  would  an  injury  as  serious  as  that  be  serious 
enough  to  inflict  injuries  upon  these  ducts  that  we  are  speaking 
of,  and  so  as  to  cause  cholangitis?  A.  Yes,  sir.  If  I  had  a 
patient  manifesting  those  symptoms  after  an  injury,  I  would 
know  from  all  reasons  that  I  had  a  lesion,  either  of  the  tissue 
itself,  of  the  liver  structure  itself,  or  of  some  of  those  ducts, 
or  else  I  wouldn't  have  the  hemorrhage.  Then  in  a  case  of  that 
kind  a  man  may  go  on  for  a  good  many  days  with  apparently 
no  trouble,  and  the  trouble  that  follows  that  is  the  suppuration 
that  follows  the  traumatism,  the  injury,  or  the  seat  of  the 
lesion." 

We  think  the  foregoing  testimony,  including  that  of  Dr.  Bar- 
bour, was  relevant  under  the  pleadings,  and  competent,  and  am- 
ply sufficient  to  bring  the  case  within  the  rule  laid  down  in 
McAuley  v.  Casualty  Co.  of  America,  39  Mont.  185,  102  Pac. 
586.  Under  the  testimony  the  jurors  were  justified  in  believ- 
ing that  Marsenich  died  from  suppurative  cholangitis,  directly 
traceable  to,  and  naturally  caused  by,  the  injuries  received  at 
the  time  the  car  of  rock  fell  upon  him.  In  the  McAuley  Cass 
the  injured  person  died  from  erysipelas,  caused  by  the  germs 
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of  that  disease  introduced  into  her  system  through  an  injury  to 
her  leg.  The  jury  in  the  instant  ease  evidently  found  that 
Maraenich  died  from  suppurative  cholangitis  caused  by  germs, 
always  present  in  the  intestines  and  introduced  into  his  liver 
or  his  gall  ducts  through  lesions  caused  by  the  injuries  which 
he  received  from  being  struck  with  the  rocks.  There  is  substan- 
tial testimony  to  justify  such  a  finding.  We  do  not  consider 
the  testimony  of  the  defendant's  witnesses  on  the  subject,  be- 
cause the  jury  credited  that  of  plaintiff's  witnesses,  as  they 
were  at  liberty  to  do. 

4.  After  Miss  Peoples,  the  superintendent  of  the  hospital,  had 
testified  that  Marsenich  complained  only  of  pain  in  his  knee, 
the  hospital  record  of  the  case,  kept  by  the  nurses,  was  intro^ 
duced ;  this  record  showed  that  he  was  suffering  from  pain,  that 
he  groaned  once  or  twice  during  the  first  night,  that  hot  f  omenta- 
tions  were  constantly  applied,  that  he  complained  of  a  pain  in 
his  hand,  that  the  pain  jumped  from  his  left  to  his  right  knee, 
that  during  the  night  of  March  20  he  ''did  not  sleep  much, 
apparently  suffering  but  little  pain,"  that  at  times  he  was  ap- 
parently suffering  no  pain,  that  he  had  a  pain  in  his  left  shoul- 
der, that  he  complained  of  ''pain  in  his  left  limb,"  also  of  "pain 
in  shoulder."  Counsel  then  offered  to  prove  by  the  witness 
that,  from  her  experience  as  a  nurse  and  "from  these  charts" 
(meaning  the  hospital  records),  she  was  "able  to  form  an  opin- 
ion with  reference  to  the  character  of  the  suffering  endured  by 
the  patient,  and  was  able  to  state  that  he  was  not  at  any  time 
in  great  or  severe  pain,  and  that  there  was  nothing  to  indicate 
other  than  acute  articular  rheumatism  trouble."  The  offer  was 
refused,  and  appellant  assigns  the  ruling  as  error.  The  offer 
[4]  was  properly  refused.  The  witness  had  already  testified 
of  her  own  knowledge  as  to  what  symptoms  of  pain  were  mani- 
fested when  she  saw  the  patient.  The  charts  speak  for  them- 
selves. No  expert  could  enlarge  or  circumscribe  the  meaning 
of  the  plain  English  words  therein  contained.  The  latter  part 
of  the  offer  was  incompetent.    Miss  Peeples  had  not  qualified 
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as  a  phyfiician,  able  to  diagnose  the  particular  disease  from 
which  the  patient  suffered. 

5.  It  is  urged  that  the  deceased  assumed  the  risk  of  being 
injured  as  he  was.  We  cannot  say  so,  as  a  matter  of  law.  It 
was  a  question  for  the  jury  to  determine.  Defendant  had 
undertaken  to  keep  the  track  in  repair.  Deceased  had  noth- 
ing to  do  with  that  work.  He  was  not  engaged  in  mak- 
ing the  place  in  which  he  was  injured.  It  was  defendant's 
duty  to  exercise  ordinary  care  to  furnish  him  a  reasonably 
safe  track  for  the  dump-car  to  pass  over.  The  piece  of  track 
in  question  had  just  been  repaired.  Fee  was  there,  in  full 
authority,  representing  the  defendant  corporation.  It  does  not 
appear  as  a  matter  of  law  that  the  danger  was  so  obvious  that 
deceased  must  be  presumed  to  have  appreciated  it.  He  had 
a  right  to  presume  that  the  track  was  reasonably  safe  when 
ordered  by  Fee  to  go  ahead,  and  it  was  his  duty  to  instantly 
obey,  unless  the  danger  was  known  to  and  appreciated  by 
[5]  him,  or  was  so  obvious  that  *all  reasonable  men  would  agree 
that  he  must  have  appreciated  it.  We  find  no  such  condition 
here.  The  matter  was  properly  submitted  to  the  jury,  and  the 
motion  for  a  new  trial,  so  far  as  this  point  is  concerned,  was 
properly  overruled.  {Kelley  v.  Fourth  of  July  Min,  Co.,  16 
Mont.  484,  41  Pac.  273 ;  Allen  v.  Bell,  32  Mont.  69,  79  Pac.  582 ; 
Schroder  v.  Montana  Iron  Works,  38  Mont.  474,  100  Pac.  619 ; 
Hill  V.  Nelson  Coal  Co.,  40  Mont.  1,  104  Pac.  876;  O'Brien  v. 
CorrorRock  Island  Min.  Co.,  40  Mont.  212,  105  Pac.  724 ;  Oster- 
holm  V.  Boston  &  Mont.  C.  C.  ife  S.  Min.  Co.,  40  Mont.  508,  107 
Pac.  499.) 

It  is  said  that  deceased  came  to  his  death  by  reason  of  the 
negligence  of  fellow-servants,  the  track  repairers.  We  do  not 
place  the  same  construction  upon  the  testimony  relating  to  this 
branch  of  the  case  as  do  appellant's  counsel.  We  believe  the 
evidence  fairly  shows  that  deceased  was  simply  engaged  in 
dumping  rock  into  the  river  for  the  purpose  of  making  a  tem- 
porary dam,  and  that  the  keeping  of  the  track  on  the  dump  in 
repair  was  an  altogether  different  portion  of  the  general  work 
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which  was  being  prosecuted  by  the  defendant.  The  duty  of 
[6]  making  the  track  reasonably  safe  rested  primarily  upon 
the  defendant,  and  could  not  be  delegated  to  others,  so  as  to 
avoid  liability  for  their  negligence.  (Northern  Pctdfic  B.  R. 
Co.  V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590,  29  L.  Ed.  755.) 
We  think,  moreover,  that  the  jury  would  have  been  justified 
in  finding  that  the  overturning  of  the  car  was  caused,  not  by 
any  negligence  of  the  trackmen,  but  on  account  of  the  fact  that 
[7]  the  ties  were  simply  laid  upon  the  rock  and  were  too  far 
apart;  in  other  words,  by  the  negligence  of  the  defendant  in 
pursuing  its  general  plan  of  operations.  (See  Eeraert  v.  Eureka 
Lumber  Co.,  43  Mont.  517,  117  Pac.  1060.) 
The  judgment  and  order  are  affirmed. 

Afflrmed, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 


McMillan,  executrix,  bt  al.,  Appellants,  v.  DAVENPORT, 

Respondent. 

(No.  3,011.) 
(Sabmitted  September  22,  1911.    Decided  October  21,  1911.) 

[118  Pac.   756.] 

Judgment  Liens — Secret  Interests — Not  Subject  to  Lien — Quiet- 
ing Title — Mortgages — Tender — Possession — Erroneous  Judg- 
ment, 

Jadgment  lien^-Docketing  Judgment. 

1.  Under  section  6807,  Revised  Codes,  a  judgment  becomes  a  lien 
upon  the  real  property  of  the  judgment  debtor  only  when  it  is 
docketed. 

Same — Secret  Interests — Not  Subject  to  Lien. 

2.  Held,  that  the  provision  of  section  6821,  Revised  Code,  that  anj 
interest  in  real  property  is  subject  to  levy  and  sale  under  execution, 
does  not  render  an  interest,  undisclosed  by  the  record,  subject  to  the 
lien  of  a  docketed  judgment. 

Quieting  Title— Discharge  of  Mortgage  Debt — ^Tenders — ^Prerequisite. 

8.  Plaintiffs,  claiming  under  a  sheriff's  deed,  were  properly  denied 
relief  in  their  action  to  quiet  title  to  real  property,  for  failure  to 
offer  to  discharge  a  mortgage  debt  due  defendant 
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Same-T-Mbrtgages — Awarding  Possession — Erroneoas  Judgment. 

4.  Defendant  in  an  action  to  quiet  title,  who  held  under  grant  from 
one  to  whom  an  absolute  deed  had  been  given  to  secure  a  loan,  had 
merely  such  rights  in  the  premises  as  his  grantor  had — those  of  a  mort- 
gagee, and  was  therefore  not  entitled  to  possession. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah 
J.  Lynch,  Judge, 

Action  by  Elma  P.  McMillan,  executrix  of  A.  A.  McMillan, 
deceased,  and  another,  against  Lee  Davenport.  Prom  a  judg- 
ment for  defendant,  and  an  order  denying  a  new  trial,  plaintiffs 
appeal.    Judgment  modified  and  order  affirmed. 

In  behalf  of  Appellants,  Mr.  E.  B,  Howell  submitted  a  brief, 
and  argued  the  cause  orally. 

This  is  a  statutory  action  to  quiet  title.  The  plaintiffs  set 
forth  fully  in  the  complaint  the  facts  upon  which  their  title  to 
the  premises  in  controversy  is  baaed,  and  allege  that  defendants 
make  some  claim  to  the  said  property  adverse  to  them.  They 
pray  that  defendants  be  required  to  set  forth  fully  any  claim 
that  they  make  to  said  property,  that  such  claim  be  adjudged 
without  right  as  against  the  plaintiffs,  and  that  plaintiffs  have 
judgment  for  **such  other  and  further  relief  as  to  the  court  seems 
just  in  the  premises,"  Under  such  a  complaint,  the  court  was 
authorized  to  grant  any  proper  relief  within  the  limitations  of 
section  6713  of  the  Revised  Codes.  {De  Leonis  v.  Hammel,  1  Cal. 
App.  390,  82  Pac.  349 ;  Merk  v.  Bowery  Min.  Co.,  31  Mont.  309, 
78  Pac.  519.)  Whether  the  title  pleaded  by  plaintiffs  is  legal 
or  equitable  is  not  important  to  consider,  since  the  statute  (sec. 
6870,  Rev.  C!odes)  permits  the  action  to  be  brought  on  either 
kind  of  title.  (Montana  Ore  Pur.  Co.  v.  Boston  &  Mont.  etc.  Co., 
27  Mont.  288,  70  Pac.  1114,  22  Morr.  Min.  Rep.  471.)  The 
plaintiffs  were  not  required  to  set  forth  the  nature  of  defend- 
ants' claim.  That  duty  devolved  on  the  defendants.  {Woody 
V,  Hinds,  30  Mont.  189,  76  Pac.  1.) 

Since  the  relief  asked  for  could  have  been  properly  given  in 
this  action,  it  is  unimportant  to  consider  whether  some  more 
appropriate  form  of  action  might  have  beea  adopted.    The 
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plaintiffs  framed  it  as  an  action  to  quiet  title  under  the  statute 
above  cited.  The  defendant  Davenport  used  it  as  a  vehicle  to 
secure  a  judgment  of  ejectment  against  the  plaintiffs.  If  the 
district  court  considered  that  it  could  not  grant  plaintiffs  relief 
in  this  form  of  action,  then  its  judgment  should  have  been  in 
abatement  of  the  action  and  not  in  bar  of  plaintiff's  rights.  It 
was  not  within  the  province  of  the  court  to  say  to  plaintiffs,  **I 
cannot  adjudge  you  to  be  the  owners  of  the  land  in  controversy 
in  this  form  of  action ;  therefore  I  give  the  land  to  the  def end- 
ant. '* 

Davenport  in  his  answer  makes  no  claim  to  have  been  an 
innocent  purchaser  of  the  premises  in  controversy.  The  law 
is  well  settled  that  where  it  is  sought  by  a  bill  in  equity  to  en-* 
force  an  equitable  title  to  land  against  a  subsequent  purchaser, 
the  defendant  must  explicitly  deny  that  he  had  notice  of  the 
prior  equity  before  his  purchase  was  complete.  {Orier  v.  Can- 
ada, 119  Tenn.  17,  107  S.  W.  970 ;  Eversdon  v.  Mayhew,  65  Cal. 
163,  3  Pac.  641;  County  Bank  v.  Fox,  119  Cal.  63,  51  Pac.  11.) 
"There  must  not  only  be  a  distinct  denial  of  notice  before  the 
purchase,  but  a  denial  of  notice  before  payment.  Even  if  the 
purchase  money  has  been  secured  to  be  paid,  yet  if  it  be  not, 
in  fact,  paid  before  notice,  the  plea  of  purchase  for  a  valuable 
consideration  will  be  overruled."  (Smith  v.  Orton,  131  U.  S. 
(Append.)  bcxv,  18  L.  Ed.  62.)  The  defendant  having  failed 
to  allege  as  one  of  the  elements  of  his  title  that  he  had  purchased 
in  good  faith  and  without  notice  of  plaintiff's  rights,  it  must  be 
assumed  by  the  court  for  the  purposes  of  this  decision  that  he 
had  notice.  This  is  no  inadvertent  omission  from  the  answer. 
The  allegation  was  omitted  because  it  cannot  be  truthfully  al- 
leged. 

Mr,  L.  P,  Porestell,  and  Mr,  I,  A.  Cohen,  submitted  a  brief  in 
behalf  of  Bespondent;  Mr,  Forest  ell  argued  the  cause  orally. 

It  was  within  the  power  of  the  court,  and,  in  fact,  it  was  its 
duty,  under  the  pleadings  in  this  case,  to  award  possession  to 
the  defendant.    The  statute  under  which  this  action  was  brought 
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and  the  complaint  in  the  action  required  the  defendant  to  set 
up  any  estate  or  interest  in  the  property  adverse  to  the  plaintiffs 
for  the  purpose  of  determining  such  adverse  claim.  The  pur- 
pose of  the  action  was  to  settle  the  title  to  the  premises  as  be- 
tween the  parties  to  the  action  and  to  quiet  the  title  in  favor 
of  the  party  having  the  superior  title.  Possession  was  one  of 
the  issues  in  the  case.  ''And  every  estate  or  interest,  known  to 
law,  in  real  property,  whether  legal  or  equitable,  may  be  deter- 
mined in  this  character  of  action."  (Coleman  v.  Joggers,  12 
Idaho,  125,  118  Am.  St.  Rep.  207,  85  Pac.  894,  and  cases  cited.) 
Neither  is  the  question  of  possession  important  under  the  stat- 
ute. One  having  the  legal  title  to  land  may  maintain  an  action 
.to  quiet  title  whether  he  is  in  or  out  of  possession.  (Montana 
Ore  Pur.  Co.  v.  B.  &  M.  Co.,  27  Mont.  288,  70  Pac.  1114,  22  Morr. 
Min.  Rep.  471.)  Persons  in  possession  and  persons  out  of  pos- 
session may  be  made  defendants  and  their  rights  adjudicated  in 
this  character  of  suit.  (Sec.  6489,  Rev.  Codes.)  **A  defend- 
ant may  set  forth,  in  his  answer,  as  many  defenses  or  counter- 
claims, or  both,  as  he  has,  whether  they  are  such  as  were  for- 
merly denominated  legal  or  equitable."     (Sec.  6549.) 

The  position  of  appellants  is  that  although  they  rely  upon  a 
title  burdened  with  what  they  call  a  mortgage  for  $500,  they 
can  come  into  a  court  of  equity  and  without  showing  payment, 
tender  or  offer  to  pay,  be  decreed  the  owners  of  the  property 
free  from  any  encumbrance,  simply  because  the  defendant  did 
not  frame  his  answer  upon  that  theory,  and  failed  to  claim  the 
money.  And  in  support  of  this,  they  cite  the  answer  in  the  case 
of  Larson  v.  Peppard,  38  Mont.  128,  as  an  example  of  what 
defendant  should  have  done  to  entitle  him  to  the  money.  But, 
upon  reading  that  case,  it  will  be  seen  that  it  has  no  application 
at  all,  except  in  so  far  as  it  announces  the  equitable  rule  that 
he  who  seeks  equity  must  do  equity.  The  case  does  not  decide, 
neither  does  any  other  case  that  we  have  ever  seen,  that  one 
relying  upon  an  equitable  title  to  land,  can  obtain  a  reconvey- 
ance from  one  to  whom  it  was  conveyed  as  security  for  a  loan, 
without  paying,  tendering  or  offering  to  pay  the  loan.    We 
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are  aware  of  no  rale  of  law  or  equity  or  authority  which  en- 
titles one  to  come  into  a  court  of  equity  confessedly  with  unclean 
hands,  admittedly  without  himself  having  done  equity,  and  to 
obtain  equitable  relief  under  such  circumstances.  The  propo- 
sition contended  for  by  the  appellants  that  a  plaintiff  in  a  court 
of  equity  wiU  get  more  than  he  is  entitled  to  and  a  defendant 
less  because  the  defendant  in  his  answer  did  not  make  the  claim, 
is  certainly  a  novel  one,  and  one,  we  apprehend,  that  few  lawyers 
will  be  found  willing  to  defend.  ''A  plaintiff  cannot  come  into 
a  court  of  equity  and  ask  for  a  decree  debarring  the  defendant 
from  asserting  a  claim  under  an  instrument  executed  by  the 
former  without  restoring  the  consideration  received  by  him." 
{Chandler  v.  Chandler,  55  Cal.  267.)  "A  party  seeking  to  quiet 
his  title  to  realty  will,  as  a  condition  precedent  to  the  relief, 
be  compelled  to  do  equity."  (32  Cyc.  1379,  and  cases  cited; 
see  note  to  Lantz  v.  Fishbum,  3  Cal.  App.  662,  91  Pac.  816,  and 
cases  cited;  Montana  0.  P.  Co.  v.  Boston  dk  Mont.  C.  C.  dk  8. 
Min.  Co.,  27  Mont.  288,  70  Pac.  1114,  22  Morr.  Min.  Rep.  471.) 
''The  defendant  in  this  case  became  an  actor,  and  the  burden 
of  proof  was  upon  him  to  establish  the  title  which  he  pleaded, 
and  the  court  having  found  his  title  superior  to  plaintiffs', 
from  which  the  right  of  possession  flowed,  properly  awarded 
him  the  possession."  {Kxtts  v.  Austin,  83  Cal.  167,  23  Pac.  290; 
sec.  6489,  Bev.  Codes.) 

Statement  of  the   Case  by  the  Justice  Delivering  the 

Opinion. 

In  this  action  the  plaintiffs,  alleging  that  they  are  the  owners, 
in  possession,  and  entitled  to  possession  of  certain  land  consist- 
ing of  2.45  acres,  situate  in  Silver  Bow  county  and  described 
in  the  complaint,  seek  to  have  determined  an  adverse  claim 
made  thereto  by  the  defendants.  The  defendant  Bordeaux  de- 
faulted, and  thereafter  the  cause  proceeded  against  defendant 
Davenport  alone.  The  trial  was  by  the  court  without  the  aid 
of  a  jury,  and  resulted  in  findings  and  a  judgment  for  the 
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defendant.    Plaintiffs  have  appealed  from  the  judgment  and 
an  order  denying  them  a  new  trial. 

In  their  complaint  plaintiffs  base  their  claim  of  title  upon 
a  sheriff's  deed  dated  March  4,  1898.  It  is  alleged  that  this 
deed  was  obtained  through  a  sale  of  the  land,  it  being  the  prop- 
erty of  one  Edward  King  made  on  February  1,  1897,  under 
execution  upon  a  judgment  in  favor  of  plaintiffs  and  against 
Edward  King,  recovered  in  the  district  court  of  Silver  Bow 
county  on  October  10,  1891.  It  is  further  alleged  that  plaintiffs 
went  into  possession  soon  after  the  sale  in  1897,  and  so  con- 
tinued in  possession  until  the  bringing  of  this  action.  The  de- 
fendant, after  putting  in  issue  the  material  allegations  in  the 
complaint,  discloses  his  claim  as  based  upon  a  homestead  patent 
issued  to  one  Robert  Lacey,  on  January  9,  1896,  a  deed  of  bar- 
gain and  sale  from  Lacey  and  his  wife,  through  their  attorney 
in  fact,  John  R.  King,  to  John  R.  Bordeaux,  dated  April  8,  1896, 
and  a  deed  of  bargain  and  sale  from  Bordeaux  to  himself,  dated 
May  12,  1902.  In  their  replication  the  plaintiffs  assail  the  title 
of  defendant  thus  disclosed  by  alleging  the  following:  That  prior 
to  the  issuance  of  the  patent  to  Lacey,  but  subsequent  to  the 
entry  of  the  land  and  on  December  17,  1894,  Lacey  and  wife 
by  deed  put  upon  record  April  18,  1896,  conveyed  the  land 
to  John  R.  King ;  that  John  R.  King  took  the  title  and  thereafter 
held  it  in  trust  to  the  use  and  benefit  of  Edward  King,  a  brother; 
that  on  April  8,  1896,  Edward  King  obtained  a  loan  of  $500 
from  Bordeaux,  and  procured  John  R.  King  to  convey  the  land 
to  Bordeaux  as  security  for  the  same,  and  for  no  other  purpose; 
that  this  conveyance  was  by  deed  to  Bordeaux  by  John  R.  King 
and  his  wife,  and  also  a  deed  to  Bordeaux  by  Lacey  and  wife, 
who  purported  to  act  through  their  attorney  in  fact,  John  R. 
King ;  that  Lacey  and  his  wife  had  no  interest  in  the  land,  and 
that  the  title  stood  in  the  name  of  John  R.  King,  but  was  held 
by  him  in  trust  for  Edward  King,  and  not  otherwise;  that  by 
these  deeds  Bordeaux  became  the  trustee  of  the  title  for  Edward 
King;  that,  when  Bordeaux  became  vested  with  title,  plaintiffs* 
judgment  against  King^  set  out  in  the  complaint,  had  been  duly 
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entered  and  docketed  in  the  records  of  the  district  court  of  Sil- 
ver Bow  county,  and  that  Bordeaux  took  the  title  with  notice 
that  the  lien  of  the  judgment  was  superior  to  the  interest  ac- 
quired by  him  under  his  conveyance ;  that,  having  enforced  their 
judgment  by  execution  and  obtained  their  deed,  they  are  the 
absolute  owners  of  the  property  as  against  the  claims  of  de- 
fendant who  took  it  subject  to  their  rights.  The  defendant  in- 
troduced no  evidence,  but  submitted  the  cause  for  judgment 
upon  that  introduced  by  the  plaintifiEs. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  chief  contention  made  by  counsel  for  plaintiffs  is  that 
the  findings  do  not  support  the  judgment.  The  evidence  is 
voluminous.  Most  of  it  is  not  relevant  to  the  issues  presented 
by  the  pleadings.  Indeed,  the  facts  necessary  to  a  decision  of 
the  fundamental  question  involved  are  not  controverted.  We 
shall  therefore  state  briefly  what  these  facts  are,  and  proceed 
to  a  solution  of  the  legal  question  which  arises  upon  them. 

The  patent  to  the  land  in  controversy  was  issued  to  Robert 
Lacey  on  March  9,  1896.  He  and  his  wife  had  theretofore  con- 
veyed to  John  R.  King  by  quitclaim  deed  dated  December  17, 
1894.  Such  title  as  John  R.  King  had  vested  under  this  deed. 
Bordeaux  was  vested  with  title  by  a  quitclaim  deed  from  John  R. 
Eang  and  his  wife,  and  a  deed  of  bargain  and  sale  from  Lacey  and 
wife,  through  John  R.  King,  their  attorney  in  fact,  both  dated 
April  8, 1896.  All  these  instruments  were  recorded  on  April  18, 
1896.  The  evidence  is  not  clear  as  to  what  the  fact  was,  but  it 
lends  support  to  the  conclusion  that  the  entry  upon  which  the 
patent  issued  was  made  by  Edward  King,  in  the  name  of  Lacey, 
through  the  use  of  ** Additional  Soldiers'  Homestead"  scrip; 
John  R.  King,  though  apparently  acting  for  Lacey,  being  in  fact 
the  agent  of  Edward  King.  This  course  was  probably  pursued 
in  order  to  protect  the  property  from  the  claim  of  Edward 
King's  creditors ;  but  whether  this  was  so  it  is  not  now  necessary 
to  inquire.    The  conveyances  to  Bordeaux,  though  absolute  in 
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form,  were  intended  to  operate  as  a  mortgage  to  secure  the  loan 
made  by  him  to  Edward  King.  The  good  faith  of  this  trans- 
action, 80  far  as  Bordeaux  is  concerned^  is  not  impugned,  nor 
is  that  of  defendant  Davenport  in  accepting  his  conveyance  from 
Bordeaux,  for  no  issue  of  fraud  is  presented  by  the  pleadings. 
Plaintiffs'  judgment  was  properly  docketed  at  the  time  the  Bor- 
deaux conveyances  were  made,  and,  when  he  conveyed  to  Daven- 
port, the  sheriff's  deed  was  on  record. 

The  rights  of  the  parties  are  therefore  to  be  determined  by 
the  answer  to  the  inquiry:  Was  the  plaintiffs'  judgment  a  lien 
upon  the  secret  interest  of  Edward  EingT  If  so,  the  plaintiffs* 
title  secured  through  the  sheriff's  deed  was  superior  to  the  Bor- 
deaux right,  and  hence  is  superior  to  the  defendant's  right, 
without  regard  to  the  character  of  the  title  vested  under  the  con- 
veyances to  Bordeaux  or  to  the  defendant.  Otherwise  the  de- 
fendant's right  is  superior,  whether  he  took  with  notice  that 
Bordeaux  was  only  a  mortgagee  ^or  not.  Even  though  he  did, 
his  claim  may  not  be  set  aside  because  he  cannot  be  devested  of 
title  until  the  mortgage  debt  has  been  discharged ;  and  it  is  not 
suggested,  either  in  the  pleadings  or  in  the  evidence,  that  it 
has  been.  Nor  has  the  case  any  of  the  aspects  of  an  action  to 
redeem. 

The  Lacey  title  was  vested  in  John  B.  King  as  trustee  for  the 
use  and  benefit  of  Edward  King.  Under  section  6821  of  tho 
Revised  Codes,  Edward  King's  interest  was  subject  to  be  taken 
on  execution  by  his  creditors.  Section  6807  requires  the  clerk 
to  docket  a  judgment  as  soon  as  he  makes  up  the  judgment-roll. 
It  then  declares:  ''And  from  the  time  the  judgment  is  docketed 
it  becomes  a  lien  upon  all  real  property  of  the  judgment  debtor 
not  exempt  from  execution  in  the  county,  owned  by  him  at  the 
time,  or  which  he  may  afterward  acquire,  until  the  lien  ceases." 

At  common  law  a  judgment  was  not  a  lien  upon  the  real  es- 
tate of  the  debtor,  except  for  debts  due  the  king.  From  con- 
siderations of  public  policy,  growing  out  of  the  feudal  system, 
the  law  did  not  permit  the  feudatory  to  be  deprived  of  his  land 
lest  he  should  thereby  be  disabled  from  performing  the  military 
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service  due  his  lord  by  virtue  of  hia  holding.  Land  could  only 
be  taken  under  the  process  of  elegit,  which  was  authorized  by 
the  statute  of  Westminster  II  (3  Edw.  I,  c.  18).  The  lien  was 
a  mere  incident  to  the  right  in  the  judgment  creditor  to  have 
the  writ.  Even  b6,  it  only  gave  the  right  to  seize  and  hold  a 
moiety  of  the  debtor's  lands  until  the  debt  should  be  levied  by  a 
reasonable  price  and  extent.  (Hutcheson  v.  Orubbs,  80  Va.  251 ; 
MorseU  v.  First  Nat.  Bank,  91  U.  S.  357,  23  L.  Ed.  436 ;  1  Black 
on  Judgments,  sec.  433.)  It  is  thus  seen  that  even  at  common 
law,  as  the  author  last  cited  points  out,  the  lien  was  of  statutory 
origin,  and  was  dependent  entirely  upon  the  right  in  the  cred- 
itor to  have  his  elegit.  (MassingiU  v.  Downs,  7  How.  760,  12 
L.  Ed.  903;  Umted  States  v.  Morrison,  4  Pet.  124,  7  L.  Ed.  804; 
Freeman  on  Judgments,  sec.  339;  3  Bacon's  Abridgment,  title 
"Execution,"  p.  663.)  It  was  therefore  a  qualified  and  restricted 
lien,  and  did  not  authorize  a  sale  of  the  land,  but  could  be  en- 
forced  only  by  taking  possession  and  holding  until  the  debt  was 
discharged  by  the  rents  and  profits.  Therefore,  it  must  be  true 
that  in  those  states  which  did  not  adopt  the  English  statute, 
supra,  in  the  absence  of  express  legislative  enactment,  judg- 
ments do  not  attach  as  liens  to  real  property  in  the  modem  sense 
of  that  term.  ''Since  liens  arising  from  judgments  are  ex- 
clusively the  creatures  of  statute,  we  should  naturally  expect  to 
find  them  largely  under  the  control  of  the  legislature,  except 
in  so  far  as  the  necessity  of  preserving  vested  rights  and  con- 
tractual obligations  should  forbid  such  interference."  (1  Black 
on  Judgments,  sec.  399.)  How  the  lien  is  made  to  attach,  to 
what  extent  and  to  what  interest  it  attaches,  are,  within  the 
restriction  stated,  matters  to  be  determined  by  the  terms  of  the 
statute  granting  it. 

Under  the  section  of  the  statute  cited,  supra  (Rev.  Codes,  sec. 
6821),  any  interest  in  real  property  is  subject  to  levy  and  sale 
under  execution.  Does  this  render  an  interest  undisclosed  by 
the  record  subject  to  the  lien  of  the  docketed  judgment  1  Under 
section  6807  the  requirement  is  that  the  judgment  be  docketed. 
The  evident  purpose  of  this  requirement  is  to  protect  a  pur- 
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chaser  of  real  estate  from  the  judgment  debtor,  by  giving  notice 
that  it  is  encumbered  by  a  lien  so  that  the  purchaser  may  guard 
against  taking  a  defective  title;  in  other  words,  though  the 
[1]  judgment  exists,  it  does  not  bind  the  property  in  the  ab- 
sence of  that  record  of  it  which  the  statute  requires.  (Sklower 
V.  Abbott,  19  Mont.  228,  47  Pac.  901;  Wyman  v.  Jensen,  26 
Mont.  227,  67  Pac.  114.)  By  the  same  rule  it  cannot,  in  the 
[2]  nature  of  things,  be  notice  to  a  grantee  of  an  interest  un- 
disclosed by  the  record  who  has  innocently  acquired  it.  Other- 
wise one  who  acquires  real  estate  mui9t  at  his  peril  ascertain 
whether  there  is  not  at  the  time,  or  was  not  during  the  time  his 
proposed  grantor  held  title,  or  when  he  acquired  it,  some  judg- 
ment debtor  owning  a  secret  interest.  We  cannot  think  that  the 
legislature-  in  seeking  to  protect  the  people  in  their  dealings 
with  each  other,  set  a  trap  which  one  desiring  innocently  to  be- 
come a  purchaser  or  an  encumbrancer  of  land  cannot  avoid  un- 
less he  is  able  to  ascertain  the  secret  or  undisclosed  interests  of 
all  persons  whomsoever  owned  at  any  time  subsequent  to  the 
docketing  of  the  judgment.  The  supreme  court  of  Oregon  well 
said  of  a  similar  statute:  ''The  statute  intended  to  make  a  judg- 
ment a  lien  on  the  legal  title  of  'real  property,  and  not  on  some 
hidden  equitable  title,  which  could  only  be  brought  to  light  and 
made  available  by  the  extraordinary  powers  and  proceedings 
of  a  court  of  equity."  (Smith  v.  Ingles,  2  Or.  43.)  In  that 
case  the  judgment  debtor.  Ingles,  had  purchased  the  land  sought 
to  be  charged  with  the  lien,  and  had  the  title  conveyed  to  his 
sons.  He  then  executed  a  mortgage  to  the  defendant  represent- 
ing himself  to  be  the  agent  of  his  sons.  The  court,  in  the  lan- 
guage quoted  above,  refused  to  hold  that  a  judgment  at  law  in 
favor  of  plaintiff  against  Ingles,  existing  at  the  time  the  mort- 
gage was  executed,  was  a  lien.  The  same  principle  was  rec- 
ognized and  applied  in  the  cases  of  Roads  v.  Symmes,  1  Ohio, 
281,  13  Am.  Dec.  621,  MorseU  v.  First  Nat.  Bank,  supra,  and  In 
re  Estes  (D.  C),  3  Fed.  134.  In  this  latter  case.  Judge  Deady, 
speaking  of  the  Oregon  statute,  said:  ''In  my  own  opinion  the 
lien  of  a  judgment  which  is  limited  by  law  to  the  property  of 
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or  belonging  to  the  judgment  debtor  at  the  time  of  the  docket- 
ing, does  not  nor  cannot,  without  doing  violence  to  this  language, 
be  held  to  extend  to  property  previously  conveyed  by  the  debtor 
to  another  by  deed  valid  and  binding  between  the  parties.  A 
conveyance  in  fraud  of  creditors,  although  declared  by  the 
statute  to  be  void  as  to  them,  is  nevertheless  valid  as  between 
the  parties  and  their  representatives,  and  passes  all  the  estate 
of  the  grantor  to  the  grantee ;  and  a  bona  fide  purchaser  from 
such  grantee  takes  such  estate,  even  against  the  creditors  of  the 
fraudulent  grantor,  purged  of  the  anterior  fraud  that  affected 
the  title.  Such  a  conveyance  is  not,  as  has  been  sometimes  sup- 
posed, 'utterly  void,'  but  it  is  only  so  in  a  qualified  sense.  Prac- 
tically it  is  only  voidable,  and  that  at  the  instance  of  creditors 
proceeding  in  the  mode  prescribed  by  law,  and  even  then  not 
as  against  a  bona  fide  purchaser.  The  operation  of  a  lien  of  a 
judgment,  being  limited  by  the  statute  to  the  property  then  be- 
longing to  the  judgment  debtor,  is  not  a  mode  prescribed  by 
which  a  creditor  may  attack  a  conveyance  fraudulent  as  to  him- 
self, or  assert  any  right  as  such  against  the  grantor  therein.  This 
lien  is  constructive  in  its  character,  and  is  not  the  result  of  a 
levy  or  any  other  act  directed  against  the  specific  property.  It 
is  the  creature  of  the  statute,  and  cannot  have  effect  beyond  it." 
While  every  character  of  interest  is  made  subject  to  execution, 
we  think  the  purpose  of  the  legislature  in  enacting  section  6821, 
supra,  was  to  furnish  an  expeditious  method  of  satisfying  a 
judgment,  and  not  to  extend  the  operation  of  the  lien.  In  other 
words,  the  purpose  was  to  put  upon  the  same  footing,  so  far  as 
the  levy  of  execution  is  concerned,  personal  property  and  in- 
terests in  real  estate  which  are  not  affected  by  the  lien  of  the 
judgment.  Under  the  common  law  such  interests  were  not  sub- 
ject to  execution  at  all,  but  had  to  be  reached  through  the 
aid  of  a  court  of  equity.  (Forrest  db  Lyon  v.  Camp,  16  Ala. 
642;  Terrell  v.  Prestel,  68  Ind.  86;  Roach's  Exrs.  v.  Bennett, 
24  Miss.  98;  Schmidt  v.  BoyU,  54  Neb.  387,  74  N.  W.  964; 
Sipley  V.  Wass,  49  N.  J.  Eq.  463,  24  Atl.  233 ;  Loring  v.  Me- 
lendy,  11  Ohio,  355.)     Section  6807,  supra,  does  not  go  fur- 
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ther  than  to  declare  that  the  judgment  is  a  lien  upon  the 
real  property  owned  by  the  judgment  debtor,  and  we  may 
not  conclude  that  in  the  enactment  of  section  6821,  thus  bring- 
ing within  reach  of  the  execution  interests  which  were  thereto- 
fore not  subject  to  it,  the  intention  was  also,  by  bare  implication, 
to  extend  the  lien  to  them,  as  to  real  estate  appearing  by  the 
record  to  be  owned  by  the  defendant,  and  thus  create  a  new  right. 
Considering  the  subject  of  lands  fraudulently  conveyed  as 
affected  by  the  judgment,  Mr.  Freeman  says:  ''The  right  to  is- 
sue execution  and  to  satisfy  it  by  the  sale  of  the  defendant's 
real  estate  ordinarily  implies  that  the  judgment  is  a  lien  upon 
such  real  property.  There  are  manifest  difSculties  in  extending 
this  rule  to  all  cases  where  real  property  has  been  transferred 
to  hinder  or  defraud  creditors.  In  the  first  place,  the  apparent 
title  is  in  the  fraudulent  vendee,  and  nothing  appears  of  record 
to  impugn  the  fairness  of  the  transfer  or  to  warn  purchasers 
and  encumbrancers  that  it  remains  subject  to  execution  against 
the  vendor.  In  the  second  place,  the  title  in  fact  passes  by  the 
transfer,  not  only  as  between  the  parties,  but  also  as  against 
creditors  who  do  not  assail  the  transfer  by  some  proceeding 
at  law  or  in  equity  having  for  its  object  the  subjection  of  the 
property  to  the  payment  of  their  claims  against  the  vendor. 
*  *  *  On  the  levy  of  the  execution,  its  lien  may,  as  against 
persons  not  purchasers  or  encumbrancers  in  good  faith  and  for 
value,  relate  back  to  the  rendition  or  docketing  of  the  judgment, 
and  in  some  of  the  states  a  judgment  is  a  lien  against  lands 
fraudulently  conveyed  for  all  purposes,  and  cannot  be  displaced 
in  favor  of  any  junior  judgment  or  other  lien,  the  holder  of 
which  first  proceeds  either  at  law  or  in  equity  to  seek  satisfac- 
tion out  of  the  property  so  conveyed.  But  we  think  the  better 
rule  is  that  one  who  has  obtained  judgment,  and  has  not  by  levy 
or  otherwise  taken  any  further  steps  to  obtain  satisfaction  out 
of  property  fraudulently  transferred,  has  no  lien  thereon,  and 
in  the  event  of  the  bankruptcy  of  the  defendant  that  he  should 
not  be  awarded  preference  as  a  lienholder ;  and,  even  if  he  may 
be  regarded  as  having  a  lien,  he  cannot  lie  idle  until  others  have 
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by  their  superior  diligence  discovered  the  fraud  and  commenced 
proceedings  in  equity  to  thwart  it  by  obtaining  the  cancellation 
of  the  conveyance,  and  then  step  forward  and  reap  the  first 
fruits  of  their  diligence."     (Freeman  on  Judgments,  sec.  350.) 

Whether  Edward  King  be  regarded  as  a  fraudulent  grantor 
or  a  cestui  que  trust,  his  interest  did  not  appear  of  record. 
Hence  the  lien  of  the  judgment  did  not  attach,  and  Bordeaux 
was  at  liberty  to  accept  the  conveyance  from  John  R.  King 
to  secure  the  loan  made  to  Edward  King.  He  was  as  free  to 
deal  with  reference  to  the  interests  of  Edward  King  in  the 
property  as  he  would  have  been  had  his  dealings  been  with 
reference  to  personal  property  belonging  to  Edward  King.  By 
their  execution  proceedings  the  plaintiffs  became  vested  with 
Edward  King's  interest,  subject,  however,  to  the  lien  of  Bor- 
deaux under  his  mortgage,  and  acquired  the  right  to  discharge 
it  by  payment  of  the  debt.  It  may  be,  also,  that  the  sheriff's 
deed  affected  Davenport  with  notice  of  the  Edward  King  inter- 
est If  80,  plaintiffs'  rights  as  against  him  are  the  same  as  they 
were  against  Bordeaux;  for  in  that  event  Davenport  by  the 
conveyance  to  him  was  merely  substituted  to  Bordeaux's  right 
as  mortgagee.  Upon  these  matters  we  express  no  opinion.  In 
any  event,  the  plaintiffs  cannot  have  their  title  quieted  without 
discharging  the  mortgage  debt.  In  this  case  they  haVe  not 
[3]  offered  to  do  so,- merely  relying  upon  their  claim  under 
their  judgment.  It  follows,  therefore,  that  the  decision  of  the 
district  court  in  favor  of  defendant  was  correct. 

In  entering  judgment,  however,  the  court  awarded  possession 
of  the  property  to  defendant.  If  by  his  conveyance  he  was 
[4]  merely  substituted  to  the  rights  of  Bordeaux  as  mortgagee, 
he  is  not  entitled  to  possession.  The  judgment  should,  there- 
fore, not  have  gone  further  than  to  dismiss  the  action  with 
costs,  leaving  the  parties  to  have  their  rights  determined  in  an 
appropriate  action  brought  for  that  purpose. 

The  district  court  is  accordingly  directed  to  amend  the  judg- 
ment in  this  particular.    So  amended,  it  will  stand  affirmed. 
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The  order  denying  the  motion  for  a  new  trial  is  affirmed.    The 
defendant  is  entitled  to  his  coarts  on  the  appeal. 

Modified  and  affirmed. 

Mb.  ^Justice  Smfth  and  Ma.  Justice  Hollowat  concur. 


MASICH,  Eespondbnt,  v.  AMERICAN  SMELTING  &  REFIN- 

INQ  CO.  BT  AL.,  ApPKTiTjANTS. 

(No.  3,012.) 
(Sabmitted  September  23,  1911.    Decided  October  21,  1911.) 

[118  Pac.  764.] 

Personal  Injuries-^Master  and  Servant — Duty  of  Master — Safe 
Place  and  Appliances — Warning — When  Unnecessary — ^^Sim^ 
pie"  Appliances — Inspection — Duty  of  Servant. 

Master  and  Seryant — Liability  of  Master — ^Incorrect  Bules. 

1.  Neither  the  proposition  that  the  master  who  orders  his  servant 
to  use  known  dangerous  machinery  is  liable  for  the  resulting  injury, 
nor  the  one  that  the  giving  of  an  order  which  is  dangerous  to  execute 
is  negligence,  states  a  correct  rule  of  law  of  general  application. 

Same — ^Extent  of  Duty  of  Master  to  Servant. 

2.  When  the  master  has  discharge'd  the  duty  incumbent  upon  him 
to  exercise  reasonable  care  to  furnish  his  servant  a  reasonably  safe 
place  in  which  to  work,  reasonably  safe  appliances  with  which  to 
work,  and  reasonably  competent  fellow-servants  with  whom  to  work, 
and  to  maintain  this  condition,  he  is  not  liable  for  resulting  injuries. 

Same — "Reasonably  Safe"  Place  and  Appliances — ^Meaning  of  Term. 

3.  By  the  term  "reasonably  safe/'  used  in  connection  with  the  rule 
referred  to  in  paragraph  2  above,  is  meant  a  reasonably  safe  place 
and  reasonably  safe  tools  and  appliances,  when  considered  with  refer- 
ence to  the  character  of  work  to  be  performed  by  the  servant. 

Same-^Dangerous  Machinery — Complaint — Proof — Judicial  Notice. 

4k  The  matters  and  things  of  which  courts  take  judicial  notice,  enu- 
merated in  section  7888,  Bevised  Codes,  cannot  be  enlarged  or 
diminished  by  judicial  construction;  hence,  the  dangerous  character 
of  an  ore-crushing  machine  not  being  one  of  such  matters,  the  as- 
sumption that  it  is  dangerous  may  not  be  indulged,  but  the  com- 
plaint must  allege  and  the  proof  show  that  such  is  its  character. 

Same — ^Warning  to  Servant — ^When  Unnecessary. 

5.  The  master  is  not  under  any  legal  obligation  to  warn  his  adult 
servant,  who  is  of  sound  mind,  of  dangers  of  his  employment  which 
he  cannot  fail  to  see  and  comprehend. 

Same — ^**Simple"  Appliances — Inspection — ^Duty  of  Servant. 

6.  A  pine  stick  three  feet  long,  an  inch  wide  and  half  an  inch  thick, 
selected  by  plaintiff  himself  to   assist  him  in  performing  his   work 
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about  aa  ore-erosher,  held,  to  liaYo  been  raeh  a  simple  appliance  as 
to  make  the  rule  relieving  the  master  from  the  dn^  of  inspection, 
and  imposing  it  upon  the  servant,  applicable. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  /. 
Miller  Smith,  Judge. 

Action  by  Nick  Masich  against  the  American  Smelting  and 
Refining  Company  and  another.  Judgment  for  plaintiff.  De- 
fendants appeal.    Reversed  and  remanded. 

In  behalf  of  Respondent,  Messrs.  Oalen  &  Mettler,  and  Mr. 
W.  D.  Tipton,  submitted  a  brief ;  Mr.  F.  W.  Mettler  argued  the 
eause  orally. 

A  master  who  orders  his  servant  to  use  known  dangerous  ma- 
chinery is  liable  for  the  resulting  injury.  (16  Current  Law, 
822,  note  40.)  The  giving  of  an  order  which  is  dangerous  to 
execute  is  negligence,  and  the  master  is  responsible  for  injuries 
following  therefrom,  though  the  exact  injury  be  anticipated. 
(Id.  832,  833,  note  78.)  ''Questions  of  negligence  as  well  as 
contributory  negligence  are  generally  within  the  province  of 
the  jury,  which  should  not  be  invaded  by  the  courts  except  in 
clear  cases.''  {Kent  Mfg.  Co.  v.  Zimmerman,  48  Colo.  388,  110 
Pac.  193;  Colorado  Midland  By.  Co.  v.  O'Brien,  16  Colo.  219, 
27  Pac.  701.) 

The  one  error  alleged,  so  far  as  instructions  are  concerned, 

is  the  failure  of  the  court  to  give  defendants'  offered  instruction 

No.  5,  which  would  have  taken  from  the  jury  all  consideration 

of  the  stick  as  a  defective  appliance,  instead  of  leaving  it  to  the 

jury  as  a  question  of  fact.    In  support  of  this  alleged  error  the 

case  of  Longpre  v.  Big  Blackfoot  Co.,  38  Mont.  99,  99  Pac.  131, 

is  cited.    We  think  the  case  could  be  cited  with  more  propriety 

as  supporting  the  action  of  the  court  in  refusing  the  offered 

instruction,  since  this  court  declared  that  ''the  better  rule,  it 

seems  to  us,  is  that  it  is  a  question  for  the  jury,  under  the  rule 

laid  down  hereafter,  to  determine  from  the  evidence  submitted, 

induding  the  character  of  the  appliance  and  the  apparent  in- 
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telUgence  and  experience  of  the  servant,  whether  the  master 
has  discharged  his  duty"  in  furnishing  a  suitable  appliance. 

*'The  reason  for  warning  a  servant  is  either  to  impart  to  him 
knowledge  that  he  does  not  possess,  or  to  impress  upon  him  the 
necessity  of  being  careful  and  bearing  in  mind  the  danger." 
(Kuphal  V.  Western  Mont.  F.  Co.,  43  Mont.  18,  114  Pac.  125.) 
In  other  words,  the  rule  with  regard  to  the  duty  of  the  master  to 
warn  or  caution  an  inexperienced  workman,  is  not  the  same  as  in 
the  case  of  an  experienced  workman ;  or,  to  put  it  in  another  way, 
the  element  of  the  inexperience  and  ignorance  of  the  workman 
is  a  factor  to  be  taken  into  consideration  by  the  jury.  The 
evidence  before  them,  including  the  evidence  furnished  by  the 
manner  and  appearance  of  the  witness  upon  the  stand,  showed 
that  plaintiff  was  not  an  intelligent  or  experienced  workman. 
The  very  fact  that  the  accident  occurred  in  the  manner  that  it 
did,  would  be  some  proof  of  such  lack  of  intelligence  and  ex- 
perience. Whether  warning  is  necessary  depends  upon  the  age, 
capacity,  intelligence  and  experience  of  the  employee  as  well 
as  upon  the  nature  of  the  danger  and  the  surrounding  condi- 
tions and  circumstances.  Adult  and  experienced  servants  need 
not  be  warned  or  instructed  of  any  danger,  of  whi<jh  their  age 
and  experience  charges  them  with  knowledge  and  appreciation, 
or  renders  them  capable  of  observing;  while  young,  inexperi- 
enced or  otherwise  incapacitated  servants  should  be  informed 
of  all  dangers  of  which  persons  of  their  limited  capacities  would 
not  know.     (16  Current  Law,  836-842,  and  notes.) 

Whether  an  employee  is  guilty  of  contributory  negligence  re- 
sulting in  his  injury  by  machinery  depends  upon  his  experience 
or  lack  of  experience  in  the  employment  and  his  knowledge  or 
lack  of  knowledge  of  the  risks  incident  to  it.  {Stephens  v.  El- 
liott, 36  Mont.  92,  92  Pac.  45.)  The  burden  of  proof  is  on  de- 
fendant to  establish  the  defenses  of  contributory  negligence  and 
assumption  of  risk.     {Id.) 

The  fact  that  the  plaintiff  in  this  case  was  an  ignorant  for- 
eigner unable  to  express  himself  in  the  English  language  and 
testified  through  an  interpreter^  was  proper  to  be  considered  by 
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the  jury  in  determining  whether  plaintiff  understood  and  ap- 
preciated the  danger  and,  therefore,  assumed  the  risk.  {HiU  v. 
Nelson  Coal  Co.,  40  Mont.  7,  104  Pac.  876.)  In  determining  the 
question  of  assumption  of  risk  with  respect  to  the  absence  of  a 
device  on  a  machine,  the  nature  of  the  servant's  previous  em- 
ployment, his  experience  with  machinery,  his  opportunities  to 
learn  by  observation  and  experience,  the  equipment  employed  to 
prevent  the  occurrence  which  caused  the  injury,  and  his  knowl- 
edge with  respect  to  such  matters,  must  be  considered.  (Kent 
Mfg.  Co.  V.  Zimmerman,  supra.)  Assumption  of  risk  rests  upon 
negligent  acquiescence  with  full  actual  or  constructive  knowl- 
edge of  the  dangers  and  appreciation  of  the  risks  naturally  in- 
cident to  the  emplo3rment  or  arising  from  the  particular  situation 
in  which  the  work  is  done.  (16  Current  Law,  880,  note  13.)  The 
more  recent  tendency  of  the  courts  is  against  any  extension  of  the 
doctrine  of  assumed  risk.  {Id,  881,  note  15.)  It  is  the  master's 
duty,  and  not  the  servant's,  to  exercise  ordinary  care  in  the  dis- 
covery of  dangers  in  instrumentalities  with  which  the  servant  is 
at  work.  {Johnson  v.  McLeod,  111  Minn.  479,  127  N.  W.  497, 
1120.)  The  servant  has  not  assumed  the  risk  of  the  negligence 
of  the  master,  but  has  the  right  to  rely  upon  the  presumption 
that  the  master  has  not  been  negligent.  {Elliott  v.  Sawyer 
(Me.),  77  Atl.  782.)  The  servant  is  not  as  a  matter  of  law  re- 
quired to  neglect  his  own  duty  in  order  to  assure  himself  that 
the  master  has  performed  his.  {Ooessel  v.  Central  B.  Co.  (N. 
J.),  78  Atl.  681.)  Even  when  the  master  has  done  all  that 
he  can  to  make  the  work  place  safe,  he  has  a  further  duty,  if 
there  is  a  secret  danger,  to  notify  the  servant  of  it,  so  that 
he  may  refrain  from  entering  employment  if  he  does  not  choose 
to  assume  the  risk.  {BlaisdeU  v.  Davis  Paper  Co.,  75  N.  H.  497, 
139  Am.  St.  Hep.  735,  77  Atl.  485.)  Whether  the  risk  was  that 
of  the  master's  negligence  or  assumed  is  a  question  of  fact  for 
the  jury.  {Anustasakas  v.  Int.  Cont.  Co.,  57  Wash.  453,  107 
Pac.  342.)  In  order  to  charge  an  injured  servant  with  assumed 
risk  it  must  be  shown  not  only  that  he  knew  the  risk,  but  also 
that  he  appreciated  the  danger,  and  it  is  a  question  of  fact  for 
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fhe  jury,  to  decide  from  all  the  circTmuFtances  whether  he  as- 
Bumed  the  risk.  (Stewart  v.  Pittsburg  etc.  C.  Co.,  42  Mont.  200, 
111  Pac.  723 ;  Poor  v.  Madison  B.  P.  Co.,  41  Mont.  236,  108  Pac. 
645.)  ''If  upon  thia  question  different  men  of  sound  minds 
might  draw  different  conclusions,  then  the  question  must  be 
submitted  to  the  jury."  (Osterholm  v.  Boston  it  M.  C.  C.  &  8. 
Min.  Co.,  40  Mont  508,  107  Pac.  506.) 

Mr.  E.  C.  Day,  and  Messrs.  Wight  &  Pew,  for  Appellants, 
submitted  a  brief  and  reply  brief.  Mr.  Day  and  Mr.  Wight 
argaed  the  cause  orally. 

There  are  many  cases  showing  a  disposition  on  the  part  of 
the  courts  to  relieve  the  servant  from  the  assumption  of  risk, 
or  at  least  to  allow  the  question  to  go  to  the  jury,  in  a  case 
where  the  servant,  by  peremptory  order  of  the  master,  is  called 
upon  for  immediate  action,  even  though  the  danger  is  one  which, 
undcf  ordinary  circumstances,  would  be  held  to  be  obvious.  The 
theory  of  the  courts  in  drawing  a  distinction  in  these  cases  is 
founded  upon  the  proposition  that  where  a  servant  is  suddenly 
called  upon  to  perform  a  given  task  which  requires  immediate 
execution  upon  his  part,  he  has  not  the  opportunity  for  inspec- 
tion and  calm  deliberation,  and  consequently  as  strict  a  rule 
with  reference  to  his  own  duty  to  protect  himself  from  injury 
is  not  applied  against  him,  as  in  the  case  where  he  is  acting 
under  the  general  orders  of  his  employment.  (See  Illinois  C. 
By.  Co.  V.  AtweU,  198  111.  200,  64  N.  B.  1095.) 

In  the  case  at  bar,  whereas  the  defendants  are  charged  with 
negligence  by  reason  of  the  foreman  then  and  there  summon- 
ing plaintiff  from  his  usual  employment  and  directing  the  per- 
formance of  a  dangerous  act,  the  plaintiff's  testimony  shows 
that  the  dangerous  act  which  he  performed  was  as  a  matter 
of  fact  in  the  usual  course  of  his  duties.  In  view  of  the  fact 
that  a  different  rule  haa  been  applied  in  cases  of  a  special  order 
requiring  instant  execution,  and  in  cases  where  the  servant  ieicts 
under  general  orders  in  the  usual  course  of  his  employment,  we 
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contend  that  this  allegation  is  a  material  allegation  and  the 
proof  with  reference  to  it  fails  utterly. 

In  the  case  of  the  City  of  Oreeley  v.  Foster,  32  Colo.  292,  75 
Pac.  351,  the  rule  is  laid  down  that  the  servant  assumes  the  risk 
of  injuries  received  where  the  order,  through  obedience  to  which 
he  was  hurt,  was  to  do  a  thing  he  was  regularly  employed  to  do. 

Furnishing  plaintiff  with  a  defective  stick :  This  court  in  the 
case  of  Longpre  v.  Big  Blackfoot  Milling  Co.,  38  Mont.  99,  had 
under  consideration  the  matter  of  simple  appliances.  The  Long- 
pre Case  presents  a  different  situation  than  the  case  at  bar. 
The  defect  was  in  the  handle  of  a  cant-hook,  and  this  court  re- 
versed the  lower  court  because  of  an  instruction  charging  the 
defendant  with  the  duty  of  inspection,  rather  than  submitting 
to  the  jury  the  question  of  whether  or  not  the  tool  was  of  a 
character  which  an  ordinarily  intelligent  and  prudent  man,  un- 
der all  of  the  circumstances,  would  have  inspected  before  turn- 
ing the  same  over  to  his  servant.  It  was  also  held  that  this 
is  a  question  *' ordinarily"  submitted  to  the  jury.  It  is  evi- 
dent that  the  court  in  using  the  word  '^ordinarily"  did  not 
mean  that  this  question  should  be  submitted  to  a  jury  in  all  cases. 

The  evidence  utterly  fails  to  show  that  there  was  any  '*  de- 
fect" in  the  stick.  Both  plaintiff  and  Bozo  Nikcevich  show 
that  the  usual  and  customary  appliance  was  a  stick  chopped 
out  of  a  piece  of  plank.  The  splinters  and  slivers  were  not 
shaved  off  from  any  of  them.  Plaintiff  knew  this.  He  says 
that  the  stick  was  the  same  aa  he  had  always  used.  Where  was 
the  '^ defect"!  It  certainly  cannot  lie  in  its  having  slivers  and 
splinters.  One  might  as  well  say  there  was  a  defect  in  the  dog 
because  he  had  teeth. 

Failure  to  warn:  As  to  any  incapacity  on  the  part  of  re- 
spondent, we  are  confident  the  court  will  search  the  record  in 
vain  for  a  suggestion  of  any  lack  on  his  part  of  full  mental  and 
physical  powers  at  the  time  of  the  injury.  It  ia  true  that  he 
was  not  educated  in  English.  History  mentions  many  men  of 
considerable  intelligence  whom  we  have  reason  to  believe  were 
also  deficient  in  this  respect*    *  *  Warning  is  not  required  against 
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obrians  dangers  in  ordinary  operations  which  are  matters  of 
common  knowledge  to  alL''  {Wagner  y.  Piano  Mfg.  Co.,  110 
Wis.  48,  85  N.  W.  643;  Dougherty  ▼.  We$i  Superior  I.  dt  8.  Co., 
88  Wis.  343,  60  N.  W.  274;  MitOteU  ▼.  Boston  A  M.  etc.  Co., 
37  Mont  575,  97  Pac.  1083.) 

Plaintiff  assumed  the  risk.  (See  Schroder  ▼.  Montana  I. 
Works,  38  Mont  474,  100  Pac.  619;  Dickenson  v.  Vernon,  77 
Conn.  537,  60  Atl.  270;  SuUivan  ▼.  Simplex  E.  Co.,  178  Mass. 
35,  59  N.  E.  645.) 

Under  the  facts  disclosed  in  this  case,  the  motion  for  nonsuit 
should  have  been  granted.  {Anderson  y.  Northern  Pacific  Ry. 
Co.,  34  Mont.  181,  85  Pac.  884 ;  Ball  v.  Oussenhoven,  29  Mont 
321,  74  Pac.  871 ;  Nolan  v.  Montana  C.  Ry.  Co.,  25  Mont.  107, 
63  Pac.  926;  McKay  v.  Montana  U.  Ry.  Co.,  13  Mont  15,  31 
Pac.  999 ;  CumnUngs  v.  Helena  &  L.  8.  &  R.  Co.,  26  Mont.  434, 
68  Pac.  852;  Palmer  v.  Harrison,  57  Mich.  182,  23  N.  W.  624.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries. At  the  conclusion  of  plaintiff's  case  in  chief  a  motion 
for  nonsuit  was  interposed  and  overruled.  Defendants  elected 
to  stand  upon  their  motion  and  declined  to  introduce  any  testi- 
mony. The  cause  was  submitted  to  a  jury,  which  returned  a 
verdict  for  plaintiff,  and  judgment  was  rendered  and  entered 
thereon,  from  which  judgment,  and  an  order  denying  their  mo- 
tion for  a  new  trial,  the  defendants  have  appealed. 

Aside  from  a  physician,  who  testified  to  the  extent  of  plain- 
tiff's injury,  and  an  insurance  adjuster,  who  produced  the 
standard  mortality  tables  and  testified  to  the  cost  of  annuities, 
the  only  witnesses  introduced  were  the  plaintiff  and  one  Bozo 
Nikcevich.  Each  of  these  witnesses  testified  through  an  in- 
terpreter. The  record  recites  that  it  contains  all  of  the  evidence 
taken  upon  the  trial.  This  recital  must  be  accepted  as  true; 
but  as  presented  to  us  the  evidence  is  so  brief,  so  fragmentary, 
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and  presented  in  such  manner  that  we  are  unable  to  state  the 
facts  with  any  degree  of  certainty  that  our  statement  is  correct. 
Upon  the  trial  the  questions  of  counsel  were  directed  to  the  in- 
terpreter, instead  of  to  the  witnesses,  and  the  responses  appear 
to  be  the  interpreter's  construction  of  the  witnesses'  answers, 
rather  than  the  answers  themselves  translated  into  English. 

So  far  as  we  can  gather  the  facts  from  the  evidence  and  from 
the  admissions  in  the  pleadings,  they  are  substantially  the  fol- 
lowing: The  plaintiff,  a  native  of  Montenegro,  thirty-six  years 
of  age,  was  employed  by  the  defendant  smelting  company  to 
work  in  its  smelting  and  refining  plant  at  East  Helena.  It  ap- 
pears that  the  ore  was  passed  through  a  breaker,  and  was  then 
elevated  and  passed  through  a  crusher,  a  machine  consisting  of 
rollers  of  some  kind  whieh  revolve  toward  each  other.  It  fre- 
quently happened  that  when  the  ore  came  to  the  crusher  there 
were  pieces  of  rock  that,  instead  of  going  through  the  crusher 
as  intended,  would  play  upon  the  rollers,  being  so  large  or  so 
shaped  that  the  rollers  would  not  grasp  them  readily,  and  it 
became  necessary  to  force  them  between  the  rollers,  or,  if  this 
could  not  be  done,  to  remove  them.  The  rollers  were  incased 
in  a  sort  of  box,  with  a  covering.  When  a  rock  became  lodged, 
the  covering  was  raised,  water  poured  on  the  rollers,  and  by 
means  of  a  wooden  stick  small  pieces  of  ore  were  forced  about 
the  refractory  rock,  and  the  whole  made  to  go  between  the  roll- 
ers, if  i>oasible.  If,  however,  this  result  could  not  be  attained, 
it  became  necessary  to  remove  the  rock  with  the  stick,  or,  if  not 
possible  by  that  means,  to  have  the  machinery  stopped  and  re- 
move it  by  hand.  The  plaintiff  had  been  employed  about  the 
smelting  works  for  some  two  years  or  more.  For  about  three 
months  immediately  prior  to  the  date  of  his  injury  he  was  en- 
gaged in  running  ore  cars  in  the  room  where  the  crusher,  upon 
which  he  was  injured,  was  situated.  On  February  8,  1909,  he 
was  promoted,  his  wages  increased,  and  he  was  given  work  as  u 
thoveler.  His  duties  required  him  to  shovel  ore  into  the  breaker, 
and,  whenever  a  rock  became  lodged  on  the  rollers  of  the  crusher, 
to  force  it  through  or  remove  it    At  the  time  he  assumed  this 
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last  emploTment  the  foranan  instmcted  him  as  to  the  maimer 
of  removing  rocks  which  could  not  be  made  to  pass  between 
the  rollers.  The  company  furnished  sticks  cut  from  rough  pine 
boards.  On  February  10,  while  the  plaintiff  was  at  his  work, 
a  rock  came  from  the  breaker  which  would  not  pass  between  the 
rollers.  The  plaintiff  attempted  to  force  it  through,  and  then 
to  remove  it  by  means  of  one  of  these  sticks,  but  was  unsuccess- 
ful. He  was  advised  by  an  experienced  fellow-workman  to  go 
to  the  office  and  have  the  foreman  stop  the  machinery  until  the 
rock  could  be  removed  by  hand.  Acting  upon  this  advice,  the 
plaintiff  went  to  the  office;  but  the  foreman  was  not  in,  and  he 
returned  to  his  machine  and  again  attempted  to  remove  the 
rock  by  means  of  the  stick,  but  failed,  and  went  to  the  office  a 
second  time,  but  was  again  unable  to  find  the  foreman,  and  re- 
turned, and  for  the  third  time  endeavored  to  remove  the  rock 
by  means  of  the  stick.  While  thus  engaged,  the  stick  he  was 
using  was  caught  between  the  rollers,  and  in  attempting  to 
loosen  it  plaintiff's  hand  and  arm  were  drawn  between  the  re- 
volving rollers  and  so  badly  crushed  that  amputation  of  the 
arm  between  the  elbow  and  shoulder  was  necessary. 

In  charging  the  jury  the*  court  undertook  to  analyze  the  plead- 
ings and  state  the  issues.  There  are  not  any  objections  made 
to  the  instructions  given,  and  we  shall  adopt,  for  the  purposes 
of  this  appeal,  the  trial  court's  theory  of  the  pleadings.  The 
plaintiff  charged  the  defendant  company  and  its  foreman  with 
negligence  in  the  following  particulars:  (a)  In  directing  plain- 
tiff to  remove  the  rock  by  means  of  a  stick  while  the  machinery 
was  in  motion,  instead  of  stopping  the  machinery;  (b)  in  fail- 
ing to  warn  plaintiff  of  the  danger  of  attempting  to  remove  the 
rock  from  the  rollers  while  the  machinery  was  in  motion;  and 
(o)  in  furnishing  plaintiff  with  a  defective  appliance  with 
which  to  work.  Each  defendant  denied  negligence,  and  the 
defendant  company  pleaded  contributory  negligence  and  assump- 
tion of  risk.  The  specifications  of  error  are  directed  to  the  in- 
sufficiency of  the  evidence  and  the  refusal  of  the  trial  court  to 
give  defendants'  offered  instruction  No.  5. 
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1.  The  complaint  alleges  that  the  foreman  ''ordered  and  di- 
rected this  plaintiff  to  assist  in  the  operation  of  said  crusher, 
which  said  work  was  outside  of  and  different  from  the  usual 
and  ordinary  employment  of  this  plaintiff."  The  evidence  fails 
altogether  to  sustain  this  charge.  The  plaintiff's  own  testimony 
discloses  that  he  voluntarily  assumed  the  duties  of  this  employ- 
ment, and  that  his  transfer  from  the  work  of  carman  to  the 
position  of  shoveler  was  in  the  nature  of  a  promotion  at  ad- 
vanced wages. 

The  plaintiff  urges  upon  us  two  propositions:  (1)  **A  master 
[1]  who  orders  his  servant  to  use  known  dangerous  machinery 
IS  liable  for  the  resulting  injury";  and  (2)  '*the  giving  of  an 
order  which  is  dangerous  to  execute  is  negligence."  The  pro- 
mulgation of  either  as  a  general  rule  of  law  would  result  in  the 
complete  destruction  of  many  of  the  most  important  industries 
in  this  state.  Quartz  mining  cannot  be  carried  on  without  the 
aid  of  dangerous  explosives,  while  most,  if  not  aU,  high-power 
machinery  operated  by  steam  or  electricity  is  essentially  danger- 
ous. Smelters,  sawmills,  and  machine-shops  would  close  at  once, 
if  plaintiff's  contention  should  be  held  to  be  correct;  for  in 
every  dangerous  employment  at  least  the  miastcr  would  be  made 
an  insurer.  But  neither  of  the  foregoing  propositions  states  a 
eorrect  rule  of  law  of  general  application.  Either  one  may  be 
correct  under  certain  circumstances  or  with  certain  limitations, 
but  we  do  not  think  there  can  be  found  any  authority  for 
asserting  either  as  a  general  rule.  In  this  state  it  is  settled 
that  the  employer's  duty  to  his  servant  is  to  exercise  reasonable 
[2]  care  to  furnish  a  reasonably  safe  place  in  which  to  work, 
reasonably  safe  appliances  with  which  to  work,  and  reasonably 
competent  fellow-servants  with  whom  to  work,  and  to  maintain 
this  condition.  When  the  master  has  discharged  this  duty,  he 
cannot  be  held  liable  for  resulting  injuries.  But  when  we  speak 
[3]  of  a  reasonably  safe  place  and  reasonably  safe  tools  and 
appliances,  of  necessity  we  mean  reasonably  safe  when  consid- 
ered with  reference  to  the  character  of  work  to  be  performed. 
A  room  in  which  there  is  rapidly  revolving  machinery — ^knives, 
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saws,  belts,  pulleys,  exposed  cogwheels,  and  the  like — ^may,  how- 
ever dangerous  in  fact,  be  a  reasonably  safe  place  in  which  to 
carry  on  certain  classes  of  work.  Likewise  dynamite  or  nitro- 
glycerin in  the  hands  of  a  skilled  miner  may  be  a  reasonably 
safe  appliance  with  which  to  conduct  mining  operations.  And 
so  a  rock-crushing  machine  may  be  a  reasonably  safe  appliance 
for  conducting  the  business  of  smelting  and  refining. 

But  there  is  a  further  and  conclusive  answer  to  the  plain- 
tiff's contentions.  There  is  not  any  allegation  in  the  complaint 
[4]  that  the  ore-crusher  was  a  dangerous  piece  of  machinery 
under  any  circumstances,  and  neither  is  there  any  description 
of  the  machine  or  its  manner  of  operation  given  from  which 
such'  an  inference  can  be  drawn.  The  matters  of  which  courts 
take  judicial  notice  are  enumerated  in  the  Code  (Rev.  Codes, 
sec.  7888),  and  cannot  be  enlarged  or  diminished  by  judicial 
construction.  Since  the  dangerous  character  of  an  ore-crushing 
machine — ^if  such  is  its  character — ^is  not  one  of  the  matters  enu- 
merated above,  we  cannot  assume  that  such  machine  is  danger- 
ous. The  mere  fact  that  plaintiff  was  injured  while  engaged 
about  the  crusher  is  not  alone  sufficient  to  give  character  to 
it  as  dangerous;  for,  if  it  were,  every  piece  of  machinery  upon 
which  an  injury  occurs  would  ipso  facto  become  dangerous, 
however  simple  or  harmless  in  reality.  Neither  are  there  any 
allegations  in  the  complaint  from  which  there  can  be  deduced 
the  conclusion  that  the  operation  of  removing  an  obstruction 
from  the  crusher  by  means  of  a  stick  was  dangerous.  It  can- 
not be  determined  from  the  complaint  whether  the  rollers  of 
the  crusher  operated  an  inch  apart  or  directly  upon  each  other, 
while  plaintiff's  testimony  is:  "Yes;  the  rolls  break  a  big  rock. 
The  rolls  would  not  break  the  rock  unless  it  was  a  certain  size. 
I  cannot  tell  how  large  a  piece  of  rock  they  would  break.  It 
depends;  sometimes  could  break  up  small,  sometimes  larger." 

The  general  rule  of  law  defining  the  duty  of  the  master  to 
warn  his  servanit  and  the  limitation  placed  upon  that  rule  are 
aptly  stated  by  Thompson  in  his  Commentaries  on  the  Law  of 
Negligence,  as  follows:    ''Qenerally  speaking,  an  employer  is 
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bound  to  warn  and  instruct  Iiis  employees  concerning  dangers 
known  to  him,  or  which  he  should  know  in  the  exercise  of  rea- 
sonable care  for  their  safety,  and  which  are  unknown  to  them, 
or  are  not  discoverable  by  them  in  the  exercise  of  such  ordinary 
and  reasonable  care  as,  in  their  situation,  they  may  be  expected 
and  required  to  take  for  their  own  safety."  (Section  4055.) 
''In  the  case  of  an  adult  servant  of  sound  mind,  the  rule  is  un- 
derstood to  be  that  where  the  dangers  of  the  employment  are 
[6]  visible,  so  that  any  man  of  ordinary  intelligence,  though 
not  an  expert,  could  not  fail  to  see  and  comprehend  them,  an 
employer  is  under  no  legal  obligation  to  warn  the  servant  of 
their  existence."  (Section  4061.)  These  rules  have  received 
the  approval  of  courts  generally.  It  appears  impossible  to 
conceive  of  any  case  where  the  duty  to  warn  arises  in  the  absence 
of  danger.  Every  decided  case,  upholding  the  general  rule 
stated  above,  predicates  its  assertion  upon  the  fact  of  actual 
danger.  Since,  then,  the  complaint  does  not  charge  that  the 
ore-crusher  was  a  dangerous  machine,  or  that  the  operation  of 
forcing  rocks  between  the  rollers  or  removing  them  by  means 
of  a  stick  was  dangerous,  and  since  the  evidence  before  us,  at 
most,  does  not  go  further  than  the  allegations  of  the  complaint, 
it  is  impossible  to  sustain  the  charge  of  negligence  upon  either 
one  or  both  of  the  first  two  theories  upon  which  the  case  was 
submitted  to  the  jury. 

2.  The  third  ground  of  complaint  is  that  the  defendant  fur- 
nished plaintiff  a  defective  appliance  with  which  to  do  his  work. 
There  is  not  any  complaint  made  that  the  plaintiff  was  required 
to  use  a  wooden  stick.  So  far  as  disclosed,  a  stick  was  a  per- 
fectly proper  instrumentality  and  one  well  adapted  to  the  use 
iQtended.  The  charge  of  negligence,  however,  is  found  in  the 
allegation  that  the  particular  stick  with  which  the  plaintiff  at- 
tempted to  do  his  work  was  defective  in  this :  ''That  the  surface 
thereof  was  roughened  and  splintered  at  the  point  where  it  was 
grasped  by  the  right  hand  of  plaintiff,  and  that  by  reason  of 
said  roughened  and  splintered  condition  of  the  surface  of  said 
stick  the  glove  of  plaintiff,  which  was  upon  his  right  hand  at 
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the  time  he  grasped  said  stick  for  the  purpose  of  removing  sail 
obstruction,  became  fastened  to  and  was  held  by  said  stick  of 
wood,  and  it  was  impossible  for  plaintiff  to  withdraw  his  hand 
from  said  glove,  or  detach  said  glove  from  its  connection  with 
said  stick,  by  reason  whereof  plaintiff's  hand  and  arm  were 
drawn  between  said  rolls  and  crushed." 

It  is  alleged  that  at  the  time  the  injury  occurred  the  defend- 
ants knew  of  the  defective  condition  of  the  stick.  It  appears 
that  there  were  other  ore^rushers  in  use  in  the  same  building, 
and  that  defendants  furnished  a  number  of  these  sticks  for  the 
use  of  the  several  shovelers.  It  does  not  appear  whether  this 
particular  stick  in  question  was  in  a  defective  condition  when 
first  furnished  by  defendants,  or  whether  it  became  unsafe 
through  use ;  and  as  negligence  will  not  be  presumed,  but  must 
be  made  to  appear,  the  negligence,  if  any,  must  be  predicated 
upon  the  failure  of  defendants  to  use  reasonable  care  to  see 
that  the  appliance  was  kept  reasonably  safe  for  the  intended  use 
at  the  time  the  accident  occurred,  and  this  involves  the  question 
of  inspection. 

In  Longpre  v.  B,ig  Blackfooi  Milling  Co,,  38  Mont.  99,  99  Pac. 
131,  this  court,  discussing  the  question  now  under  consideration, 
said:  ''Among  the  particular  duties  incumbent  upon  him  [the 
master]  is  that  of  inspection  of  machinery  and  appliances  to 
discover  defects  in  them,  both  at  the  time  of  furnishing  them 
and  during  the  course  of  the  employment ;  for  this  is  the  only 
means  by  which  he  may  guard  the  safety  of  those  employed 
by  him  in  the  use  of  them.  •  •  •  But  it  is  not  always  ab- 
solute. It  is  not  the  duty  of  a  railroad  company  or  other  per- 
sons engaged  in  great  industrial  enterprises  to  inspect,  much 
less  to  test,  every  tool  or  appliance  put  into  the  hands  of  an 
employee.  This  duty  arises  only  when  the  appliance  is  of  such 
a  character  that  a  man  of  ordinary  prudence  would,  under  the 
same  circumstances,  make  an  inspection  as  a  precaution  against 
injury  to  his  servant.  The  master  is  not  required  to  inspect 
simple  appliances,  such  as  hammers,  saws,  spades,  hoes,  lanterns, 
push  sticksi  and  the  like,  the  character  and  use  of  which  are 
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undeistood  by  all  alike.  A  tool  of  this  class  is  so  simple  in  its 
eonstmction  and  so  well  nndersrtood  by  men  of  ordinary  intelli- 
gence that  it  wonld  seem  absurd  to  say  that  tlie  master  should 
make  a  careful  inspection  of  it  before  he  commits  it  to  the  hands 
of  his  servant,  who  has  the  same  capacity  to  understand  its 
character  and  uses  that  he  himself  has.''  {Oarragan  v.  Fall 
River  Iron  Works  Co.,  158  Mass.  596,  33  N.  E.  652.) 

There  is  not  any  contention  made  that  plaintiff  was  required 
to  act  in  haste,  or  that  he  did  not  have  an  opportunity  to  in- 
spect the  stick  with  which  he  undertook  to  do  his  work.  On 
the  contrary,  the  evidence  seems  to  warrant  tlie  conclusion  that 
[6]  he  acted  deliberately,  selected  the  stick  himself  from  several 
lying  about,  and  was  free  to  consume  such  amount  of  time  as 
was  reasonably  necessary  for  the  purpose  of  properly  doing  his 
ivork.  The  cases  cited  and  relied  upon  by  this  court  in  the 
Longpre  Case,  above,  fairly  illustrate  the  exception  to  the  rule 
idiich  requires  that  the  master  shall  inspect  the  appliances 
which  he  furnishes  to  his  servant.  So  long  as  it  is  the  rule  of 
law  that  a  master  is  relieved  from  the  duty  of  inspecting  sim- 
ple tools  and  appliances,  and  that  burden  is  imposed  upon  the 
servant,  the  role  must  be  susceptible  of  application,  or  it  be- 
comes a  protection  to  the  master  in  theory  only,  and  is  without 
practical  value.  In  speaking  of  this  subject,  the  supreme  court 
of  Texas,  in  Oulf,  C.  &  8.  F.  By.  Co.  v.  Larkin,  98  Tex.  225, 
82  S.  W.  1026,  1  L.  R.  A.,  n.  s.,  944,  a  case  cited  by  this  court 
in  the  Longpre  Case,  in  considering  the  application  of  the  rule 
to  the  ease  of  a  lantern  globe,  said:  ^' There  is  no  greater  risk 
in  cleaning  and  using  a  lantern  upon  a  locomotive  engine,  when 
drawing  a  train,  than  there  would  be  to  clean  and  use  the  same 
lantern  in  the  performance  of  services  about  the  barn  lot ;  there- 
fore there  can  be  no  difference  in  the  care  required.  The  con- 
duct of  the  ordinarily  prudent  individual  is  the  standard  by 
which  we  must  measure  the  duty  of  the  corporation.  If  this 
requirement  were  sustained,  then  every  farmer  or  housekeeper 
who  furnishes  an  ax  to  his  servant  with  which  to  cut  wood  for 
use  upon  the  premises,  or  for  other  purposes,  must  use  that 
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care  which  would  here  be  required  with  regard  to  the  lantern, 
by  an  inspection  to  discover  the  condition  of  the  az  before  he 
purchased  it,  and  during  the  use  of  it  by  the  servant  he  must 
keep  up  a  course'  of  inspection  in  order  to  insure  safety. 
•  •  •  There  may  be,  and  doubtless  are,  cases  in  which  it  is 
a  question  of  fact  that  should  be  submitted  to  the  jury  as  to 
whether  the  machinery  or  implement,  tools,  and  the  like,  were 
of  such  character  as  to  require  inspection  as  a  safeguard  against 
danger;  but  there  was  no  reason  for  submitting  the  question 
to  the  jury  in  this  case.  Therefore  the  court  erred  in  not  in- 
structing the  jury  to  find  for  the  defendant ' ' 

It  will  not  do  for  plaintiff  to  insist  that  he  was  so  far  deficient 
in  understanding  that  he  could  not  detect  the  roughness  or 
splintery  condition  of  the  stick.  His  own  testimony  discloses 
that  he  did  not  have  any  diflSculty  whatever  in  discovering  the 
defects  when  they  were  called  to  his  attention  by  his  glove  being 
caught  on  the  stick.  He  says  that  he  did  not  discover  the  de- 
fect until  that  time,  but  there  is  not  any  suggestion  in  the  evi- 
dence that  he  ever  gave  any  attention  to  the  stick  he  selected. 
The  complete  description  of  this  instrument  as  given  in  the  rec- 
ord is  a  pine  stick  three  feet  long,  an  inch  wide,  and  half  an 
inch  thick.  If  it  was  not  a  simple  tool  or  appliance,  then  we 
are  unable  to  imagine  what  application  the  term  ''simple"  can 
have  when  used  to  characterize  the  instrumentalities  of  any 
occupation.  In  the  Longpre  Case  this  court  did  not  go  further 
than  to  hold  that  the  duty  of  inspection  is  not  absolute ;  but, 
following  the  doctrine  announced  in  that  case  and  the  cases 
therein  cited,  we  hold  that  there  was  not  any  negligence  shown 
in  the  failure  of  these  defendants  to  inspect  this  stick,  and  that 
the  trial  court  erred  in  refusing  to  give  defendants'  offered  in- 
struction No.  5,  which  announced  the  correct  rule  of  law  ap- 
plicable in  this  particular  instance.  Of  the  courts  holding  to 
the  view  we  have  expressed,  some  justify  their  conclusion  upon 
the  theory  that,  as  to  such  simple  tools  or  appliances,  the  ser- 
vant assumes  the  risk  of  their  use ;  others,  upon  the  theory  that 
failure  to  inspect  such  tools  is  not  alone  sufficient  evidence  of 
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negligence.  It  is  of  little  consequence  which  theory  be  adopted 
in  the  present  instance,  for  upon  either  the  defendants'  motion 
for  nonsuit  should  have  been  sustained. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  set  aside  the 
judgment  and  dismiss  the  action. 

Reversed  and  remanded. 

Mb.  Ceqef  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 


STATE   ex   rbl.    ARTHURS,   Appellant,    v.   BOARD    OP 
COUNTY  COMMISSIONERS  et  al.,  Respondents. 

(No.  8,083.) 
(Sabmitted  October  30,   1911.    Decided  Noyember  8,   1911.)) 

[118  Pac.  804.] 

New  Counties — Elimination  of  Territory — Petition — Sufficiency 
— Contents — Board  of  County  Commissioners — Presumptions 
— Judicial  Notice — Mandamus — Defenses, 

Ktm  Cbunties — ^EUmination   of    Territory — ^Moving   Papers — ^To   be   Bead 
Together. 

1.  The  proeeedings  preseribed  hj  Chapter  112,  Laws  of  1911,  page 
205,  for  the  creation  of  a  new  county  are  an  entiretyj  hence  the 
board  of  county  commissioners,  intrusted  with  the  duty  of  passing 
upon  the  sufficiency  of  the  petition  required  to  be  filed  to  effect  the 
elimination  of  certain  territory  from  the  confines  of  a  proposed  new 
county,  must  read  it  in  connection  with  the  original  petition  looking 
to  the  creation  of  such  county;  and  if  thus,  by  any  fair  intendment, 
a  description  of  the  territory  sought  to  be  eliminated  may  be  arrived 
at,  it  is  the  duty  of  the  board  to  give  the  intention  of  the  petitioners 
full  force  and  effect. 

Same — ^Board  of  County  Commissioners — Presumptions. 

2.  A  board  of  county  commissioners,  in  passing  upon  the  sufficiency 
of  a  description  of  territory  sought  to  be  eliminated  from  a  proposed 
new  county,  under  the  provisions  of  Chapter  112,  Laws  of  1911,  is 
presumed  to  understand  the  method  pursued  by  the  government  in 
its  surveys  of  public  land,  and  is  chargeable  with  Imowledge  of  the 
territory  included  within  its  own  county  as  well  as  its  boundaries. 

Baoie— Judicial  Notice — County  Boundaries. 

3.  Courts  will  take  judicial  notice  of  the  boundaries  of  a  county. 

BKLm^~-Mandamu9 — ^Demurrer — Motion  to  Quash — Affidavit  Taken  as  Tru«. 

4.  As  against  a  general  demurrer  and  motion  to  quash,  the  facts 
alleged  in  the  affi&vit  for  a  writ  of  mandate  will,  for  the  purposes 
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of  an  appeal  tnm  an  orAor  dinmlariiig  tbe  pioeeedingB,  be  taken  aa 
tme. 


Same— Petitioii  for  Elimination  of  Territorj — i 

5.  A  leeital  in  the  aiBdaTit  ferifjing  a  petition  asking  for  the 
elimination  of  eertein  territory  from  the  area  inelnded  within  the 
Jbonndariee  of  a  proposed  new  eoontj,  that  fiftj  per  eent  of  the 
qoalified  electors  of  the  territory  sought  to  be  withdrawn  had  signed 
each  petition,  was  a  soffieient  prima  facie  showing  of  that  fact. 

Same — ^Petition  for  Elimination  of  Territory — Contents. 

6.  The  petition  reqmred  by  Chapter  112,  Laws  of  1911,  to  be  filed 
to  efFect  an  elimination  of  certain  territory  from  the  area  included 
within  the  boundaries  of  a  proposed  new  county,  must  contain  a 
description  of  the  territory  sought  to  be  eliminated,  and  a  prayer 
for  the  relief  demanded;  the  other  facts,  i,  e.,  (a)  that  the  territory 
asked  to  be  withdrawn  lies  within  and  contiguous  to  the  boundary 
lines  of  the  new  as  well  as  the  old  county,  (b)  that  the  i>etition  is 
signed  by  at  least  fifty  per  cent  of  the  qualified  electors  of  such 
territoi7,  and  (c)  that  it  lies  entirely  within  the  old  county,  may 
be  made  to  appear  by  evidence  upon  the  hearing^  without  being 
specially  alleged. 

Same — Ifandamtu — -What  not  Defense. 

7.  The  performance  of  a  duty  resulting  from  an  oiBce  and  specially 
enjoined  by  law  may  be  compelled  by  mandamus,  even  though  the 
time  within  which  it  should  have  been  performed  has  elapsed. 

Same. 

8.  That  the  defendant  board  of  county  commissioners,  m  erroneously 
rejecting  a  petition  seeking  the  elimination  of  certain  territory  from  the 
area  of  a  proposed  new  county  as  insufficient,  acted  in  a  ^iMwi- judicial 
capacity,  is  not  any  defense  to  the  issuance  of  mandamus.  The  writ 
lies  to  correct  a  refusal  to  proceed  in  the  hearing  of  a  matter,  based 
upon  the  erroneous  determination  of  a  preliminary  objection. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge, 

Mandamus  by  the  state,  on  the  relation  of  John  A.  Arthurs, 
against  the  board  of  county  commissioners  of  Chouteau  county 
and  the  members  thereof.  Gteneral  demurrer  to  alternative  writ 
sustained,  and  proceeding  dismissed,  and  relator  appeals.  Be- 
versed. 

Messrs.  Walsh  dt  Nolan,  Mr.  F.  E.  Stranakan,  and  Mr.  H.  S. 
McGinley,  for  Appellant,  submitted  a  brief.  Messrs.  Walsh  and 
Stranahan  argued  the  cause  orally. 

The  respondent  board  refused  to  entertain  the  petition  or  con- 
sider it,  and  rejected  it  without  consideration,  claiming  that  it 
was,  insufiScient  in  material  parts,  and  that  by  reason  of  these 
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defects  it  was  without  jurisdiction  or  authority  to  act.  This 
allegation  means  that  the  board  said  that  they  have  no  jurisdic- 
diction  in  this  matter,  and  as  the  petition  is  fatally  defective,  so 
fatally  defective  as  to  confer  no  jurisdiction  upon  them,  it  is  con- 
tended that  by  this  action  the  board  considered  the  petition 
and  acted  judicially.  It  ezeidsed  discretionary  power  which 
cannot  be  reviewed  by  mandamuis.  This  position  is  untenable 
and  made  so  by  the  decisions  of  this  court.  In  the  case  of 
State  ex  rel  Mathews  v.  Eddy,  10  Mont.  311,  25  Pac.  1032,  the 
court  said:  *'The  writ  of  tnandamus  lies,  as  held  in  Ex  parte 
Parker,  120  U.  S.  737,  7  Sup.  Ct.  767,  30  L.  Ed.  818,  where 
an  inferior  court  refuses  to  take  jurisdiction  when  by  law  it 
ought  to  do  so,  or  where,  having  obtained  jurisdiction,  it  refused 
to  proceed  in  its  exercise."  (See,  also,  Raleigh  v.  District  Court, 
24  Mont.  306,  81  Am.  St  Bep.  431,  61  Pac.  991 ;  State  v.  Loud, 
24  Mont  428,  62  Pac.  497 ;  State  ex  rel.  String  fellow  v.  Board, 
42  Mont.  62,  111  Pac.  144.)  It  is  claimed,  however,  that  this 
latter  oase  can  be  easily  distinguished  from  the  one  under  con- 
sideration; that  in  that  case  the  commissioners  determined 
that  the  petition  was  sufficient,  and  this  being  so  it  was  incum- 
bent upon  them  to  give  it  its  full  legal  effect,  but  that  in  the 
case  now  before  us  the  board  considered  the  petition  and  found 
it  insufficient,  and  in  so  doing  they  exercised  a  discretion  which 
cannot  be  reviewed  by  mandamus.  The  distinction  is  without 
difference  and  without  merit  In  the  one  case  they  entertain 
jurisdiction,  and  find  that  a  sufficient  number  of  signers  did 
not  affix  their  names.  They  found  against  the  requirements 
of  the  law.  In  this  case  they  found  that  the  petition  was  insuffi- 
cient, and,  therefore,  refused  to  consider  it  If  legal,  the  pe- 
tition was  sufficient,  so  that  it  became  their  duty  to  consider  it. 
We  fail  to  see  in  principle  any  difference  in  the  two  cases. 
In  the  case  before  us,  the  board  refused  to  go  into  the  merits 
of  the  x)etition — ^an  erroneous  construction  of  a  question  of  law. 
It  erroneously  decided,  as  we  contend,  a  question  of  law — the 
insufficiency  of  the  petition  to  confer  jurisdiction — and  upon 
such  erroneous  construction  refused  to  go  into  the  merits  of  the 
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case,  and,  as  was  said  in  the  Raleigh  Case,  supra,  **mandamu$ 
will  lie  to  compel  it  under  these  circumstances  to  proceed." 

It  is  claimed  that  the  board  is  not  in  a  position  to  perform 
the  acts  sought,  by  reason  of  the  expiration  of  time  for  the 
hearing,  as  prescribed  by  law.  It  is  contended  that,  having 
adjourned  sii%e  die,  the  board  cannot  reconvene,  and,  as  the  stat- 
ute prescribes  the  time  when  the  petition  should  be  considered, 
and  that  time  having  elapsed,  it  is  without  authority  now  to  act 
in  the  premises.  The  right  to  reconvene  a  board  after  having 
adjourned  sine  die  is  not  a  debatable  question.  (See  State  v. 
Canvassers  Choteau  Co.,  13  Mont.  23,  31  Pac.  879.)  It  is  no  ob- 
jection to  the  issuance  of  the  writ  that  the  time  for  the  perform- 
ance of  the  duty  has  passed,  as  it  is  only  in  case  of  default  in 
performance  at  this  time  that  the  writ  can  issue.  (McConihe 
V.  State,  17  Pla.  238 ;  People  v.  Fairbury,  51  111.  149 ;  State  v. 
Franklin  Co.,  35  Ohio  St.  458.) 

We  contend  that  the  respondent  board  is  estopped  from  claim- 
ing that  it  is  too  late  to  remedy  its  own  mistake.  It  cannot 
be  heard  in  this  proceeding  to  take  advantage  of  its  own  wrong. 
The  difficulty  which  it  now  suggests  is  the  result  of  its  own 
dereliction,  and  it  will  not  be  allowed  now  to  say  that  because 
of  having  adjourned  without  acting  mid  within  the  time  pro- 
vided for,  it  cannot  now  be  compelled  to  do  what  the  law  said 
it  should  do  before  adjourning.  {First  Nat.  Bank  v.  Arthur, 
12  Colo.  App.  90,  54  Pac.  1107;  TazeweU  v.  Herman,  108  Va. 
416,  60  S.  E.  767,  61  S.  B.  752.) 

Having  in  mind  the  fact  that  the  statute  requires  no  partic- 
ular form  of  petition  and  does  not  prescribe  what  such  petition 
shall  contain,  we  submit  that  the  recitals  and  statements  in  the 
petition  and  affidavit  accompanying  it  are  sufficiently  specific  so 
as  to  advise  the  board  as  to  what  is  sought.  It  is  a  rule  of  law  that 
jurisdictional  facts  only  should  be  stated.  Such  other  facts  as 
must  exist  in  order  to  authorize  action  through  their  existence  may 
be  shown  by  outside  evidence.  (Jolly  v.  Foltz,  34  Cal.  321 ;  Van 
Dusen  v.  Sweet,  51  N.  Y.  378;  Black  on  Judgments,  sec.  282; 
Thompson  v.  Trowe,  82  Minn.  471,  85  N.  W.  169.)    As  in  effect 
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sustaining  our  contention  as  to  the  sufficiency  of  the  petition  in  the 
present  case,  we  refer  to  the  following  cases :  McKinney  v.  Board 
of  Commrs.,  26  Fla.  267,  4  South.  855 ;  Foss  v.  Commissioners  of 
Rousseau  Co,,  93  Minn.  238,  101  N.  W,  71 ;  Hall  v.  McDonald, 
171  Ind.  9,  85  N.  E.  709. 

Mr.  Albert  /.  Oalen,  Attorney  General,  Mr,  W.  8.  Towner, 
Assistant  Attorney  General,  and  Mr.  0.  W.  McConnell,  for 
Respondents,  submitted  a  brief.  Messrs.  Towner  and  McCon- 
nell argued  the  cause  orally. 

Mandamus  does  not  lie  to  compel  the  board  to  consider  a  peti- 
tion which  the  law  says  cannot  be  considered  after  the  expira- 
tion of  a  specified  time.  Where  the  performance  of  an  act  is 
impossible,  or  where,  if  granted,  it  would  be  useless  and  un- 
availing, mandamus  will  not  run.  (Spelling  on  Injunction,  sec. 
1377,  and  cases  cited.)  It  is  not  now  within  the  power  of 
the  board  of  county  commissioners  to  do  the  act  sought  to  be 
performed  by  the  writ  of  mandate,  and  "the  writ  will  be  re- 
fused where  it  is  not  within  the  power  of  the  defendant  to  do 
the  act  sought  to  be  coerced.'*  (Spelling  on  Injunction,  sec. 
1439;  Commissioners  of  Duval  County  v.  City  of  Jacksonville, 
36  Pla.  196, 18  South.  339,  29  L.  R.  A.  416 ;  Stacy  v.  Hammond, 
96  Qa.  125,  23  S.  B.  77.)  The  respondents  must  have  the  right 
and  the  power  by  law  to  do  the  acts  which  the  relator  seeks  to 
have  done.  If  they  have  not  such  right  or  power  by  law,  man- 
damus will  not  issue  to  compel  them  to  do  such  acts.  {People 
v.  Commissioners  of  Cook  County,  176  111.  576,  52  N.  B.  336.) 
There  are  many  instances  in  which  the  time  for  the  doing  of  a 
particular  act  is  fixed  and  limited,  and  after  the  expiration  of  that 
time  the  officer  has  no  further  power  under  the  law  to  do  the 
act,  and  in  such  instances  a  writ  of  mandate  will  not  lie  to  com- 
pel the  performance  of  such  act.  (See  Lurtz  v.  Hardcastle, 
1  Marv.  (Del.)  450,  41  Atl.  194;  Stacy  v.  Hammed,  96  Qa. 
125,  23  a  B.  77;  State  v.  Archibald,  43  Minn.  328,  45  N.  W. 
606.) 
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Th6  act  sought  to  be  coerced  by  the  writ  of  mandate  in  this 
case  13  a  judicial  one,  and  mandamus  will  not  lie  to  control  the 
discretion  of  the  board  of  county  commisBioners.  {Hetzel  y. 
Board  of  Co.  Commrs,,  8  Nev.  359.)  Even  though  the  petition 
was  sufficient,  the  board  has  passed  upon  and  has  held  it  insuffi- 
cient, and  the  writ  of  mandamus  is  not  the  proper  remedy  to 
correct  the  ruling  or  holding.  (Merrill  on  Mandamus,  sec.  42 ; 
Ex  parte  Burtis,  103  U.  S.  238,  26  L.  Ed.  392.)  It  is  immaterial 
whether,  in  passing  upon  the  petition  for  the  withdrawal  of  terri- 
tory, they  decided  the  matter  correctly  or  incorrectly.  They 
may  have  decided  the  question  wrongly  and  still  their  decision 
cannot  be  corrected  by  the  writ  of  mandate,  for,  '' although 
the  court  may  have  erred,  yet  it  regularly  pursued  its  authority. 
The  right  to  hear  and  determine  necessarily  carries  with  it  the 
power  to  decide  wrong  as  well  as  right.'*  (State  ex  rel.  Baker 
V.  District  Court,  24  Mont.  239,  61  Pac.  309.)  The  board,  in 
considering  the  petition,  found  that  it  was  insufficient,  and, 
not  being  sufficient  to  confer  jurisdiction  upon  the  board,  they 
took  no  further  action  upon  it.  They  exercised  their  discretion 
and  investigated  and  found  the  petition  insufficient.  **  Manda- 
mus will  not  lie  to  review  or  control  this  discretion  and  deci- 
sion." (State  V.  Bickards,  16  Mont.  145,  50  Am.  St.  Eep.  476, 
40  Pac.  210,  28  L.  B.  A,  298 ;  State  v.  Smith,  23  Mont.  44,  57 
Pac.  449.)  ^* Mandamus  will  not  lie  to  compel  a  person  to  undo 
an  act  which  the  law  has  compelled  him  to  do  and  he  has  done." 
(Maxwell  v.  Burton,  2  Utah,  595.)  *'A  writ  of  mandate  will 
not  issue  to  compel  an  inferior  tribunal  to  reverse  its  decision 
when  it  has  acted  in  a  judicial  capacity  on  a  question  properly 
brought  before  it."  (Chase  v.  Blackstone  Canal  Co.,  27  Mass. 
244.)  *^Mandam%is  does  not  lie  to  compel  officers  exercising 
judicial  functions  to  set  aside  or  vacate  a  decision."  (State 
V.  Churchill,  37  Neb.  702,  56  N.  W.  484.)  ''Where  the  inferior 
tribunal  has  refused  to  proceed  because  of  the  want  of  jurisdic- 
tion, mandamus  will  not  lie."  (High  on  Extraordinary  Legal 
Remedies,  sec.  252.^ 
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It  is  apparent  that  the  petition  for  removal  is  wholly  insufll- 
eient.  The  description  of  the  territory  sought  to  be  withdrawn 
is  indefinite.  It  does  not  mention  the  meridian  or  the  county,  or 
the  state  in  which  the  land  sought  to  be  withdrawn  is  located.  It 
fails  to  state  that  the  territory  is  wholly  within  any  county,  or 
that  it  is  contiguous  to  the  proposed  Hill  county,  or  lies  wholly 
within  the  old  county.  The  description  includes  territory  in 
other  counties.  If  a  deed  were  given  of  property  described 
as  this  territory  is  described,  it  would  be  too  uncertain  and 
indefinite  and  would  be  void.  A  deed  is  void  for  uncertainty 
where  the  description  of  the  property  conveyed  gives  the  num- 
ber of  subdivisions  of  the  sections,  but  fails  to  name  township, 
range  or  county.     {Fuller  v.  Fellows,  30  Ark.  657.) 

The  proceedings  under  this  Act  are  exclusive  in  character, 
and  the  commissioners  can  exercise  no  powers  other  than  those 
conferred  thereby.  While  it  is  true  that  statutes  regulating 
proceedings  for  the  organization  and  alteration  of  counties 
should  be  liberally  construed  to  give  effect  to  the  legislative 
intent,  still  where  that  intent  is  apparent,  the  statutory  require- 
ments must  be  strictly  complied  with.  Proceedings  of  this  na- 
ture being  strictly  statutory,  it  is  elementary  that  before  the 
commissioners  have  any  jurisdiction  to  act,  a  petition  comply- 
ing strictly  with  the  statutory  provisions  and  requirements 
must  be  presented.  {La  Londe  v.  Board,  80  Wis.  380,  49  N.  W. 
960;  Bickey  v.  WUliams,  8  Wash.  479,  36  Pac.  480.) 

ME.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  June  19,  1911,  there  was  presented  to  the  board  of  county 
commissioners  of  Chouteau  county  a  petition  for  the  creation 
of  a  new  county,  to  be  known  as  HiU  county,  from  a  portion  of 
Chouteau  county.  So  far  as  disclosed  by  this  record,  that  peti- 
tion was  in  due  form,  and  met  the  requirements  of  Chapter  112, 
Laws  of  1911.  The  board  thereupon  by  order  designated  July 
17  as  the  time  for  hearing  the  petition  and  any  objections 
thereto.    Prior  to  the  last-named  date,  there  was  filed  with  the 
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board  a  counter-petition,  asking  that  certain  territory  included 
within  the  boundaries  of  the  proposed  county  of  Hill  be  allowed 
to  remain  in  Chouteau  county.  Omitting  the  formal  portions, 
that  counter-petition  reads: 

**We,  the  undersigned,  voters  of  •  •  •  in  Chouteau 
county,  Montana,  do  respectfully  petition  that  Townships  29 
to  37  North,  inclusive,  and  Ranges  1  to  10  East,  inclusive,  be 
allowed  to  remain  in  Chouteau  county,  as  is'  provided  for  in 
Substitute  for  Senate  Bill  No.  35, 1911  Session  Laws.'' 

This  counter-petition  was  signed  by  a  large  number  of  people, 
and  following  the  signature  was  this  form  of  verification: 

*  *  State  of  Montana,        | 

>8S. 

**  County  of  Chouteau,  j 

*'John  McDowall,  John  Laird  and  John  A.  Arthurs,  being 
first  duly  sworn,  upon  oath,  each  for  himself,  deposes  and  says : 
That  he  is  a  qualified  elector  and  taxpayer  within  the  county 
of  Chouteau  within  the  section  of  said  county  comprised  within 
Townships  29  to  37  North,  inclusive,  and  Ranges  1  to  10  East, 
inclusive ;  that  they  have  each  read  the  foregoing  petitions  ask- 
ing that  Townships  29  to  37  North,  inclusive,  and  Ranges  1  to  10 
East,  inclusive,  be  allowed  to  remain  in  Chouteau  county,  and 
that  they  have  examined  the  signatures  thereto  afiSxed,  and  that 
they  each  do  believe  that  it  is  signed  by  at  least  one-half  of  the 
electors  within  the  said  territory  comprised  within  Townships 
29  to  37  North,  inclusive,  and  Ranges  1  to  10  East,  inclusive,  in 
said  county  of  Chouteau,  and  that  the  signatures  thereto  a£Sxed 
are  genuine,  and  that  each  of  such  persons  so  signing  was  a 
qualified  elector  of  the  county  of  Chouteau  at  the  time  of  the 
signing  thereof." 

** Subscribed  and  sworn  to,**  etc. 

On  July  24,  the  board  rejected  this  counter-petition,  approved 
the  petition  for  the  creation  of  Hill  county,  ordered  an  election 
for  November  20,  and  on  July  31  adjourned.  This  proceeding 
was  then  instituted  by  John  A.  Arthurs,  a  resident  taxpayer  of 
the  territory  described  in  the  counter-petition,  and  a  party 
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beneficially  interested,  for  a  writ  of  mandate.  The  affidavit  for 
the  writ  sets  forth  the  history  above,  and  alleges  that  the  counter- 
petition  was  signed  by  more  than  fifty  per  cent  of  the  qualified 
electors  residing  within  the  territory  describe<l  in  the  counter- 
petition;  that  the  territory  sought  to  be  retained  in  Chouteau 
county  lies  contiguous  to  the  boundary  line  of  the  proposed 
Hill  county  and  the  boundary  line  of  Chouteau  county,  and  is 
entirely  within  the  old  county  of  Chouteau.  It  is  then  alleged 
that  the  commissioners  rejected  the  counter-petition  without 
considering  the  same,  claiming  that  it  was  ''insufficient  in  ma- 
terial particulars  and  by  reason  of  defects  [therein]  •  •  • 
the  said  board  was  without  jurisdiction  to  consider  same." 
An  alternative  writ  was  issued,  and  upon  the  return  the  board 
interposed  a  general  demurrer  to  the  affidavit  and  a  motion  to 
quash  the  writ.  The  demurrer  and  motion  were  sustained,  and 
a  judgment  entered,  quashing  the  alternative  writ  and  dis- 
missing the  proceedings.  From  that  judgment,  this  appeal  is 
prosecuted.  For  want  of  a  better  name,  and  to  distinguish  the 
petition  to  withdraw  territory  from  the  petition  for  the  creation 
of  the  new  county,  we  have  designated  the  withdrawal  petition 
as  a  counter-petition. 

The  proceedings  for  the  creation  of  a  new  county  under 
Chapter  112,  above,  are  initiated  by  filing  with  the  board  of 
county  commissioners  a  petition,  describing  the  territory  sought 
to  be  included  in  the  new  county.  Notice  is  then  given  that 
such  petition  has  been  filed,  and  a  time  is  designated  for  a  hear- 
ing, which  time  must  not  be  more  than  thirty  days  from  the 
date  when  such  petition  was  filed.  The  Act  further  provides: 
"At  the  time  fixed  for  said  hearing  the  board  of  commissioners 
shall  proceed  to  hear  the  petitioners  and  any  opponents  and 
may  adjourn  such  hearing  from  time  to  time,  not  exceeding 
fourteen  days  in  all."  And  again:  ''On  the  final  hearing  said 
board  of  county  commissioners  must,  upon  petition  of  not  less 
than  fifty  per  cent  of  the  qualified  electors  of  any  territory 
lying  within  said  proposed  new  county  and  contiguous  to  the 
boundary  line  of  the  said  proposed  new  county  and  of  the  old 
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county  from  which  such  territory  is  proposed  to  be  taken,  and 
lying  entirely  within  a  single  old  county,  and  described  in  said 
petition,  asking  that  said  territory  be  not  included  within  the 
proposed  new  county,  make  such  changes  in  the  proposed  bound- 
aries as  will  exclude  such  territory  from  such  new  county,  and 
shall  establish  and  define  such  boundaries." 

If  this  counter-petition  meets  the  requirements  of  the  statute, 
the  board  does  not  have  any  discretionary  power,  but  must 
exclude  the  territory  so  sought  to  be  withdrawn,  and  reform 
the  lines  of  the  proposed  new  county  accordingly.  So  that  the 
only  question,  apparently,  which  can  arise  before  the  board  upon 
the  counter-petition  is :  Does  it  in  fact  meet  the  requirements  of 
the  statute? 

1.  It  is  insisted  that  the  counter-petition  presented  to  the  com- 
missioners in  this  instance  was  and  is  insufS^cient,  in  that:  ''It 
does  not  mention  the  meridian  or  the  county,  or  the  state  in 
which  the  land  sought  to  be  withdrawn  is  located.  It  fails  to 
state  that  the  territory  is  wholly  within  any  county,  or  that 
it  is  contiguous  to  the  proposed  Hill  county,  or  lies  wholly  within 
the  old  county. ' ' 

The  presentation  of  a  counter-petition  under  this  Act  pre- 
supposes that  an  original  petition  has  been  filed  for  the  creation 
of  a  new  county,  in  which  original  petition  the  territory  to  be 
included  in  the  new  county  is  described ;  and  such  original  pe- 
tition had  been  filed  with  and  was  before  the  board  at  the  time 
this  counter-petition  was  presented.  The  proceeding  for  the 
[1]  creation  of  a  new  county  is  an  entirety,  and  includes  all 
steps  taken  from  the  time  the  original  petition  is  filed,  until  a 
copy  of  the  resolution  declaring  the  result  of  the  election  is 
presented  to  the  secretary  of  state.  Chapter  112,  above,  has 
one  main  purpose  running  through  it,  viz,,  to  permit  the  people 
directly  interested  to  determine  for  themselves  whether  a  new 
county  shall  be  created,  and  what  territory  shall  be  included 
within  the  new  county,  if  it  is  created,  and  the  statute  should 
be  given  a  liberal  construction,  to  the  end  that  the  will  of  the 
people  affected  may  be  carried  out    The  board  of  county  com- 
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missioners  is  not  a  court.  It  is  distinctly  the  people's  forum, 
where  the  layman  can  be  heard  without  the  interposition  of  an 
attorney  to  represent  him.  The  rigid  rules  of  a  court  of  record 
have  no  place  in  the  proceedings  of  such  board.  When  this 
counter-petition  was  presented  to  the  board,  which  had  before 
it  the  original  petition,  describing  the  boundaries  of  the  pro- 
posed new  county  of  Hill,  it  was  the  duty  of  the  board  to  read 
the  counter-petition  in  connection  with  the  original  petition, 
and  determine,  if  it  could,  the  wishes  of  the  electors  who  sought 
to  have  eliminated  certain  territory  which  had  been  included 
within  the  new  county,  as  described  in  the  petition  for  its  crea- 
tion ;  and,  if  by  any  fair  intendment  the  intention  of  tiie  signers 
of  the  counter-petition  could  be  determined,  it  was  the  duty  of 
the  board  to  give  such  intention  f uU  force  and  effect ;  otherwise 
the  yery  purpose  of  the  statute  would  be  defeated* 

It  is  not  the  province  of  the  board  to  ask  whether  the  counter- 
petition  is  drawn  with  all  the  technical  niceties  which  might 
be  ezi>ected  from  one  learned  in  the  law  and  accustomed  to 
drafting  legal  documents;  but  rather  it  should  ask  whether  it 
is  possible  for  the  board  to  take  the  counter-petition,  in  con- 
nection with  the  other  papers  and  proceedings  in  the  matter, 
and  determine  the  will  of  those  who  signed  it.  It  will  be  pre- 
sumed that  the  members  of  the  board  understand  the  method 
[2]  pursued  by  the  government  in  its  surveys  of  public  land. 
The  board  is  chargeable  with  knowledge  of  the  territory  in- 
cluded within  Chouteau  county  as  now  constituted.  This  court 
[3]  takes  judicial  notice  of  the  fact  that  the  Montana  principal 
meridian  forms  the  western  boundary  line  of  Chouteau  county, 
and  that  the  north  line  of  Township  37  North  is  the  international 
boundary  line,  and  the  north  line  of  Chouteau  county ;  and  the 
board  will  be  held  to  know  these  facts  also.  {Hoyt  v.  Btissell, 
117  U.  S.  401,  6  Sup.  Ct.  881,  29  L.  Ed.  914,  reversing  Bussell 
V.  Hoyt,  4  Mont.  412,  2  Pac.  25.) 

Each  of  the  persons  making  the  verification  to  this  counter- 
petition  swears  that  he  is  an  elector  and  taxpayer  within  Chou- 
teau county,  and  within  the  section  of  said  county  comprising 
Townships  29  to  37  North,  inclusive,  and  Banges  1  to  10  East, 
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inclusive.  By  any  fair  intendment,  it  must  be  held  that  the 
counter-petition  describes  the  territory  sought  to  he  withdrawn, 
aa  lying  entirely  within  Chooteau  county,  not  by  direct  allega- 
tion, it  is  true.  It  prays  that  Townships  29  to  37  Nortii,  in- 
clusive, and  Ranges  1  to  10  East,  inclusive,  be  allowed  to  remain 
in  Chouteau  county.  If  that  territory  is  not  already  wholly 
within  Chouteau  county,  it  cannot  remain  in  that  county.  There 
cannot  be  a  doubt  that  the  territory  sought  to  be  withdrawn 
from  the  proposed  new  county  is  shown  to  be  entirely  within 
Chouteau  county,  and  therefore  within  the  state  of  Montana. 
The  only  territory  within  the  entire  state  of  Montana  which 
falls  within  the  description  given  in  the  counter-petition  is  com- 
prised within  the  quadrangle  bounded  by  the  Montana  principal 
meridian  on  the  west,  the  international  boundary  line  on  the 
north,  the  east  line  of  Range  10  East  on  the  east,  and  the 
south  line  of  Township  29  North  on  the  south — the  lines  con- 
necting  points  A,  B,  C,  and  D  on  the  subjoined  map. 
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It  cannot  be  insisted  that  the  description  in  the  counter-peti- 
tion shall  be  more  definite  and  certain  than  is  required  in  deeds, 
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mortgages^  wills,  and  like  instruments  which  actually  convey 
property  rights.  In  McDonald  v.  Payne,  114  Ind.  359,  16  N. 
E.  795,  the  general  rule  applicable  to  the  description  in  deeds 
is  stated  as  follows:  ''A  deed  will  not  be  declared  void  as  long 
as  it  is  possible,  by  any  reasonable  rules  of  construction,  to 
ascertain  from  the  description  found  therein  what  property  it 
was  intended  to  convey";  and,  speaking  to  the  same  subject, 
the  same  court,  in  Cdlion  v.  Lewis,  119  Ind.  181,  21  N.  E.  475, 
said:  "The  inquiry  in  such  a  case  is.  Could  a  surveyor  take  the 
deed  and  ascertain  from  an  inspection  of  it  where  the  land  was 
located?"  The  deed  in  question  in  the  last  case  above  con^ 
tained  this  description:  *'The  following  described  tract  or  tracts 
of  land  lying  and  being  on  the  waters  of  Crowder  creek  in  the 
tenth  civil  district  of  Lawrence  county  in  range  5,  section  1." 
It  will  be  observed  that  neither  the  state  nor  meridian  is  men- 
tioned; but  the  deed  was  acknowledged  in  Lawrence  county, 
Tennessee,  and  plaintiffs  alleged  that  it  was  situated  in  that  state, 
and  the  court  held  that  they  were  entitled  to  make  proof  of  that 
fact,  and  further  said:  ''The  true  rule  upon  the  subject  is  that, 
where  the  description  in  a  deed  or  mortgage  is  so  uncertain  as 
to  afford  no  reliable  clue  to  a  more  correct  and  definite  de- 
scription, as  in  case  there  is  nothing  in  the  instrument  to 
indicate  the  state,  county,  or  locality  in  which  the  land  is 
situate,  it  will  be  held  void;  but  if,  taking  all  the  facts  which 
appear  upon  the  face  of  the  instrument,  and  the  legal  presump- 
tions which  naturally  flow  from  those  facts,  a  true  description 
may  be  supplied  by  aid  of  proper  averments  and  proof,  the 
instrument  will  be  held  suf&cient.  {Dutch  v.  Boyd,  81  Ind.  146 ; 
Nokmd  V.  State,  115  Ind.  529,  18  N.  B.  26.)  That  part  of  a 
deed  or  contract  which  relates  to  the  description  of  the  prem- 
ises should  be  liberally  construed,  so  as  to  make  the  instrument 
available.  (Hannon  v.  HUliard,  101  Ind.  310.)  And  a  court 
will  only  declare  a  deed  void  for  uncertainty  when,  after  re- 
sorting to  oral  proof,  it  still  remains  mere  matter  of  conjecture 
what  was  intended  by  the  instrument.  {Roehl  v,  Haurinesser, 
114  Ind.  311, 15  N.  E.  345,  and  cases  cited.) " 
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In  Garden  City  Sand  Co.  v.  MUler,  157  lU.  225,  41  N.  B.  753, 
the  court  had  under  consideration  a  deed  by  Jos.  Y.  Brown  of 
Chippewa  county,  Michigan,  to  Qeo.  and  Theo.  Wendell  of 
Mackinac  county,  Michigan,  conveying  ''fractional  section  No. 
17,  Township  39  N.,  Range  11  West,  containing  80.50  acres.*' 
The  deed  did  not  mention  the  county  or  state  in  which  the  land 
was  situated,  or  the  meridian  from  which  it  was  surveyed,  but 
it  was  acknowledged  in  Chippewa  county,  Michigan,  and  the 
court  held  that  it  was  competent  for  the  plaintiff  to  show  by 
his  evidence  that  the  land  was  in  fact  in  Chippewa  county, 
Michigan,  and  said:  "The  evidence  in  the  record  shows  that  the 
ancestor  of  these  minors  was  in  control  of  these  lands  prior  to 
his  death,  and  the  guardian  had  been  in  control  since.  These 
facts,  all  considered,  are  sufficient  to  apply  the  deed  of  Brown 
to  the  Wendells  (and  under  which  possession  was  taken)  to 
the  land  described  in  the  patent  and  in  the  guardian's  deed 
tendered  appellant.  Any  fact  or  circumstance  by  which  the 
mind  is  convinced  as  to  what  tract  was  intended  to  be  conveyed 
will  be  resorted  to,  instead  of  treating  the  description  as  a  pat- 
ent ambiguity.  (Pursley  v.  Hayes,  22  Iowa,  11  [92  Am.  Dec. 
350] ;  Mecklem  v.  Blake,  19  Wis.  419 ;  Russell  v.  Sweezey,  22 
Mich.  235 ;  Billings  v.  Kankakee  Coal  Co,,  67  111.  489 ;  Atwater 
V.  Schenck,  9  Wis.  151;  Clark  v.  Powers,  45  111.  283.)  It  was 
not  error  to  admit  in  evidence  the  deed  from  Brown  to  George 
W.  Wendell  and  Theodore  Wendell  as  prima  facie  conveying  the 
lands  in  controversy." 

In  Bryan  v.  Scholl,  109  Ind.  367,  10  N.  E.  107,  there  was 
considered  a  decree  of  foreclosure,  which  ordered  the  sale  of 
certain  land  in  Township  21  North,  Bange  1  West,  but  omitted 
to  state  that  the  land  was  situated  in  Clinton  county,  Indiana. 
In  disposing  of  the  matter,  the  court  said:  "'The  foreclosure 
proceedings  were  commenced,  and  the  decree  rendered,  in  the 
Clinton  circuit  court.  No  .objection  was  made  to  the  jurisdiction 
of  the  court.  The  mortgage,  a  copy  of  which  was  made  part 
of  the  complaint  in  the  foreclosure  proceedings,  described  the 
land  as  being  in  Clinton  county.    The  decree  and  notice  de- 
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scribed  the  land  correctly,  except  that  they  did  not  recite  in 
terms  that  it  was  situate  in  Clinton  county,  in  the  state  of  In- 
diana. Both  the  decree  and  notice  did,  however,  contain  the 
recital  that  the  several  tracts  of  land  described  were  all  in 
*  Township  twenty-one  (21)  North,  of  Bange  one  (1)  West/ 
The  decree  on  its  face  directed  the  sheriff  of  Clinton  county  to 
sell  the  lands  therein  described  in  default  of  payment  of  the 
sum  of  money  found  due.  It  will  be  presumed,  therefore,  to 
say  the  very  least,  that  the  lands  were  in  the  state  of  Indiana, 
and,  if  in  Indiana,  since  Clinton  county  is  the  only  county  in 
the  state  which  contains  within  its  boundaries  a  township  and 
range  answering  the  description  above  set  out,  it  conclusively 
follows  from  such  description  that  the  land  was  in  Clinton 
county." 

In  Noland  v.  State,  115  Ind.  529,  18  N.  E.  26,  there  was  be- 
fore the  court  for  consideration  a  mortgage  which  did  not  state 
that  the  land  encumbered  was  in  any  county  or  state,  but  the 
court  held  that  it  was  not  void,  and  said:  ''It  was  delivered  to 
the  auditor  of  Montgomery  county  to  secure  a  loan  of  the  com- 
mon school  fund  of  the  state,  and  it  shows  upon  its  face  that  it 
was  signed  and  acknowledged  in  that  county  by  mortgagors 
residing  therein.  Taking  into  consideration  the  facts,  which  ap- 
pear upon  the  face  of  the  mortgage,  that  the  mortgage  was 
signed  and  acknowledged  in  Montgomery  county,  by  residents 
of  that  county,  and  that  the  law  required  the  auditor  to  take 
security  on  land  situate  in  that  county,  and  the  legal  presump- 
tions which  flow  from  those  facts  make  the  present  a  case  in 
which  a  true  description  may  be  supplied  by  the  aid  of  proper 
averments  in  the  complaint." 

In  Mee  v.  Benedict,  98  Mich.  260,  39  Am.  St.  Bep.  543,  57 
N.  W.  175,  22  L.  B.  A.  641,  there  was  before  the  court  an  in- 
strument in  writing  which  purported  to  convey  an  interest  in 
standing  timber,  but  which  omitted  the  name  of  the  state  in 
which  the  timber  was  situated ;  but  the  court  held  it  not  void, 
and  said:  ''Pease,  the  maker  of  the  instrument,  had  title  of  rec- 
ord to  these  lands.    Although  the  acknowledgment  was  taken 

44  Mont.— « 
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in  Chicago,  the  certificate  of  the  official  character  of  the  notary 
was  appended  and  the  paper  placed  on  record  in  Manistee 
county,  where  the  lands  are  situated.  This,  we  think,  sufficient 
evidence  to  identify  the  lands  sought  to  be  described." 

In  Devine  v.  Burleson,  35  Neb.  238,  52  N.  W.  1112,  there  was 
before  the  court  the  question  of  the  sufficiency  of  a  complaint 
which  described  the  land  involved  as  '  *  the  N.  W.  %,  section  20^ 
Township  29,  Range  14  West."  The  court  held  the  complaint 
sufficient,  and  said:  ''It  is  insisted  that  the  description  is  not 
sufficiently  definite,  as  neither  the  meridian,  county,  nor  state 
is  given.  The  objection  is  untenable.  The  description  is  not 
defective,  for  the  premiises  are  definitely  described.  There  is  no 
uncertainty  as  to  the  lands  intended.  True,  the  meridian  is 
omitted,  but  the  courts  of  this  state  will  take  judicial  notice  of 
the  mode  of  the  general  government  of  surveying  public  lands, 
and  that  there  is  but  one  meridian  line  in  this  state.  We  know 
that  there  is  but  one  tract  of  land  in  this  state  to  which  the  de- 
scription contained  in  the  complaint  is  applicable,  and  that  is 
situated  in  Holt  county.  The  premises  could  be  established  and 
identified  by  a  competent  surveyor  without  difficulty." 

In  Atwater  v.  Schenck,  9  Wis.  151,  the  court  considered  a  bond 
for  a  deed  which  described  the  land  as  the  *' southwest  of  the 
southwest  quarter  of  section  three.  Township  ten,  North  of 
Range  fourteen  East,  excepting  ten  acres  formerly  deeded  by 
John  Corwith  to  Wm.  H.  Dearborn,  out  of  the  southwest  corner,, 
containing  thirty  acres,  more  or  less. "  The  court  said :  **It  will 
be  seen  that  the  county  and  state  are  not  mentioned.  But  still 
the  courts  will  take  judicial  notice  of  the  government  surveys^ 
and  the  legal  subdivisions  of  the  public  lands;  and,  as  the  parties 
to  this  contract  all  reside  in  this  state,  will  presume  that  the 
land  referred  to  is  situated  in  this  state,  at  least  until  something- 
to  the  contrary  appears.  But,  moreover,  the  plaintiffs  in  error 
offered  to  identify  the  land  by  a  witness,  and  also  by  the  deed 
referred  to  in  the  bond.  This  was  competent  evidence,  and 
should  have  been  received." 
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In  KykeTidall  v.  Clinton,  3  Kan.  85,  the  court  had  before  it  a 
complaint  which  described  the  property  involved  as  follows: 
''The  hotel  commonly  called  the  Clinton  Honse,  in  Indianola, 
Shawnee  county,  together  with  all  the  rooms,  houses,  garden, 
lots,  etc.,  used  in  connection  with  the  same."  Speaking  of  this 
description  the  court  said:  "For  aught  that  we  know,  the  de- 
scription may  have  been  perfect  and  accurate.  Certain  prop- 
erty in  Indianola  would  be  as  likely  to  be  known  as  belonging 
to  the  Clinton  House,  as  the  house  itself  by  that  designation. 
Such  a  description  would  be  good  in  a  deed,  provided  the  prop- 
erty could  be  ascertained  that  was  conveyed,  and  whether  it 
could  be  so  ascertained  would  be  a  question  of  fact,  and  not  of 
law." 

In  Ladnier  v.  Ladnier,  75  Miss.  777,  23  South.  430,  the  deed 
in  question  omitted  the  county  and  state  in  which  the  land  was 
situated,  but  it  was  held  not  void  for  uncertainty,  and  this 
doctrine  is  announced  by  the  courts  generally.  (Butler  v.  Davis, 
5  Neb.  521 ;  Leuns  v.  Seibles,  66  Miss.  251,  7  Am.  St.  Rep.  649, 
3  South.  652;  Scheuer  &  Bro.  v.  Kelly,  121  Ala.  323,  26  South. 

4.) 
2.  It  is  insisted  that  the  counter-petition  does  not  disclose  the 

facts  which  it  is  necessary  for  the  subscribers  to  prove  in  order 
to  justify  the  board  in  withdrawing  the  lands  mentioned,  viz, : 
(a)  That  the*  territory  sought  to  be  withdrawn  is  within  and 
contiguous  to  the  boundary  line  of  the  new  county,  and  con- 
tiguous to  the  boundary  line  of  the  old  county;  (b)  that  it  is 
signed  by  at  least  fifty  per  cent  of  the  qualified  electors  of  the 
territory  sought  to  be  withdrawn;  and  (c)  that  the  territory 
sought  to  be  withdrawn  lies  entirely  within  Chouteau  county. 

(1)  It  does  not  appear  afi&rmatively  from  the  counter-petition 
that  this  territory  sought  to  be  withdrawn  lies  within  and  is 
contiguous  to  the  boundary  line  of  the  proposed  new  county, 
and  contiguous  to  the  boundary  line  of  the  old  county.  It  is 
alleg%i  in  the  affidavit  for  this  writ  that  such  are  the  facts, 
[4]  and  for  the  purpose  of  this  appeal  those  allegations  are  to 
be  taken  as  true  against  the  demurrer  and  motion  to  quash.    If 
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the  original  petition  for  the  creation  of  the  new  county  contains 
a  particular  description  of  the  boundaries  of  that  proposed 
county  as  required  by  law,  then  a  reference  to  that  petition 
would  disclose  at  once  these  facts,  which  are  taken  to  be  true. 

(2)  While  it  does  not  appear  from  the  face  of  the  counter- 
petition  that  it  is  signed  by  at  least  fifty  per  cent  of  the  qualified 
electors  of  the  territory  sought  to  be  withdrawn,  this  fact  is 
[5]  recited  in  the  affidavit  verifying  the  counter-petition,  And 
this  is  sufficient  prima  facie  showing  of  that  fact.  {State  ex 
rel.  Bogy  v.  Board  of  County  Commissioners,  43  Mont.  533,  117 
Pac.  1062.) 

(3)  As  intimated  above,  this  court  takes  judicial  notice  of 
the  fact  that  the  lands  described  in  the  counter-petition  lie  en- 
tirely within  Chouteau  county. 

But  is  it  necessary  that  the  counter-petition  recite  these  facts? 
The  statute  does  not  require  that  such  withdrawal  petition  as- 
sume any  particular  form,  and  neither  does  it  in  terms  demand 
that  it  contain  any  particular  matter,  save  the  prayer  for  the 
[6]  relief  sought.  It  is,  however,  clearly  implied  that  it  shall 
contain  a  description  of  the  territory  sought  to  be  withdrawn, 
but  beyond  this  it  does  not  go.  That  the  other  facts  may  be 
made  to  appear  by  evidence  is  clearly  indicated. 

Our  attention  has  not  been  directed  to  any  decided  case  upon 
the  particular  character  of  petition  here  involved,  but  analogous 
cases  may  be  found,  wherein  petitions  have  been  considered,  as, 
for  instance,  petitions  for  laying  out  roads,  removing  county 
seats,  calling  local  option  elections,  and  the  like,  and  there 
is  not  any  difference  in  principle  between  them  and  a  counter- 
petition  presented  under  this  statute  of  ours.  The  courts  are 
not  in  harmony  in  their  decisions  as  to  whether  such  petitiomi 
shall  recite  all  the  facts  necessary  to  be  proved,  but  the  decided 
weight  of  authority  is  to  the  effect  that  such  recitals  are  not 
necessary,  unless  required  by  the  statute  itself.  The  statute 
of  California,  relating  to  laying  out  public  highwa3r8,  provides 
that  ''any  ten  freeholders  who  will  be  accommodated  by  the 
proposed  road,  two  of  whom  must  be  residents  of  the  road  dis- 
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trict  wherein  any  part  of  the  proposed  road  is  situated  and  who 
are  taxable  therein  for  road  purposes,  may  petition  in  writing,'* 
etc.  (Sec.  2681,  California  Pol.  Code.)  Section  2682  provides: 
"The  petition  must  set  forth  the  general  route  of  the  road 
•  •  •  and  the  names  of  the  persons  over  whose  land  the  same 
is  to  run.  •  •  •  **  The  question  arose  as  to  whether,  in  ad- 
dition to  the  facts  required  to  be  stated  by  section  2682  the  pe- 
tition should  also  state  that  it  was  signed  by  ten  freeholders 
who  would  be  accommodated  by  the  proposed  road,  and  that 
two  of  the  signers  were  resident  taxpayers  of  the  district  wherein 
any  part  of  the  proposed  road  is  situated.  In  disposing  of 
the  question,  the  court,  in  Humboldt  County  v.  Dinsmore,  75 
Cal.  604,  17  Pac.  710,  said:  *'It  will  be  perceived  at  a  glance 
that  the  requirements  for  a  proper  petition  under  the  statute 
do  not  include  an  allegation  that  the  signing  petitioners  are 
ten  freeholders  of  the  road  district,  and  taxable  therein  for 
road  purposes,  wherein  the  proposed  road  is  to  be  constructed. 
This  was  something,  therefore,  which  the  board  had  the  ju- 
risdiction to  determine  as  a  fact  on  the  hearing  of  the  matter, 
from  the  evidence  before  them,  irrespective  of  the  question  as 
to  what  the  petition  may  have  averred.''  Under  similar  stat- 
utory provisions,  the  same  result  was  reached  in  Hall  v.  Mc- 
Donald, 171  Ind.  9,  85  N.  E.  707,  where  the  court  said: 
"In  proceedings  to  establish  or  vacate  highways  in  this  state, 
the  statutes  have  uniformly  required  that  the  petition  should 
be  signed  by  'twelve  freeholders  of  the  county,  six  of  whom  shall 
reside  in  the  immediate  neighborhood  of  the  highway  proposed 
to  be  located,'  and  it  has  been  held  that  it  was  not  necessary 
to  the  sufficiency  of  the  petition  that  said  facts  be  alleged 
herein."  And  to  the  same  effect  are  Willis  v.  Sproule,  13  Kan. 
257;  Bewley  v.  Oraves,  17  Or.  274,  20  Pac.  322;  Snoddy  v. 
County  of  Pettis,  45  Mo.  361 ;  Keyes  v.  Tait,  19  Iowa,  123 ;  Com^ 
missioners  v.  EUwood,  193  111.  304,  61  N.  £.  1033.  The  same 
rule  is  applied  to  petitions  for  the  relocation  of  county  seats 
(Mode  V.  Baisley,  143  Ind.  306,  42  N.  E.  727) ;  to  petitions  for 
local  option  elections  {SteeU  v.  Stoite,  19  Tex.  App.  425 ;  State 
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T.  Smith,  38  Mo.  App.  618) ;  and  to  petitions  for  the  issue  of 
bonds  {Cleveland  v.  City  Council  of  Spartanburg,  54  S.  G.  83, 
31  S.  E.  871). 

Since  this  counter-petition  recites  all  the  facts  which  the  stat- 
ute requires  it  to  recite,  we  think  it  is  sufficient,  and  that  the 
additional  facts  may  be  shown  upon  the  hearing  without  being 
specially  alleged. 

3.  It  is  next  urged  that  mandamus  is  not  an  appropriate 
remedy:  (A)  Because  the  time  within  which  the  board  could 
consider  such  counter-petition  has  expired.  (B)  Because  the 
act  of  the  board  in  rejecting  the  counter-petition  as  insufficient 
was  judicial  or  giM»^ judicial  in  its  nature. 

(A)  Chapter  112,  above,  apparently  contemplates  that  the 
board  shall  determine  all  matters  up  to  and  including  the  order 
for  the  election  within  forty-four  days  from  the  date  upon  which 
the  original  petition  was  filed.  Since  we  have  determined  that 
the  counter-petition  is  sufficient,  it  was  and  now  is  the  duty  of 
the  commissioners  to  hear  evidence  in  support  of  it,  and,  if  the 
necessary  facts  appear,  to  so  far  reform  the  lines  of  the  proposed 
[7]  new  county  as  to  exclude  this  territory.  This  duty  is  ab- 
solute— one  resulting  from  the  office  and  specifically  enjoined 
by  law.  To  say  that  the  courts  are  helpless  to  compel  perform- 
ance of  such  a  duty,  merely  because  the  time  within  which  the 
duty  should  have  been  performed  has  elapsed,  is  tantamount  to 
holding  that  a  public  official,  by  delaying  action  until  the  time 
designated  by  law  for  action  has  expired,  may  defeat  the  will 
of  the  people  as  expressed  by  the  legislature,  and  that  there  is 
not  any  redress  for  those  who  are  injured  by  such  nonaction. 
Cases  may  arise  where  the  courts  are  not  able  to  render  any 
adequate  assistance,  but  this  is  not  one  of  them.  The  board 
will  not  be  heard  to  say  that  it  is  too  late  to  do  that  which  it 
ought  to  have  done  at  the  proper  time,  or  to  take  advantage  of 
its  own  mistake  to  deprive  these  counter-petitioners  of  a  right 
which  the  law  secures  to  them.  (State  v.  Canvassers  of  Cho- 
ieau  County,  13  Mont.  23,  31  Pac.  879 ;  High  on  Extraordinary 
Legal  Bemedies,  14 ;  TazeweU  v.  Herman,  106  Va.  416,  60  S.  E. 
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767,  61  S.  E.  752;  Bank  v.  Arthur,  12  Colo.  App.  90,  54  Pac. 
1107 ;  State  v.  Philips,  96  Mo.  570, 10  S.  W.  182.) 

(B)  Assuming  that  the  board  acted  as  a  gim^ judicial  body, 
still  we  think  this  question  is  set  at  rest  in  this  state  by  the 
decision  in  Raleigh  v.  District  Court,  24  Mont.  306,  81  Am.  St. 
Bep.  431,  61  Pac.  991,  in  which  it  is  said:  ''Refusal  to  take 
[8]  jurisdiction,  or,  after  having  acquired  jurisdiction,  refusal 
to  proceed  in  its  regular  exercise,  or  the  erroneous  determina- 
tion of  a  preliminary  question  of  law,  upon  which  the  court 
refused  to  examine  the  merits,  will  be  corrected  by  mandamus. 
The  rule  that  mandamus  will  not  issue  to  control  discretion  or 
to  revise  judicial  action,  but  only  to  direct  the  court  to  act  in 
such  matter,  is  to  be  understood  as  applying  only  to  the  act  to 
be  commanded  by  the  writ,  and  not  to  the  decision  of  purely 
preliminary  questions  of  law  only.  If  the  rule  applied  to  such 
preliminary  questions,  then,  to  use  the  language  of  Mr.  Hayne, 
in  section  323  of  his  treatise  on  New  Trial  and  Appeal,  'no 
writ  of  mandamus  could  ever  issue,  and  the  machinery  pro- 
vided by  the  Code  for  trying  such  questions  would  be  useless. 
The  distinction  above  stated  applies  not  only  where  the  act 
to  be  performed  is  purely  ministerial,  such  as  the  signature  of 
a  warrant,  the  payment  of  a  claim,  or  the  like,  but  also  where 
it  is  judicial  in  its  nature.'  "  The  court  also  quoted  with  ap- 
proval from  CasteUo  v.  Circuit  Court,  28  Mo.  259,  the  following : 
"Where  an  inferior  tribunal  declines  to  hear  a  cause  upon  what 
is  termed  a  preliminary  objection,  and  that  objection  is  purely 
a  matter  of  law,  a  m^andamv^  will  go,  if  the  inferior  court  has 
misconstrued  the  law."  In  State  ex  rel.  String  fellow  v.  Board 
of  County  Commissioners,  42  Mont.  62,  111  Pac.  144,  a  similar 
question  was  before  us.  In  that  case,  the  board  erroneously 
determined  that  a  petition  for  the  removal  of  a  county  seat 
was  insufScient,  because  it  was  not  signed  by  a  majority  of  the 
taxpayers  of  Chouteau  county.  Mandamus  issued  to  compel  the 
board  to  give  to  the  petition  its  full  legal  effect.  We  are  un- 
able to  make  any  distinction  between  that  case  and  the  present 
one,  80  far  as  the  principle  involved  is  concerned. 
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The  judgment  of  the  district  court  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  vacate  the  order  sustaining  the 
demurrer  and  motion  to  quash,  and  to  overrule  the  same. 

Reversed  and  remanded. 

Mb.  Chiep  Justicb  Bbantly  and  Mb.  Justice  Smith  concur. 


STATB   BX  BEL.  GROGAN  bt  al.,  Eblators,  v.   DISTRICT 

COURT  ET  AL.,  Respondents. 

(No.  3,077.) 
(Submitted  October  30,   1911.    Decided  Koyember  8,   1911.) 

[119  Pac.  174.] 

District  Judges — Bias  and  Prejudice — Disqualifying  Affidavit — 
Sufficiency — Supervisory  Control — Writ  Does  not  Lie,  When. 

Difrtrict  Judges — ^Di8<|palifyiiig  Affidavit — Sufficiency. 

1.  An  affidavit  imputing  bias  and  prejudice  to  a  district  judge  in 
the  language  of  the  statute  (Bev.  Codes,  sec.  6315)  is  sufficient;  proof 
of  facts  showing  actual  biaft  and  prejudice  not  being  required  nor 
permitted. 

Same. 

2.  Where  from  the  recitals  in  an  affidavit,  by  the  use  of  descriptive 
words  identifying  the  particular  district  judge  sought  to  be  dis- 
qualified for  bias  and  prejudice,  the  intention  of  the  affiant  to  de- 
prive "J.  MiUer  S."  of  jurisdiction  of  the  case  was  apparent,  the 
error  in  naming  him  ''J.  MiUard  S."  was  insufficient  to  prevent  a 
disqualification. 

Supervisory    Control— <^ourt    Costs — Inability    to    Pay — Evidence — Insuffi- 
ciency. 

3.  Assuming— ^but  not  deciding — that  the  financial  disability  of  a 
litigant  to  pay  necessary  court  costs  is  sufficient  under  any  circum- 
stances to  justify  or  excuse  delay  in  his  effort  to  secure  relief  from* 
an  adverse  judgment,  evidence  held  insufficient,  on  application  for 
writ  of  supervisory  control,  to  entitle  relator  to  indulgence  on  that 
account. 

6am&--Other  Bemedies. 

4.  Where  relators  had  an  appeal  from  a  judgment  sought  to  be 
set  aside  for  lack  of  jurisdiction  in  the  judge  who  tried  the  cause, 
or  could  have  moved  to  set  it  aside  and,  upon  denial  of  the  motion, 
appealed  from  the  order  as  from  a  special  order  after  final  judgment, 
but  failed  to  avail  themselves  of  either  of  such  remedies,  they  were  not 
entitled  to  a  writ  of  supervisory  control,  the  purpose  of  which  ia  to 
remedy  manifest  wrongs  which  cannot  otherwise  be  righted. 
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Original  application  by  the  state,  on  the  relation  of  Darius' 
F.  Orogan  and  others,  against  the  District  Court  of  the  Ninth 
Judicial  District  of  the  State  of  Montana,  in  and  for  Qallatin 
County,  and  Hon.  J.  Miller  Smith,  Judge  presiding,  for  a  writ 
of  supervisory  control  to  set  aside  a  judgment.  Proceeding 
dismissed. 

Mr.  Jesse  B.  Rooie,  for  Relators,  argued  the  cause  orally. 

In  behalf  of  Bespondents,  Mr.  Geo.  D.  Pease  argued  the  cause 
orally. 

ME.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  is  an  original  application  for  a  writ  of  supervisory 
control  to  set  aside  a  final  judgment  rendered  and  entered 
in  the  case  of  Cline  v.  Darius  F,  Orogan  et  d.,  the  relators 
herein,  by  the  district  court  of  the  ninth  district  in  and  for 
Oallatin  county.  The  action  was  commenced  on  November  16, 
1909,  by  Carrie  Cline  to  recover  from  the  relators  the  amount 
of  a  promissory  note  for  $1,478.77,  executed  by  them  to  Victor 
E.  Cline,  on  January  28,  1901,  and  thereafter  transferred  by 
him  to  Carrie  Cline.  The  issues  were  made  up  by  the  reply 
of  the  plaintiff,  Cline,  filed  February  5,  1910.  Thereafter  the 
cause  was  set  for  trial  on  June  18.  On  June  16  the  relators 
filed  their  affidavit  alleging  that  they  could  not  have  a  fair  and 
impartial  trial  by  reason  of  the  bias  and  prejudice  of  Honorable 
W.  B.  C.  Stewart,  the  judge  of  that  district.  Accordingly, 
Judge  Stewart  postponed  the  trial  until  June  20  and  called  in 
Honorable  J.  Miller  Smith,  of  the  first  district,  to  sit  in  his 
place.  Counsel  who  had  theretofore  acted  for  relators  had  with- 
drawn from  the  cause,  and  it  seems  that  relators  were  then 
without  counsel.  Immediately  after  the  announcement  that 
Judge  Smith  would  preside  at  the  trial,  Darius  F.  Grogan  made 
and  caused  to  be  filed  with  the  clerk  the  following  affidavit: 
^'D.  F.  Grogan,  being  first  duly  sworn,  deposes  and  says:  That 
he  is  one  of  the  defendants  in  the  forgoing  named  action ;  that 
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he  has  reason  to  believe  that  the  defendants  cannot  have  a  fair 
trial  of  said  action  before  the  Honorable  Millard  Smith,  judge 
of  the  said  district  coart  for  the  trial  of  said  action,  on  request 
of  the  Honorable  W.  B.  C.  Stewart,  the  disqualified  judge  of 
the  said  court,  in  said  action,  because  of  the  bias  and  prejudice 
of  the  said  Judge  MiUard  Smith."  When  court  convened  on 
June  20,  the  relators  were  not  present,  nor  were  they  represented 
by  counsel.  Judge  Smith,  being  of  the  opinion  that  the  affidavit 
was  not  sufficient  to  disqualify  him,  because  of  the  error  in  the 
statement  of  his  name  therein,  proceeded  with  the  trial,  which 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for  the 
amount  of  the  note  and  costs. 

It  does  not  appear  from  the  petition  when  the  relators  first 
received  notice  of  the  entry  of  judgment;  but  it  does  appear 
that  on  October  10,  1910,  they  procured  counsel  to  prepare, 
and  who  did  prepare,  the  petition  filed  in  support  of  the  pres- 
ent application.  Thereafter  they  took  no  further  steps  until 
September  21  of  thij  year,  when  the  petition  was  filed  in  this 
court.  The  petition  recites  the  facts  above  narrated,  and  is 
accompanied  by  the  affidavits  of  Darius  F.  Grogan  and  both 
of  counsel  for  relators,  the  purpose  of  which  is  to  supplement 
the  petition  by  showing  that  relators  did  not  apply  promptly 
to  this  court  for  relief  because,  when  the  judgment  was  entered 
against  them,  they  were,  and  since  have  remained,  financially 
unable  to  pay  the  necessary  filing  fees.  Upon  the  filing  of  the 
petition  this  court  issued  an  order  to  show  cause.  At  the  hear- 
ing the  defendants  filed  and  submitted  certified  copies  of  affi- 
davits theretofore  filed  by  Darius  P.  Orogan  in  other  proceed^ 
ings  to  which  he  was  a  party  in  the  district  court  of  Gallatin 
county,  and  also  original  affidavits  of  other  persons  controvert- 
ing the  matters  alleged  in  the  affidavits  accompanying  the 
petition,  and  submitted  a  motion  to  set  aside  the  order  and  dis- 
miss the  proceedings  upon  several  grounds,  all  of  which  are 
included  in  the  general  statement  that  the  facts  alleged  in  the 
petition  do  not  warrant  the  relief  demanded. 
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It  cannot,  We  think,  be  controyerted  that  the  affidavit  filed  in 
the  district  court  was  sufficient  to  work  a  disqualification  of 
Judge  Smith  and  deprive  him  of  jurisdiction  of  the  case  of 
Cline  ▼.  Orogan  et  al.  Under  the  statute  (Rev.  Codes,  sec.  6315) 
a  disqualification  is  wrought  by  the  filing  of  an  affidavit  imput** 
ing  bias  and  prejudice  to  the  presiding  judge  at  any  time  before 
[1]  the  day  fixed  for  the  hearing.  The  imputation  may  be 
made  in  the  language  of  the  statute,  and  proof  of  facts  showing 
actual  bias  and  prejudice  is  not  required  nor  permitted.  (State 
ex  rel.  Carleton  v.  District  Court,  33  Mont.  138,  82  Pac.  789.) 
The  error  in  the  given  name  of  Judge  Smith  might,  in  the  ab- 
sence of  descriptive  words  identifying  the  particular  person 
against  whom  it  was  directed,  have  rendered  the  affidavit 
abortive;  but,  since  it  shows  by  its  recitals  that  it  was  the 
[2]  intention  of  the  affiant  to  disqualify  the  Judge  Smith 
who  had  been  called  by  Judge  Stewart  to  try  the  cause, 
it  was  sufficient  to  work  the  disqualification,  notwithstanding 
the  judge's  given  name  was  not  correctly  stated.  It  thus  ap- 
pears that  Judge  Smith  was  without  jurisdiction  to  sit  and 
try  the  cause.  It  is  on  this  ground  that  this  court  is  asked  to 
exercise  its  supervisory  power  to  set  the  judgment  aside. 

If  it  be  assumed  that  the  financial  disability  of  a  litigant  is 
sufficient  under  any  circumstances  to  justify  or  excuse  delay 
[3]  in  his  effort  to  secure  relief  from  an  adverse  judgment,  the 
showing  made  to  excuse  the  delay  of  relators  in  instituting  this 
proceeding  does  not  entitle  them  to  any  indulgence.  It  is  true 
that,  if  the  defendants  wished  to  controvert  any  facts  stated  in 
the  petition  or  the  supplemental  affidavits,  they  should  have 
done  so  by  a  formal  answer.  But,  treating  the  affidavits  and 
copies  filed  by  them  as  an  answer,  they  furnish  substantial 
ground  for  the  conclusion  that  the  representations  by  the  re- 
lators as  to  their  financial  condition  are  not  based  upon  the  facts 
as  they  have  actually  existed.  It  appears  that  early  in  Jan- 
nary  of  this  year  Darius  F.  Orogan  was  possessed  of  real  estate 
which  he  was  able  to  hypothecate  to  obtain  money  for  a  trip 
to  West  Virginia.    As  shown  by  copies  of  his  affidavits  filed  in 
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the  district  court  of  Gallatin  county,  this  had  a  yalae  of  several 
thousand  dollars,  and,  for  aught  that  appears,  he  owned  this 
property  at  the  time  the  judgment  was  rendered  against  him, 
and  was  financially  able  to  institute  appropriate  proceedings  at 
once  to  have  it  set  aside. 

But,  accepting  the  representations  as  to  the  financial  condi- 
tion of  relators  as  true,  there  is  another  reason  which  concludes 
them  from  having  any  relief  in  this  court.  When  the  judgment 
[4]  was  rendered  against  them,  they  had  two  statutory  reme- 
dies, either  of  which  would  have  been  both  expeditious  and  ade- 
quate to  furnish  them  relief.  They  had  an  appeal  directly 
from  the  judgment.  By  bill  of  exceptions  they  could  have 
brought  into  the  record  the  proceedings  incident  to  the  disquali- 
fication of  Judge  Smith,  and  their  appeal  would  have  been  ef- 
fective. In  lieu  of  this  course  they  could  have  moved  the  dis- 
trict court  to  set  aside  the  judgment,  and  their  motion  would 
have  been  effective  upon  a  showing  of  the  facts.  (Rev.  Ck)des, 
sec.  6589.)  The  lack  of  jurisdiction  in  Judge  Smith  to  render 
the  judgment,  and  hence  its  invalidity,  could  have  been  made 
to  appear.  In  case  their  motion  was  denied,  they  could  have 
appealed  from  the  order  denying  it,  as  from  a  special  order 
after  final  judgment.  (Section  7098.)  This  appeal  would  like- 
wise have  been  effective.  But,  having  omitted  to  avail  them- 
selves of  these  remedies,  they  are  not  entitled  to  invoke  the 
power  of  this  court,  which  was  given  it  to  enable  it  to  grant 
relief,  not  generally,  but  only  under  extraordinary  circum- 
stances in  cases  in  the  inferior  court,  in  which  error  has  inter- 
vened and  there  is  no  appeal  or  adequate  remedy. 

The  supervisory  power  of  this  court  was  examined,  and  its 
functions  tentatively  defined,  in  State  ex  rel.  Whiteside  v.  Dis- 
trict Court,  24  Mont.  539,  63  Pac.  395.  It  has  been  invoked  in 
many  cases  since  that  decision  was  rendered,  but  has  always 
been  confined  in  its  use  to  exigencies  arising  during  the  progress 
of  litigation  in  inferior  courts,  to  remedy  manifest  wrongs  which 
cannot  otherwise  be  righted,  and  which  will  result  in  irreparable 
damage  unless  relief  is  granted..    The  following  are  illustrative 
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eases:  State  ex  rel.  Moore  y.  District  Court,  25  Mont.  31,  63 
Pac.  686 ;  State  ex  rel.  Sutton  v.  District  Court,  27  Mont.  128, 

69  Pac.  988 ;  State  ex  rel  Harris  v.  District  Court,  27  Mont.  280, 

70  Pac.  981;  State  ex  rel  Shores  v.  District  Court,  27  Mont. 
349,  71  Pac.  159 ;  State  ex  rel  Clark  v.  District  Court,  30  Mont. 
442,  76  Pac.  1005;  State  ex  rel  Heinze  ▼.  District  Court,  32 
Mont.  579,  81  Pac.  345 ;  State  ex  rel  Butte  L.  <&  I.  Co,  v.  Dis- 
irici  Court,  37  Mont.  226,  95  Pac.  843 ;  State  ex  rel  Hepner  v. 
District  Court,  40  Mont.  17,  104  Pac.  872 ;  Bailey  ▼.  Examining 
and  Trial  Board,  42  Mont.  216,  112  Pac.  69.  If  we  should 
grant  the  writ  in  the  instant  case,  we  should  not  only  use  our 
power  for  another  purpose  than  that  for  which  it  was  granted, 
viz.,  for  the  purpose  of  review  as  on  an  ordinary  appeal  and 
after  the  time  for  appeal  has  expired,  but  should  also  grant 
relief  to  a  litigant  whose  only  claim  to  it  is  that;  he  has  neglected, 
without  excuse,  to  avail  himself  of  the  ordinary  remedies  pro- 
vided by  statute  for  cases  such  as  his.    This  we  may  not  do. 

It  was  suggested  during  the  argument  that  the  relators  may 
still  resort  to  an  action  in  equity  to  have  the  judgment  set  aside. 
This  may  be  so  {State  ex  rel  Happel  v.  District  Court,  38  Mont. 
166,  129  Am.  St.  Eep.  636,  99  Pac.  291) ;  but,  if  it  is  so,  there 
is  thus  apparent  still  another  reason  why  this  court  should  not 
interfere  to  perform  an  office  which  primarily  appertains  to 
the  district  court.  The  relief  granted  by  this  court  would  be 
exactly  that  which  should  be  sought  through  the  original  equity 
jurisdiction  of  the  district  court. 

The  order  to  show  cause  is  therefore  set  aside,  and  the  pro- 
ceeding is  dismissed. 

Dismissed. 

Mb.  Justicb  Smith  and  Mb.  Justice  Holloway  concur. 
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MORSE,  Bbspondekt,  v.  GBANITB  COUNTY  m  al.^  Appbl- 

LANT8. 

(No.  3,016.) 
(Submitted  October  31,  1911.    Decided  Noyember  11,  idll.) 

[119  Pae.   286.] 

Counties — Indebtedness — Bonds — Boards  of  Commissioners — 
Powers — Erection  of  BiMding — Site — Furnishings — Findings 
by  Board — Election  Notice — Contents — Surplusage — Ballots — 
Special  Meetings — Regularity — Elections — Vote  Required — 
Constitution — Statutes. 

Crounties — ^Boards   of   Commierionen — ^Powers — ^Diseretioxi. 

1.  Though  a  board  of  county  commissioners,  being  a  bodj  of  limited 
powers,  must  in  every  instance  justify  its  official  action  by  reference 
to  the  provisions  of  law  defining  and  limiting  its  authority,  it  may, 
where  the  mode  of  the  exercise  of  a  power  is  not  pointed  out,  use 
its  own  discretion  in  selecting  the  mode;  and  if  the  course  pursued  is 
reasonably  well  adapted  to  the  accomplishment  of  the  end  proposed, 
the  result  of  its  action  cannot  be  called  in  question. 

Same — Courthouse     Bonds — Erection     of     Buildings— Site— Furnishings- 
Findings  by  Board. 

2.  Where  a  board  of  county  commissioners  had  in  conformity  with 
the  requirement  of  section  2934,  Bevised  Codes,  determined  that-  the 
sum  of  $50,000  was  necessary  to  defray  the  cost  of  the  erection  of 
a  courthouse — ^the  general  purpose  of  a  proposed  bond  issue— it  was 
not  required,  before  submitting  the  question  to  the  electors  of  the 
county,  to  also  ascertain  the  cost  of  a  suitable  site  for  the  building, 
nor  that  of  the  necessary  furnishings — ^matters  incidental  to  and  neces- 
sarily included  in  the  principal  purpose. 

Same — Election  Notice — Contents — Surplusage — ^Ballots. 

3.  The  only  question  which  the  board  of  county  commissioners  was 
required  to  submit  to  the  electors  upon  the  proposition  of  procuring 
funds  to  erect  a  courthouse  was  whether  a  loan  in  the  amount  found 
necessary  should  be  effected  for  such  purpose;  the  inclusion  in  the 
order  of  election  of  other  questions,  such  as  the  fixing  of  the  data 
of  the  bonds,  the  rate  of  interest,  the  terms  of  tiie  option  to  redeem, 
etc., — nuitters  exclusively  within  the  discretion  of  the  board,  subject 
to  certain  statutory  requirements — ^was  therefore  surplusage,  and  any 
departure  in  the  ballot  in  this  latter  respect  from  the  form  in  which 
such  matters  were  stated  in  the  order  was  immateriaL 

Same — Special  Meetings — Call  for— Contents. 

4.  Section  2886,  Bevised  Codes,  provides  that  at  a  special  meeting  of 
a  board  of  county  commissioners  no  business  other  than  that  specified 
in  the  call  must  be  transacted.  The  defendant  board  called  such 
a  meeting  for  the  purpose,  inter  alia,  of  doing  "all  necessary  things 
in  connection  with  the  advertising  and  sale  of"  proposed  bonds.  The 
board  at  the  meeting  adopted  a  formal  resolution  directing  the  bonds 
to  issue.    Held,  that  the  debentures  were  not  void  because  the  call 
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did  not  BpeciUcallj  state  that  one  of  the  purposes  of  the  meeting 
was  the  making  of  an  order  directing  them  to  issue,  such  purpose 
being  included  in  the  general  one  above  quoted. 

8kme — Elections — Bon  dm — ^Vote  Required — Ck)n8titution — Statutes. 

5.  Section  5,  Article  XIII  of  the  Constitution  declares  that  counties 
shall  not  incur  anj  indebtedness  in  an  amount  exceeding  $10,000, 
without  the  approval  of  a  majority  of  the  electors  "voting  at  an  elec- 
tion" etc.  Section  2933,  Bevised  Codes,  provides  that  thej  shall  not 
do  so  "without  tlie  approval  of  a  fnajority  of  the  electore  of  the 
county^;  and  under  section  2937  such  a  loan  may  be  made  "if  a 
fnajority  of  the  votes  cast"  is  in  favor  of  it.  Held,  that  the  mean- 
ing of  the  provisions  of  the  Constitution  and  of  section  2933  is  the 
same,  and  that  therefore  the  approval  of  a  majority  of  the  electors 
voting  at  an  election  to  determine  whether  a  *  proposed  indebtedness 
shall  be  incurred,  was  sufficient  to  legalize  a  bond  issue. 

Appeal  from  District  Court,  Chranite  County;  F.  0.  Webster, 
a  Judge  of  the  Fourth  Judicial  District,  presiding. 

Action  by  George  A.  Morse  against  the  county  of  Granite 

and  others.    Decree  for  plaintiff,  enjoining   defendants    from 

proceeding  in  the  sale  of  county  bonds.    Defendants  appeal. 

Reversed  and  remanded. 

« 

Mr.  D.  M.  Durfee,  Mr.  W.  E.  Moore,  Mr.  Albert  J.  Oalen, 
Attorney  General,  and  Mr,  W.  8.  Towner,  Assistant  Attorney 
General,  submitted  a  brief  in  behalf  of  Appellants.  Messrs. 
Durfee  and  Towner  argued  the  cause  orally. 

It  is  the  contention  of  plaintiff  that  under  the  provisions  of 
section  2933,  Revised  Codes,  there  must  be  a  majority  of  all  of 
the  electors  of  the  county  in  favor  of  a  bonding  proposition, 
or  the  election  is  invalid.  This  contention,  we  submit,  is  er- 
roneous. It  will  be  seen  by  a  comparison  of  the  section  with 
section  5,  Article  VIII,  of  the  Constitution,  that  the  statute  has 
apparently  added  to  the  requirements  of  the  Constitution.  If 
this  be  so,  the  statute  is  unconstitutional  and  void  in  so  far  as 
such  requirements  are  in  conflict  with  the  provisions  of  the 
Constitution.  Section  29  of  Article  III  of  the  Constitution 
provides:  "The  provisions  of  this  Constitution  are  mandatory 
and  prohibitory,  unless  by  express  words  they  are  declared  to 
be  otherwise."  Iii  construing  this  provision  the  supreme  court 
lays  down  the  rule  that  it  can  have  but  one  meaning,  i.  e.,  to 
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prevent  the  enactment  of  any  law  which  has  for  its  purpose 
the  extension  or  limitation  of  the  powers  which  the  Constitu- 
tion confers.  {In  re  Weston,  28  Mont.  207,  72  Pac.  512 ;  State 
ex  rel.  City  of  Butte  v.  Weston,  29  Mont.  125.  74  Pac.  415.) 

But  granting  that  section  2933  is  not  obnoxious'  to  the  Con- 
stitution, the  defendants  insist  that  the  construction  contended 
for  by  the  plaintiffs  is  not  supported  either  by  reason  or  au- 
thority. To  argue  that  the  voters  or  electors  residing  in  a 
county  who  do  not  take  the  trouble  to  vote  upon  a  question 
that  is  submitted  to  the  people  must  be  counted,  although  ex- 
pressing no  opinion  one  way  or  the  other,  is  a  position  that  can- 
not be  supported  by  any  good  or  valid  reason  whatever.  The 
weight  of  authority  is  in  favor  of  the  proposition  that  where 
electors  do  not  vote  at  all  upon  a  pending  proposition,  they 
are  presumed  to  assent  to  the  proposition  as  expressed  by  a  ma« 
jority  of  those  who  do  vote.  (See  15  Cyc.  388;  County  of  Cass 
V.  Johnston,  95  U.  S.  360,  24  L.  Ed.  416 ;  St.  Joseph  Township 
V.  Badgers,  16  Wall.  644,  21  L.  Ed.  328 ;  Oreen  v.  State  Board 
of  Canvassers,  5  Idaho,  130,  95  Am.  St.  Bep.  169  and  note,  47 
Pac.  259 ;  Fox  v.  City  of  Seattle,  43  Wash.  74,  117  Am.  St.  Rep. 
1037,  86  Pac.  379.) 

The  supreme  court  of  Washington,  in  Strain  v.  Young,  25 
Wajsrh.  578,  66  Pac.  64,  in  construing  a  statute  different  in 
phraseology  from  the  Constitution  on  the  question  of  the  requi- 
site majority  of  votes  necessary,  used  the  following  language: 
"The  phraseology  of  the  statute  is  somewhat  different  from 
that  of  the  Constitution ;  but,  as  the  statute  was  enacted  in  pur- 
suance of  the  Constitution,  it  must  be  held  to  mean  the  same 
Bs  the  Constitution." 

The  Constitution  of  Montana  on  the  question  of  the  majority 
vote,  above,  is  construed  in  Tinkle  v.  Oriffin,  26  Mont.  426,  68 
Pac.  859,  in  which  this  court  used  the  following  language:  **The 
evident  meaning  of  the  Constitution  is  that  the  approval  must 
be  the  result  of  an  "ixpression  of  a  majority  of  those  voting. 
The  expression  'majority  of  the  electors  thereof  voting  at  an 
election/  etc.,  clearly  means  a  majority  of  those  who  vote,  and 
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not  a  majority  of  all  the  electors  of  the  county,  op  of  those 
who  vote  upon  any  other  issue  at  the  same  or  some  other  time/' 
(See,  also,  Fahro  v.  Tonm  of  OMup,  15  N.  M.  108,  103  Pac. 
271;  State  v.  Blaisdell,  18  N.  D.  31,  119  N.  W.  360.) 

It  is  apparent  from  a  reading  of  sections  2934,  2935  and  2937, 
Sevised  Codes,  that  all  that  was  necessary  for  the  commissioners 
to  insert  in  the  proclamation  calling  the  special  election  was  the 
amount  of  the  loan  and  the  purpose  for  which  such  loan  is  to  be 
made.  These  facts  are  clearly  ascertainable  from  the  proclama- 
tion. It  is  further  apparent  that  the  proclamation  as  issued 
contained  some  matters  in  addition  to  the  statutory  require- 
ments. The  question  now  presents  itself  whether  such  addi- 
tional declarations  would  be  binding  upon  the  board,  or  whether 
they  should  be  disregarded  as  surplusage.  "In  a  notice  of  elec- 
tion for  a  particular  purpose  a  substantial  compliance  with  the 
statute  is  sufficient."  (10  Am.  &  Eng.  Ency  of  Law,  631;  see, 
also,  on  the  same  su:bject.  State  v.  Carbon  County,  36  Utah,  394, 
104  Pac.  222 ;  Seymour  y.  City  of  Tacoma,  6  Wash.  427,  33  Pac. 
1060 ;  CKlhert  v.  Canyon  County,  14  Idaho,  437,  94  Pac.  1032 ; 
Evers  v.  Hudson,  36  Mont.  135,  92  Pac.  462 ;  Williams  v.  Shoudy, 
Co.  Treas.,  12  Wash.  362,  41  Pac.  169 ;  15  Cyc.  323 ;  Tillson  v. 
Ford,  53  Cal.  701;  Troutman  v.  Hays  (Ky.),  101  S.  W.  976; 
Hunt  ▼.  Fawceti,  8  Wash.  396,  36  Pac.  320.) 

*'The  power  to  erect  a  courthouse  includes  the  power  to  pur- 
chase permanent  furnishings  and  fixtures  for  the  purpose  of 
placing  the  courthouse  in  fit  condition  to  be  used  for  the  purpose 
for  which  it  was  intended."  {Territory  ex  rel.  Overholser  v. 
Baxter,  16  Okl.  359,  83  Pac.  709.)  This  is  a  well-considered 
case  and  decided  on  a  statute  similar  to  our  own,  in  that  it  pro- 
Tides  expressly  for  the  power  to  ''erect  or  purchase" — ^the  power 
to  "furnish"  being  considered  a  necessarily  implied  power. 
Likewise  it  has  been  held,  under  a  statute  authorizing  the  issu- 
ance of  bonds  for  building  bridges,  that  the  authority  included 
the  costs  of  necessary  superintendence.  (Oilbert  y.  Canyon 
County,  supra.) 
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Messrs.  Clayherg  dk  Horsky  submitted  a  brief  in  behalf  of  Be- 
spondent;  Mr.  John  B,  Clayherg  argued  the  cause  orally. 

The  sale  of  the  bonds  was  properly  enjoined  for  the  following 
reasons:  1.  The  purpose  of  the  issue  included  the  purchase  of 
real  estate  and  the  furnishing  and  equipping  of  a  courthouse. 
The  commissioners  must  furnish  and  equip  the  courthouse  under 
their  general  powers  and  out  of  the  general  revenues  of  the 
county,  under  subdivision  9  of  section  2894,  Revised  Codes, 
which  gives  power  **to  cause  to  be  erected  and  furnished  a 
courthouse,  jail,  hospital,  and  such  other  public  buildings  as 
may  be  necessary."  They  may  issue  bonds  for  the  purpose  of 
acquiring  a  building  site  for  a  courthouse,  and  the  construction 
of  such  courthouse,  under  the  statutes  above  referred  to,  but 
they  must  furnish  and  equip  the  same  by  the  exercise  of  their 
powers  out  of  the  general  funds  of  the  county,  and  pay  for  such 
furnishing  and  equipment,  not  out  of  the  proceeds  of  bonds  is- 
sued under  the  statutes  above  referred  to,  but  by  warrants  or 
orders  upon  the  general  funds  of  the  county.  Possibly  bonds 
might  be  issued  for  such  purposes  under  certain  circumstances, 
but  such  issuance  would  be  by  virtue  of  statutes  other  than  those 
here  in  question.  The  word  ** construct"  is  not  broad  enough 
to  include  the  power  of  furnishing  and  equipping  a  courthouse. 
The  case  of  Territory  v.  Baxter,  16  Okl.  359,  83  Pac.  709,  cited 
by  appellants,  is  not  in  point,  is  not  good  law  and  was  decided 
simply  under  the  force  of  circumstances. 

The  redeemability  of  the  bonds  sought  to  be  issued  is  at 
variance  with,  and  a  departure  from,  the  determination  of  the 
board  made  prior  to  the  date  of  the  election,  and  at  variance 
with,  and  a  departure  from,  the  vote  of  the  electors.  Under  the 
provisions  of  sections  2905,  2911  and  2912,  Rev.  Codes,  it  was 
mandatory  upon  the  county  commissioners  to  make  the  bonds, 
or  a  portion  of  them,  redeemable  prior  to  maturity.  (See  Carl- 
son V.  City  of  Helena,  39  Mont.  82,  102  Pac.  39,  decided  under 
provisions  relative  to  bonds  by  the  city.)  In  the  exercise  of 
this  power,  the  board  first  determined  that  the  bonds  should  be 
payable  in  twenty  years,  $5,000  thereof  redeemable  in  ten  years, 
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and  $5,000  worth  thereof  redeemable  each  year  thereafter,  and 
fixed  the  interest  at  four  and  one-half  per  cent  per  annum.  This 
exercise  of  the  power  conferred  by  the  statutes  exhausted  such 
power,  and  the  board  thereafter  could  pass  no  resolution,  nor 
make  any  order  changing  the  redeemability  of  the  bonds,  with- 
out again  submitting  the  same  to  a  vote  of  the  electors.  {Jen- 
kins V.  WiUiams,  14  Cal.  App.  89,  111  Pac.  116 ;  Elyria  v.  Elyria, 
57  Ohio  St.  374,  49  N.  E.  337;  City  of  Brenham  v.  Bank,  144 
U.  S.  173, 12  Sup.  Ct.  559,  36  L.  Ed.  390.) 

An  insufiScient  number  of  the  electors  voted  for  the  issue. 
The  entire  number  of  legally  qualified  voters  in  Oranite  county, 
at  the  time  of  the  election,  was  1,302.  Of  this  number,  821  voted 
upon  the  question  of  issuing  bonds — 483  in  favor  and  378  against 
the  bonds.  Beyond  question,  the  vote  cast  was  a  sufficient  au- 
thorization to  warrant  the  issuance  of  the  bonds  under  section 
5,  Article  XIII  of  the  Constitution,  but  was  it  sufficient  under 
section  2933,  Revised  Codes  f 

The  provision  of  section  5,  Article  XIII,  of  the  Constitution, 
that  **no  county  shall  incur  any  indebtedness  or  liability,  for 
a  single  purpose,  to  an  amount  exceeding  $10,000,  without  the 
approval  of  a  majority  of  the  electors  thereof,  voting  at  an  elec- 
tion to  be  provided  by  law,"  is  a  limitation  upon  the  power 
of  the  legislature,  and  would  render  void  any  statute  which 
permitted  any  county  to  incur  such  indebtedness  without  the 
approval  of  such  majority,  and  is  prohibitive  of  any  law  con- 
taining  less  requirements  than  those  established  by  this  section 
of  the  Constitution.  However,  this  constitutional  provision  is 
not  prohibitive  of  the  power  of  the  legislature  to  make  further 
requirements  in  the  creation  of  indebtedness  by  a  county,  and 
this,  in  the  instance  under  consideration,  the  legislature  has  done 
by  the  enactment  of  section  2933,  Revised  Codes,  providing  that 
"the  board  of  county  commissioners  must  not  borrow  money 
for  any  of  the  purposes  mentioned  in  this  title,  or  for  any  single 
purpose,  to  an  amount  exceding  $10,000,  without  the  approval  of 
a  majority  of  the  electors  of  the  county,  and  without  first  having 
submitted  the  question  of  a  loan  to  the  vote  of  stich  electors." 
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"Majority,"  as  used  in  a  Constitution,  requiring  a  majority 
of  the  electors  to  ratify  an  amendment  to  the  Constitution, 
means  more  than  one-half  of  those  qualified  to  vote  at  the  time 
the  election  is  held.  {In  re  Denny,  156  Ind.  104,  59  N.  E.  359, 
51  L.  B.  A.  722.)  In  this  case,  the  court  uses  the  following 
language:  ''There  is  no  room  for  construction.  The  language 
is  too  plain  to  admit  of  quibbling.  'Majority'  means  more  than 
one-half.  'Electors,'  with  reference  to  an  election,  means,  ac- 
cording to  the  lexicographers  and  universal  accepted  usage, 
'persons  possessed  of  the  legal  qualifications  to  entitle  them  to 
vote.'  The  word  'voters'  on  the  other  hand,  has  two  meanings, 
— 'persons  who  perform  the  act  of  voting,'  and  'persons  who 
have  the  qualifications  entitling  them  to  vote.'  " 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

At  the  general  election  held  in  November,  1910,  there  was 
submitted  to  the  electors  of  Qranite  county  the  question  whether 
the  board  of  commissioners  of  the  county  should  issue  its  bonds 
to  secure  a  loan  of  $50,000  to  provide  funds  to  build,  furnish, 
and  equip  a  county  courthouse  and  to  secure  ground  for  site 
purposes,  in  addition  to  that  already  owned  by  the  county,  in 
case  it  should  be  found  necessary.  On  a  canvass  of  the  returns 
it  was  found  by  the  board  of  commissioners  that,  of  the  total 
of  1,302  qualified  electors  in  the  county,  483  had  voted  in  favor 
of  issuing  the  bonds,  and  378  had  voted  adversely.  The  board 
thereupon  declared  that  the  loan  had  been  approved  by  the 
requisite  majority  of  the  electors,  and  was  proceeding  to  issue 
and  sell  the  bonds  under  the  authority  thus  assumed  to  have 
been  given.  The  plaintiff,  an  elector  and  taxpayer  of  the 
county,  thereupon  brought  this  action  to  enjoin  the  board  and 
its  members  from  proceeding  further  in  the  premises.  It  is  al- 
leged in  the  amended  and  supplemental  complaints  that  the 
proceedings  of  the  board  were  nugatory  and  that  the  bonds  were 
invalid:  (1)  Because  the  board  failed  first  to  determine  that  it 
was  necessary  to  purchase  additional  ground  for  site  purposes 
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or  to  ascertain  what  amount  of  the  proposed  loan  would  be 
required  to  effect  the  purchase;  (2)  because  the  reservation,  in 
the  bonds  offered  for  sale,  of  the  option  to  redeem,  is  a  distinct 
departure  from  that  determined  by  the  board  prior  to  the  elec- 
tion and  from  that  upon  which  the  electors  voted;'  and  (3) 
because  the  resolution  of  the  board,  at  a  special  meeting  held 
after  the  election  providing  for  the  issuance  of  the  bonds,  was 
not  adopted  as  required  by  the  statute.  It  is  also  alleged  that 
the  issue  of  bonds  was  not  authorized  by  a  majority  of  the 
electors  of  the  county  as  required  by  the  statute.  The  follow- 
ing 18  a  synopsis  of  the  resolution  and  orders  of  the  board  under 
which  the  election  was  held :  At  a  regular  meeting  held  on  Sep- 
tember 12,  1910,  it  was  determined  by  a  majority  vote  of  the 
board,  upon  consideration  of  a  petition  submitted  by  certain 
residents  and  taxpayers  of  the  county,  that  the  ''present  build- 
ing used  for  a  courthouse  is  insecure,"  and  that  it  was  to  the 
'*best  interest  of  the  people  of  the  said  county  that  a  suitable 
and  fireproof  building  be  built."  It  was  thereupon  ordered 
that  an  election  be  proclaimed  for  November  8,  1910,  and  that 
the  proclamation  be  spread  upon  the  journal  of  proceedings 
of  the  board  as  its  order  determining  the  necessity  for  the  loan 
and  its  amount,  the  purposes  for  which  the  bonds  were  to  be 
used,  and  the  statement  of  the  proposition  submitted  to  the 
electors.    This  order  reads  as  follows: 

'*  Whereas  it  is  considered  by  a  majority  of  the  board  of 
county  commissioners  of  Granite  county,  Montana,  that  it  is 
necessary  in  order  to  furnish  and  provide  suitable,  secure  and 
safe  storage  room  for  the  county  records  of  the  county,  and 
for  the  convenience  of  the  county  ofScers  of  this  county  and 
for  holding  the  district  court  of  said  county,  that  a  new,  mod- 
em, fireproof,  secure  and  convenient  courthouse  for  said  county 
should  be  erected;  and  whereas,  it  may  be  necessary  to  secure 
additional  ground  for  a  site  for  said  courthouse  in  addition 
to  the  ground  already  owned  by  the  county;  and  whereas, 
tiiere  are  not  sufficient  funds  in  the  treasury  of  said  county 
to  pay  the  costs  of  securing  such  additional  ground  for  the 
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eoDstruction  of  said  courthoose  or  for  the  famishing  or  equip- 
ment of  the  same;  and  whereas,  it  is  considered  by  the  board 
that  the  sum  of  fifty  thousand  dollars  will  be  necessary  for 
such  purposes  as  aforesaid;  and  whereas,  it  will  be  necessary 
to  issue  and  sell  coupon  bonds  of  the  said  county  in  the  sum 
of  fifty  thousand  dollars,  in  order  to  provide  a  fund  for  the 
building  of  such  courthouse  and  the  purchase  of  additional 
ground  therefor,  and  the  furnishing  and  equipment  of  the  same ; 
and  that  such  bonds  to  be  issued  and  sold  in  order  to  obtain 
the  highest  market  price  for  the  same  should  be  when  issued 
payable  in  twenty  years  from  the  date  thereof,  and  to  be  re- 
deemable as  follows,  to  wit :  Five  thousand  dollars  thereof  to  be 
redeemable  in  ten  years  thereof;  five  thousand  dollars  thereof 
to  be  redeemable  and  payable  each  and  every  year  after  ten 
years. 

''It  is  therefore  ordered  by  the  board,  that  at  the  general 
election  in  the  county  of  Qranite,  to  be  held  on  the  8th  day  of 
November,  1910,  at  the  regular  established  polling  places  in 
the  various  precincts  in  the  county,  there  shall  be  submitted 
to  the  qualified  electors  of  said  county  who  are  duly  registered 
according  to  law  and  entitled  to  vote  at  such  election,  the  ques- 
tion and  proposition  as  to  whether  coupon  bonds  of  the  said 
county  amounting  in  the  aggregate  in  the  sum  of  fifty  thousand 
dollars,  bearing  date  the  first  day  of  March,  1911,  and  bearing 
interest  at  the  rate  of  4V^  per  cent  per  annum,  payable  semi- 
annually from  date,  which  shall  be  payable  in  twenty  years 
from  the  date  thereof,  and  five  thousand  [dollars]  worth  thereof 
shall  be  redeemable  in  ten  years  from  the  date  thereof,  and 
five  thousand  dollars  worth  thereof  shall  be  redeemable  in  ten 
years,  on  the  first  day  of  March,  in  each  and  every  year,  after 
ten  years. 

''Such  bonds  to  be  issued  and  sold  for  the  purpose  of  pro- 
viding a  fund  for  said  county  for  the  purpose  of  the  construction 
of  a  county  courthouse  at  the  county  seat  at  Philipsburg,  Mon- 
iasiAf  and  for  the  purchase  of  additional  ground  for  the  site 
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for  said  courthouse,  and  the  equipment  and  furnishing  the 


''It  is  further  ordered  that  [at]  said  election  separate  ballots 
be  provided  and  the  same  duly  numbered  and  perforated,  as 
the  regular  ballots  are,  with  the  following  proposition  clearly 
stated  thereon ;  that  is  to  say,  the  form  of  the  baUot  to  be  used 
at  said  election  for  the  purpose  of  voting  upon  such  propo- 
sition shall  be  substantially  as  follows,  to  wit : 
I    I  "For  authorizing  and  giving  the  authority  to  the  county 
commissioners  of  Qranite  county,  to  issue  and  sell  coupon 
interest-bearing  bonds  of  said  county  in  the  sum  of  fifty 
($50,000.00)    thousand  dollars,  bearing  interest  at  4^ 
per  cent,  redeemable  in  ten  years,  payable  in  twenty 
years,  for  the  purpose  of  the  construction  of  a  county 
courthouse  for  the  said  county  and  the  purchase  of  ad- 
ditional ground  therefor,  and  the  furnishing  and  equip- 
ment thereof. 
I    [  ''Against  authorizing  and  giving  the  authority  to  the  county 
commissioners  of  Oranite  county,  to  issue  and  sell  coupon 
interest-bearing  bonds  of  said  county  in  the  sum  of  fifty 
($50,000.00)   thousand  dollars,  bearing  interest  at  4^ 
per  cent,  per  annum,  redeemable  in  ten  years,  payable  in 
twenty  years,  for  the  purpose  of  the  construction  of  a 
county  courthouse  for  the  said  county  and  the  purchase 
of  additional  ground  therefor,  and-  the  furnishing  and 
equipment  thereof 
The  above  order  was  thereafter  duly  published  as  the  notice 
of  election.    The  ballot  used  at  the  election  was  prepared  in 
conformity  with  the  order  of  the  board,  the  clerk  causing  to 
be  printed  thereon  the  usual  instructions  as  to  how  the  elector 
should  indicate  his  choice.     On  February  23,  1911,  a  special 
meeting  was  held  by  the  board  pursuant  to  notice  given  on 
February  17.     The  notice  stated  the  purpose  of  the  meeting  as 
follows:  "Said  meeting  is  called  for  the  purpose  of  adopting  a 
form  of  bond,  fixing  the  denomination  of  the  same,  and  for  the 
purpose  of  advertising  the  sale  of  courthouse  bonds,  and  to  do 


88  MoBSB  V.  Gbanitb  County  bt  al.        [Oct.  T.  H 

all  necessary  things  in  connection  with  the  advertising  and  sale 
of  bonds  for  the  erection  of  a  courthouse."  The  journal  of 
the  proceedings,  after  reciting  that  authority  had  been  con- 
ferred upon  the  board  by  the  election  and  also  the  purpose  of 
the  meeting,  contains  the  following:  ''Resolved,  in  accordance 
with  the  authority  so  given  the  board  at  said  election:  That 
the  said  board  issue,  and  they  do  hereby  issue  said  coupon 
bonds  to  the  number  of  fifty,  in  denominations  of  one  thousand 
each,  in  the  amount  of  $50,000.00,  bearing  interest  at  4^  per 
cent,  per  annum,  payable  semi-annually,"  etc.  Upon  the  passage 
of  this  resolution,  a  form  of  bond  was  adopted  and  an  order 
was  made  fixing  April  4,  1911,  at  10  o'clock  A.  M.,  as  the  date 
of  sale  and  directing  publication  of  notice  thereof,  to  be  made 
by  the  clerk  as  provided  by  the  statute.  This  was  done.  The 
date  of  issuance  was  not  specially  stated  in  the  order,  but  the 
dates  for  the  payment  of  interest  were  fixed  as  January  and 
July  of  each  year.  The  adopted  form  bore  the  date  July  1, 
1911,  and  the  due  date  wsb  fixed  as  July  1,  1931,  or,  at  the 
option  of  the  county,  as  July  1, 1921,  or  ''at  any  interest  paying 
period  after  the  1st  day  of  July,  1921."  The  district  court 
held  the  bonds  void  and  ordered  the  injunction  to  issue.  The 
defendants  have  appealed.  There  is  submitted  the  question 
whether  the  bonds  are  invalid  for  any  one  or  more  of  the  reasons 
alleged. 

By  way  of  preliminary,  it  may  be  remarked  that  the  validity 
of  the  proposed  bond  issue  is  questioned  solely  on  the  ground 
that  the  board  was  guilty  of  an  omission  to  observe  the  require- 
ment of  the  law  in  substantial  particulars.  There  is  no  alle- 
gation or  suggestion  of  fraud  or  willful  wrongdoing,  by  which 
the  plaintiff  or  any  other  elector  was  misled  so  that  he  lost 
his  vote. 

While,  in  a  strict  sense,  a  county  is  not  a  municipal  corpora- 
tion, yet,  in  the  sense  that  it  is  a  body  corporate  with  such 
powers  only  as  are  expressly  conferred  by  the  Code  and  special 
statutes,  and  such  as  are  necessarily  implied  from  those  ex- 
pressed (Rev.  Codes,  sec.  2870),  it  comes  within  the  rules  and 
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principles  applicable  to  smcli  corporations.  Therefore,  its  board 
of  commissioners — ^its  executive  body — ^is  a  body  of  limited 
[1]  powers  and  must  in  every  instance  justify  its  action  by 
reference  to  the  provisions  of  law  defining  and  limiting  these 
powers.  (Section  2894;  State  ex  reL  Lambert  v.  Coad,  23  Mont 
131,  57  Pac.  1092.)  If,  however,  there  is  no  question  of  the 
existence  of  the  power  to  do  the  act  proposed,  and  the  mode 
of  its  exercise  is  not  pointed  out,  the  board  is  left  free  to  use 
its  own  discretion  in  selecting  the  mode  it  shall  adopt  or  the 
course  it  shall  pursue,  and  the  result  cannot  be  called  in  ques- 
tion if  the  course  pursued  is  reasonably  well  adapted  to  the 
accomplishment  of  the  end  proposed. 

"1.  The  board  of  county  commissioners  has  jurisdiction  and 
power:  *  *  *  (8)  To  purchase,  receive  by  donation,  or 
lease  any  real  or  personal  property  necessary  for  the  use  of 
the  county,  preserve,  take  care  of,  manage  and  control  the  same; 
but  no  purchase  of  real  property  must  be  made  unless  the 
value  of  the  same  has  been  previously  estimated  by  three  dis- 
interested citizens  of  the  county,  appointed  by  the  district  judge 
for  that  purpose,  and  no  more  than  the  appraised  value  must 
be  paid  therefor." 

''  (9)  To  cause  to  be  erected  and  furnished  a  courthouse,  jail^ 

hospital,  and  such  other  public  buildings  as  may  be  necessary. 
•    •    • 

*'  (27)  To  issue  on  the  credit  of  the  county,  coupon  bonds  to 
an  amount  sufficient  to  secure  the  necessary  funds  for  the  pro- 
curement of  necessary  building  sites,  for  the  construction  of 
necessary  public  buildings  and  for  the  construction  of  bridges 
and  highways,  in  accordance  with  the  provisions  of  Articles 
ni  and  IV,  Chapter  II,  Title  II,  Part  IV,  of  the  Political  Code." 
(Eev.  Codes,  sec.  2894.)  Article  IV  of  the  Political  Code  of 
1895,  referred  to  in  the  last  subdivision  of  this  section,  comprises 
sections  2933  to  2938  of  the  Revised  Codes. 

Section  2905  also  confers  the  power,  among  others,  to  issue 
bonds  for  the  purchase  of  necessary  building  sites,  and  for  the 
eonstmction  of  necessary  public  buildings. 
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Section  2933  provides  that  the  question  whether  a  loan  shall 
be  effected  shall  be  sabmkted  to  the  electors  of  the  county. 

Section  2934  declares:  ''Whenever  it  is  necessary  to  submit 
to  a  vote  of  the  electors  of  the  county  the  question  of  making  a 
loan,  the  board  must  first  determine  the  amount  necessary  to  be 
raised. ' ' 

There  is  nowhere  in  the  Codes  any  provision  requiring  the 
power  of  the  board  to  be  put  in  motion  by  petition.  It  may, 
therefore,  proceed  upon  its  own  initiative  and  determine  whether 
it  is  necessary  to  effect  a  loan  and  what  amount  is  required. 
[2]  Having  ascertained  that  it  is  necessary,  it  must  determine 
the  amount  in  order  that  the  electors  may  know  the  extent  of 
the  burden  they  assume.  This  is  a  necessary  prerequisite  to 
the  validity  of  all  subsequent  proceedings.  (Section  2934.) 
Was  the  board  required  by  this  provision  to  make  specific  find- 
ings of  the  amount  necessary  for  each  of  the  three  purposes 
included  in  the  general  purpose,  viz.,  the  erection  of  a  suitable 
courthouse  building?  The  section  does  not  say  so  in  terms,  and 
since  the  power  to  purchase  real  estate  necessary  for  the  use 
of  the  county,  and  to  cause  to  be  built  and  furnished  necessary 
county  buildings,  including  a  courthouse,  and  to  issue  bonds 
for  these  purposes,  is  conferred  by  sections  2894  and  2905,  we 
hold  that  the  finding  of  the  amount  necessary  for  the  general 
purpose  was  sufficient. 

In  Hefferlin  v.  Chambers,  16  Mont.  349,  40  Pac.  787,  this 
court  in  construing  section  5,  Article  XIII,  of  the  Constitution, 
which  prohibits  a  county  from  incurring  indebtedness  or  lia- 
bility for  any  single  purpose  in  an  amount  exceeding  $10,000, 
expressly  held  that  the  purchase  of  a  site  and  the  erection  of 
a  courthouse  thereon  is  a  single  purpose  within  the  meaning  of 
the  prohibition.  And  in  the  case  of  Tegen  v.  Board  of  County 
Commissioners,  34  Mont.  79,  85  Pac.  740,  in  which  this  court, 
in  considering  the  validity  of  a  statute  creating  a  state  board 
of  health,  and  referring  to  certain  provisions  therein  which 
authorized  the  board  of  county  commissioners  to  erect  a  deten- 
tion hospital,  said:  "While  these  sections  do  not  in  express  terms 
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empower  fhe  boards  of  commissioners  to  acquire  sites  for  the 
erection  of  detention  hospitals  for  their  respective  counties,  they 
do  confer  the  power  to  build  them,  and,  by  the  well-settled  rule 
that  every  power  necessary  to  execute  the  power  expressly 
granted  is  necessarily  implied,  the  power  to  acquire  by  purchase 
or  otherwise  suitable  sites  for  these  hospitals  is  necessarily  im- 
plied; for  it  would  be  idle  to  say  that  the  boards  haVe  power 
to  erect  suitable  buildings  for  the  expressed  purpose,  and  then 
say  that  they  have  no  power  to  proceed  because  there  is  no  ex- 
press grant  of  power  to  purchase  suitable  sites  for  them/'  The 
same  may  vrith  equal  propriety  be  said  of  the  necessary  fur- 
mshing  of  the  building.  The  site  and  the  furnishing  are  both  ne- 
cessary parts  of  the  general  purpose  to  provide  the  cotmty  with 
a  oonrthouse,  because  not  only  must  the  building  be  suitable 
in  structure  and  arrangement  to  serve  the  public  as  a  courthouse, 
but  it  must  also  be  so  furnished  and  equipped  that  it  will  be 
useful  for  that  purpose.  The  preliminary  finding  of  the  board 
was  sufficient. 

But  counsel  for  plaintiff  say  that  subdivision  8  of  section 
2894,  supra,  prohibits  the  board  from  purchasing  any  real  es- 
tate, unless  its  value  has  been  previously  estimated  by  three 
disinterested  citizens,  appointed  as  therein  provided.  This  is 
true,  but  it  does  not  follow  that  the  price  must  be  ascertained 
before  the  issue  of  bonds  may  be  voted  by  the  electors.  The 
prohibition  becomes  operative  only  when  the  time  has  arrived 
when  it  becomes  necessary  to  fix  the  terms  of  the  purchase. 

2.  Nor  do  we  think  the  bonds  should  be  held  invalid  either 
because  the  ballot  used  by  the  electors  did  not  permit  them  to 
vote  upon  the  proposition  exactly  in  the  form  in  which  it  was 
stated  in  the  proclamation,  or  because  the  option  to  redeem  was 
not  reserved  in  the  terms  stated  therein.  The  only  question 
[3]  which  it  was  necessary  to  submit  to  the  electors  was 
whether  the  board  should  effect  the  loan  for  the  purpose  stated 
and  in  the  amount  found  necessary.  This  was  done,  and  we 
do  not  think  the  result  should  be  declared  nugatory  because  the 
board  consulted  the  electors  as  to  the  date  the  bonds  should 
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bear,  or  when  they  should  mature,  or  ha  to  the  rate  of  interest 
they  should  bear,  or  as  to  the  terms  of  the  option  to  redeem,  or 
as  to  the  dates  at  which  the  interest  should  be  due  and  payable. 
It  is  mandatory  upon  the  board  to  fix  the  date  of  maturity  of 
such  bonds  at  a  period  not  longer  than  twenty  years  from  the 
date  of  their  issuance,  and  to  reserve  the  option  to  redeem  them, 
or  some  of  them,  prior  to  the  date  fixed  for  their  maturity. 
So,  also,  must  the  interest,  not  exceeding  six  per  cent,  be  made 
payable  semi-annually  on  the  first  days  of  January  and  July 
of  each  year.  (Rev.  Codes,  sees.  2905,  2911,  2912;  Carlson 
V.  City  of  Helena,  39  Mont.  82,  102  Pac.  39.)  Subject  to  these 
requirements,  however,  the  board  may  fix  the  date  of  the  bonds, 
the  rate  of  interest,  and  the  terms  of  the  option  to  redeem  to 
meet  its  own  judgment  as  to  the  ability  of  the  county  to  discharge 
the  indebtedness.  With  these  matters  the  electors  have  nothing 
to  do.  The  order  of  the  board  in  such  cases  is  jurisdictional 
It  must  contemplate  an  indebtedness  which  falls  within  the 
power  of  the  board  to  create  for  a  designated  purpose.  When 
it  meets  this  requirement,  or,  in  other  words,  when  it  embodies 
all  the  statements  which  the  statute  requires  it  to  contain,  the 
consent  given  by  the  electors  is  not  restricted  or  enlarged  by 
reason  of  the  fact  that  through  inadvertence  or  mistake  it  con- 
tains matters  the  determination  of  which  lies  exclusively  in  the 
discretion  of  the  board.  The  function  of  the  order  is  not  to 
notify  the  electors  what  the  law  is,  but  to  inform  them  of  the 
action  which  the  board  proposes  to  take,  and  of  the  time  and 
place  at  which  those  entitled  to  give  or  refuse  their  consent  may 
do  so.  {State  ex  rel.  Whitmore  v.  Carbon  County,  36  Utah,  394, 
101  Pac.  222.)  A  notice  in  substantial  compliance  with  the 
statute  is  sufiicient.  (10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  631.) 
It  need  not  state  matters  implied,  and,  if  it  does,  it.  will  not 
be  nugatory  so  long  as  it  is  not  so  misleading  as  to  cause  the 
electors  to  lose  their  votes.  (15  Cyc.  323.)  It  is  analogous  to 
a  pleading  in  an  ordinary  action  or  special  proceeding.  The 
familiar  rule  applied  to  the  construction  of  a  pleading,  viz., 
that,  if  it  states  a  cause  of  action,  surplus  and  redundant  alle- 
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gations  may  be  stricken  out  or  disregarded,  is  applicable  to 
such  an  order,  and  matters  wholly  irrelevant  to  the  proposition 
to  which  the  electors  must  give  their  consent  may  be  treated 
as  surplusage.  That  the  electors  have  been  asked  to  give  their 
eoiLBent  to  things  which  the  board  may  or  must  do  without  such 
consent,  may  not  be  held  to  restrict  the  discretion  lodged  in 
it  by  the  statute.  The  instant  case  is  to  be  distinguished  from 
that  of  Carlson  v.  City  of  Helena,  supra,  and  like  cases.  In 
that  case  the  ordinance  calling  the  election  submitted  to  the 
electors  the  question  whether  the  city  should  issue  its  bonds 
to  procure  a  particular  supply  of  water,  instead  of  the  question 
generally,  whether  it  should  issue  bonda  to  procure  a  supply, 
thus  devesting  itself  of  the  discretion,  lodged  in  it  by  law,  to 
procure  any  supply  which  it  might  find  available.  The  propo- 
sition submitted  to  the  electors  of  the  city  departed  substan- 
tially from  that  which  the  council  had  authority  to  submit. 
The  election  was  held  void  for  that  reason,  and  not  because 
the  council  asked  the  approval  of  the  electors  of  things  which 
might  be  done  without  it. 

While  the  form  of  bond  adopted  incorporated  the  proposition 
as  printed  upon  the  ballot,  it  was  not  incumbent  upon  the  board 
to  have  it  so.  The  amount  and  purpose  of  the  loan,  as  stated 
in  the  ballot,  w-as  all  that  was  required  to  be  stated. 

3.  The  statute  authorizing  special  meetings  of  boards  of  county 
[4]  conmiissioners  requires  them  to  be  called  by  order  signed 
by  a  majority  of  the  members  of  the  board  and  five  days'  no- 
tice to  be  given  by  the  clerk  to  each  member  not  joining  in  the 
order.  It  provides:  ''The  order  must  specify  the  business  to 
be  transacted  and  none  other  than  that  specified  must  be  trans- 
acted at  such  meeting."  (Bev.  Codes,  sec.  28S6.)  The  purpose 
of  this  requirement  is  to  give  every  member  of  the  board  the 
opportunity  to  be  present  and  take  part  in  the  business  to  be 
transacted.  If  any  member  does  not  choose  to  be  present,  he 
may  under  this  provision  exercise  his  option  to  remain  away  in 
case  he  thinks  his  interest  in  the  pending  business  is  not  such 
•8  to  demand  his  personal  attention.    If  he  does  not  care  to 
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attend,  he  has  the  assurance  that  the  board  will  not  take  up 
any  other  business  than  that  specified.  It  is  true  that  the  order 
in  question  contains  no  reference  to  an  intention  on  the  part 
of  the  board  to  adopt  a  formal  resolution  directing  the  bonds 
to  issue;  but  it  does  state  that  the  board  intended  to  do  all 
necessary  things  in  connection  with  the  advertising  and  sale  of 
the  bonds  for  the  construction  of  a  courthouse.  This  cannot 
be  construed  to  mean  anything  other  than  that  the  board  in- 
tended to  do  everything  in  connection  with  the  preparation  of 
the  bonds  which  was  necessary  to  effect  a  sale  of  them.  This 
included,  of  course,  a  formal  order  directing  them  to  issue,  if 
such  an  order  were  necessary.  Besides,  the  order  calling  the 
meeting  was  signed  by  all  the  members  of  the  board,  and  all 
were  present  and  took  part  in  the  business  transacted.  There 
is,  we  think,  no  merit  in  the  contention  made  by  counsel  for 
plaintiff  that  the  bonds  are  void  because  the  call  for  the  meet- 
ing did  not  specially  state  that  the  formal  order  directing  the 
bonds  to  issue  would  be  made. 

4.  Was  a  majority  of  the  vote  cast  in  favor  of  the  issuance 
[6]  of  the  bonds  within  the  meaning  of  the  provision  of  law 
applicable  f  Section  5  of  Article  XIII  of  the  Constitution  de- 
clares: **No  county  shall  incur  any  indebtedness  or  liability  for 
a  single  purpose  to  an  amount  exceeding  ten  thousand  dollars 
($10,000)  without  the  approval  of  a  majority  of  the  electors 
thereof,  voting  at  an  election  to  be  provided  by  law." 

Section  2933,  supra,  of  the  Revised  Codes,  and  section  2987, 
read  as  follows: 

**Sec.  2933.  The  board  of  county  commissioners  must  not 
borrow  money  for  any  of  the  purposes  mentioned  in  this  title, 
or  for  any  single  purpose  to  an  amount  exceeding  ten  thousand 
dollars  without  the  approval  of  a  majority  of  the  electors  of  the 
county,  and  without  first  having  submitted  the  question  of  a 
loan  to  a  vote  of  such  electors." 

*'Sec.  2937.  If  a  majority  of  the  votes  cast  are  in  favor  of  the 
loan,  then  the  board  may  make  the  loan,  issuing  bonds,  or  other- 
wise, as  may  seem  best  for  the  interests  of  the  county." 
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In  the  case  of  Tinkel  y.  Griffin,  26  Mont.  426,  68  Pac.  859, 
this  court,  construing  the  provision  of  the  Constitution,  supra, 
said:  ''The  evident  meaning  of  the  Constitution  is  that  the  ap- 
proval must  be  the  result  of  an  expression  of  a  majority  of  those 
voting.  The  expression  'majority  of  the  electors  thereof  voting 
at  an  election,'  etc.,  clearly  means  a  majority  of  those  who 
vote,  and  not  a  majority  of  all  the  electors  of  the  county,  or  of 
those  who  vote  upon  any  other  issue  at  the  same  or  some  other 
time."  This  conclusion  was  reached  because  the  language  em- 
ployed indicated  that  the  convention  had  adopted  the  theory 
that  the  control  of  public  affairs  must  be  regarded  as  belonging 
to  those  electors  who  take  a  sufiScient  interest  in  them  to  give 
expression  to  their  views  at  the  ballot-box. 

But  counsel  for  plaintiff  insist  that  since  the  Constitution  is 
only  a  limitation  upon  the  power  of  the  legislature,  and  the 
provision  thereof  quoted  above  goes  no  further  than  to  declare 
that  indebtedness  beyond  the  amount  mentioned  shall  not  be 
contracted  without  the  approval  of  a  majority  of  the  electors 
"voting  at  an  election  to  be  provided  by  law,"  it  does  not  oper- 
ate as  a  limitation  upon  the  power  of  the  legislature,  but  is  only 
a  requirement  without  the  observance  of  which  the  proposed 
debt  cannot  be  contracted,  and  hence  that  the  legislature  is  free 
to  declare  that  a  county  cannot  issue  bonds  for  any  purpose  un- 
less they  are  authorized  by  a  larger  vote  than  that  required  by 
the  Constitution.  We  shall  not  stop  to  examine  this  conten- 
tion. Assuming  that  it  is  based  upon  sound  principle,  in  the 
absence  of  an  intention  clearly  expressed  by  the  legislature  to 
the  contrary,  we  are  not  at  liberty  to  conclude  that  it  in  the 
enactment  of  section  2933,  supra,  purposed  to  add  any  require- 
ment to  that  prescribed  by  the  Constitution.  Though  the  lan- 
guage of  the  section  deviates  from  that  employed  in  the 
Constitution,  it  was  evidently  enacted  in  pursuance  thereof  and 
must  be  held  to  mean  the  same.  That  this  is  true  is  clear  from 
the  position  occupied  by  the  section  in  the  Article  in  which  it  is 
fomid  and  the  subject  with  which  it  deals,  as  well  as  from  the 
provision  found  in  section  2937,  which  follows  substantially 


96  Morse  v.  Granite  County  bt  al.        [Oct.  T.  '11 

the  language  used  in  the  Constitution.  Section  2933  is  the  first 
section  in  the  Article,  and  in  pursuance  of  the  constitutional 
requirement,  declares  the  limit  beyond  which  the  county  may 
not  go  without  the  consent  of  the  electors.  The  words  '*ma^ 
jority  of  the  electors  of  the  county"  were  evidently  loosely 
used,  without  any  purpose  of  declaring  definitely  what  majority 
of  the  electors  was  deemed  necessary.  On  the  other  hand,  when 
the  legislature  came  to  declare  a  definite  purpose  on  this  sub- 
ject, in  section  2937,  by  use  of  the  words  "a  majority  of  the 
votes  cast,"  it  indicated  its  purpose  not  to  add  anything  to  the 
requirement  prescribed  by  the  Constitution,  but  to  pursue  it 
strictly.  These  sections  were  enacted  at  the  same  time,  with 
three  other  sections,  each  dealing  with  a  different  particular 
of  the  mode  prescribed  for  the  negotiation  of  loans  by  coun- 
ties. They  must  be  construed,  therefore,  so  as  to  render  them 
harmonious  with  each  other.  The  construction  we  have  given 
them  renders  them  so.  In  any  event,  under  the  rule  of  con- 
struction provided  by  the  Codes  (section  3558),  since  section 
2937  stands  later  in  numerical  order  in  the  title,  and  is  not  in- 
consistent in  its  provisions  with  the  general  meaning  and  pur- 
pose of  it  as  a  whole,  it  must  prevail. 

We  are  of  the  opinion  that  the  proceedings  of  the  board, 
though  irregular,  were  in  substantial  compliance  with  the  law; 
that  the  election  was  properly  conducted;  and  that  authority 
to  issue  the  bonds  was  granted  by  a  majority  of  the  electors,  as 
required  by  the  Constitution  and  the  statutes  made  in  pursuance 
thereof. 

The  order  granting  the  injunction  is,  accordingly,  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

Mb.  Justice  Smffh  and  Mr.  Justice  Holloway  concur. 
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ODONNELL  et  al.,  Respondents,  v.  CITY  OP  BUTTE,  Ap- 
pellant. 

(No.  3,020.) 
(Submitted  Noyember  1,  1911.    Decided  November  11,  1911.) 

[119  Pac.  281.] 

Pleading — General  Denial — Representative  Character  of  Plain- 
tiff— Admissions — Inconsistent  Defenses, 

Pleading — Oeneral  Denial — Capacity  to  Sue— Waiver. 

1.  A  general  denial  did  not  put  in  issue  the  representative  character 
of  plaintiff  administrator;  the  defect  being  one  going  to  capacity  to 
sue  must  be  specially  pleaded;  where  it  is  not  so  pleaded,  it  is  deemed 
waived. 

Pleading  and  Proof — ^Admissions — ^Issues. 

2.  An  allegation  in  an  answer  that  a  fact,  stated  in  the  complaint  as 
true,  is  true,  or  the  affirmative  statement  therein  of  a  fact  which  is 
likewise  pleaded  in  the  complaint,  is  an  admission  of  the  truth  of  the 
allegation  of  the  complaint,  and  proof  thereof  is  not  necessary. 

Pleading — Inconsistent  Defenses. 

3.  A  defendant  may  plead  inconsistent  defenses,  provided  they  are 
not  so  incompatible  as  necessarily  to  render  one  or  the  other  abso- 
lutely false. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  M.  Cle- 
ments, Judge  of  the  First  Judicial  District,  Presiding. 

Action  by  Mary  O'Donnell  and  others  against  the  City  of 
Butte.  From  a  judgment  for  plaintiffs,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Messrs.  H.  Loumdes  Maury,  John  A,  Smith,  and  N.  A.  Roter- 
ing,  for  Appellant,  submitted  a  brief;  Messrs.  Smith  and  Roter- 
ing  argued  the  cause  orally. 

Messrs.  Breen  &  Jones,  for  Respondents,  submitted  a  brief. 
Mr.  Peter  Breen  argued  the  cause  orally. 

ME.  JUSTICE  HOLIiOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  Mary  O'Donnell  and  certain 
minors,  by  Mary  O'Donnell,  their  guardian,  to  recover  damages 
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for  injuries  to  real  estate,  caused  by  a  change  of  grade  in  the 
street  upon  which  the  plaintiffs'  property  abuts.  The  answer 
admits  the  corporate  existence  of  the  city,  the  plaintiffigr'  owner- 
ship of  the  land,  and  '^  denies  generally  each  and  every  allega- 
tion contained  in  plaintifb'  complaint  not  herein  specifically 
admitted  or  denied."  This  was  followed  by  an  affirmative  de- 
fense. Upon  the  trial  plaintiffs  failed  to  introduce  any  evidence 
of  the  appointment  of  Mary  O'Donnell  as  guardian  of  the 
minors,  or  that  the  land  was  situated  within  the  corporate  lim- 
its of  Butte.  The  trial  resulted  in  a  verdict  and  judgmenc 
in  favor  of  plaintiffs.  The  defendant  city  appeals  from  the 
judgment,  and  from  an  order  denying  it  a  new  trial. 

Two  questions  only  are  presented,  and  these  arise  upon  a  con- 
sideration of  the  evidence.  It  is  urged  that  the  evidence  is 
insufficient  to  support  the  verdict,  in  this:  (a)  There  is  not  any 
evidence  that  Mary  O'Donnell  was  appointed  guardian  of  the 
minor  plaintiffs;  (b)  there  is  not  any  evidence  that  the  property 
injured  is  situated  within  the  city  of  Butte. 

1.  In  the  complaint  it  is  alleged  that  Mary  O'Donnell  is  the 
[1]  duly  appointed,  qualified  and  acting  guardian  of  the  minors, 
who  are  her  ooplaintiffs.  The  parties  hereto  apparently  treat 
the  denial  above  as  a  general  denial.  Strictly  speaking,  it  is 
not;  but  for  present  purposes  assume  that  it  is,  and  the  ques- 
tion arises.  Does  a  general  denial  raise  an  issue  upon  this  allega- 
tion t 

It  is  the  nde  that  a  general  denial  puts  in  issue  every  mate- 
rial allegation  constituting  the  cause  of  action.  (Pomeroy's 
Code  Remedies,  sees.  542,  *666;  Bliss  on  Code  Pleading,  sec. 
325.)  An  allegation  that  minor  plaintiffs  have  a  duly  appointed 
guardian  is  not  any  part  of  the  statement  of  their  cause  of  ac- 
tion, but  rather  a  statement  of  the  authority  by  which  they 
appear.  The  action  is  not  by  the  guardian.  The  guardian  is 
not  the  plaintiff,  but  the  action  is  by  the  minors,  who  are  re- 
quired to  appear  through  or  by  a  guardian  (Rev.  Codes^  sec. 
6481),  so  that  the  question  is  one  of  capacity  to  sue.  Section 
6534,  Revised   Codes,  enumerates   the   grounds   of    demurrer. 
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Subdivision  2  provides  that  one  ground  of  demurrer  is  ''that 
the  plaintiff  has  not  the  legal  capacity  to  sue."  Section  6538 
provides:  ''When  any  of  the  matters  enumerated  in  section  6534 
do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer."  Section  6535  provides  that  objection 
under  subdivisions  1,  3,  or  6  of  section  6534  may  be  stated  in 
the  language  of  the  Code;  then  follows  this  sentence:  "An 
objection  taken  under  either  of  the  other  subdivisions  must 
point  out  specifically  the  particular  defect  relied  upon."  When 
these  several  provisions  are  read  together,  it  would  seem  to  fol- 
low that  the  objection  that  plaintiff  lacks  legal  capacity  to  sue 
cannot  be  raised  by  a  general  denial.  The  lack  of  capacity  does 
not  appear  from  the  face  of  the  complaint.  Let  us  assume  that 
Annie  O'Donnell,  an  infant,  brought  this  action  in  her  own 
name,  but  did  not  plead  her  infancy ;  defendant  could  only  raise 
the  question  of  her  want  of  capacity  by  pleading  specially  that 
she  is  under  the  age  of  majority.  The  objection  may  be  taken 
by  demurrer,  if  the  fact  of  infancy  appears  from  the  face  of 
the  complaint.  If  it  does  not  so  appear,  the  objection  may  be 
made  by  answer. 

Section  6535,  above,  provides  that  the  objection  of  want  of 
capacity  to  sue  cannot  be  raised  by  pleading  in  the  words  of 
the  statute,  but  the  objection  must  point  out  specifically  the 
particular  defect.  It  may  be  suggested  that  section  6535  deals 
primarily  with  a  demurrer,  but  there  is  not  any  reason  for  a 
more  specific  designation  of  the  defect  by  demurrer  than  by  an- 
swer. In  fact,  the  Code  seems  to  contemplate  that  an  objection  of 
want  of  capacity  to  sue,  defect  or  misjoinder  of  parties,  or  mis- 
joinder of  causes  of  action  must  be  made  by  a  pleading  which  ape- 
dficaUy  points  out  the  defect  relied  upon,  whether  the  pleading 
be  a  demurrer  or  an  answer.  There  is  not  any  distinction  made 
between  these  grounds  of  objection,  and  we  imagine  that  there 
cannot  be  found  a  lawyer  who  would  insist  that  under  our  Code 
the  objection  of  defect  of  parties  or  misjoinder  of  causes  of  action 
could  possibly  be  raised  under  a  general  denial.  While  the  author- 
ities are  somewhat  in  conflict  upon  this  question^  the  decided 
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weight  of  authority  supports  the  view  we  have  announced.  (22 
Cyc.  686 ;  Ewen  v.  Chicago  &  N.  W.  By.  Co.,  38  Wis.  613 ;  DiUaye 
V.  Parks,  31  Barb.  (N.  Y.)  132;  Cheatham  v.  Riddle,  12  Tex. 
112 ;  Downs  V.  McComhs,  16  Ind.  211 ;  Rogers  v.  Marsh,  73  Mo. 
MlSchiiek  V.  Hagar,  24  Minn.  339 ;  White  v.  Moses,  11  Cal.  •70; 
Bank  of  Shasta  v.  Boyd,  99  Cal.  604,  34  Pac.  337 ;  BlackweU  v. 
British-American  M.  Co.,  65  S.  C.  105,  43  S.  E.  395.) 

Since  the  objection  to  the  capacity  of  these  minor  plaintiffs 
to  sue  was  not  taken  in  the  manner  provided  by  the  Code,  it  is 
deemed  to  be  waived.     (Section  6539,  Rev.  Codes.) 

Appellant  relies  upon  the  decision  in  Johnston  v.  Southern 
Pacific  Co.,  150  Cal.  535,  89  Pac.  348,  11  Ann.  Cas.  841,  but  the 
question  we  are  considering  was  not  even  before  the  court  in 
that  case,  and  was  not  decided.  There  the  court  had  before  it 
evidence  of  the  appointment  of  a  guardian  ad  litem  for  a  minor 
sixteen  years  of  age  upon  the  petition  of  the  guardian  alone, 
without  permitting  the  minor  to  exercise  the  right  of  nomination 
given  her  by  law.  Under  these  circumstances,  the  court  held 
that  the  appointment  was  irregular;  but  there  is  not  any  sug- 
gestion in  the  opinion  that  an  issue  was  attempted  to  be  made 
upon  the  allegation  of  the  appointment  by  a  general  denial. 
All  that  appears  is,  ''An  issue  was  joined  upon  this  allegation 
by  the  answer." 

2.  The  complaint  alleges  that  plaintiffs'  property  is  within 
the  corporate  limits  of  the  city  of  Butte.  It  is  insisted  that  this 
allegation  is  traversed  by  the  general  denial.  Immediately  fol- 
lowing the  paragraph  of  the  answer  in  which  is  found  the  denial 
claimed  to  be  a  general  denial,  there  are  set  forth  allegations 
in  the  nature  of  an  affirmative  defense,  in  which  it  is  stated 
that  plaintiffs'  land  is  within  the  city.  Plaintiffs  did  not  offer 
any  evidence  in  support  of  their  allegation  that  their  property 
is  within  the  city,  and  did  not  offer  in  evidence  the  affirmative 
defense  eontained  in  the  answer  of  the  defendant  city;  and  it 
is  now  claimed  that  they  failed  to  prove  one  of  the  material  alle- 
gations of  their  complaint. 

Appellant  makes  the  mistake  of  assuming  that  its  answer 
contains  a  general  denial.     Section  6540,  Revised  Codes,  enu- 
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merates  the  various  matters  of  which  an  answer  may  consist. 
They  are:  (1)  A  general  denial;  (2)  special  denial;  (3)  de- 
nial of  knowledge  or  information;  (4)  specific  admissions  or 
denials,  coupled  with  a  general  denial  of  all  allegations  not  spe- 
cifically admitted  or  denied;  (5)  new  matter  constituting  a 
defense  or  counterclaim.  Instead  of  this  answer  containing  a 
general  denial  of  all  the  allegations  of  plaintiffs'  complaint,  it 
[2]  denies  only  those  allegations  not  specifically  admitted.  An 
allegation  in  an  answer  that  a  fact  stated  in  the  complaint  as 
tme  is  true,  or  the  affirmative  statement  in  the  answer  of  a  fact 
which  is  likewise  pleaded  in  the  complaint,  is  an  admission  of 
the  truth  of  the  allegation  of  the  complaint,  and  proof  is  not 
necessary.  If  it  be  said  that  this  determination  practically 
denies  to  a  defendant  the  right  to  interpose  inconsistent  de- 
fenses, our  reply  is  that  the  defendant  does  not  have  such  right 
[3]  unqualifiedly.  The  rule  is  established  in  this  state  that 
'*the  defendant  may  plead  inconsistent  defenses,  provided  they 
are  not  so  incompatible  as  necessarily  to  render  one  or  the  other 
absolutely  false."  {Johnson  v.  Butte  &  Superior  Copper  Co,, 
41  Mont.  158, 108  Pac.  1057.) 

If  the  denial  in  this  answer  above  be  construed  as  a  denial 
that  plaintiffs'  property  is  within  the  city  of  Butte,  then  such 
denial  is  so  far  inconsistent  with  the  affirmative  matter  that  one 
or  the  other  is  absolutely  false.  However,  we  will  not  hold 
that  the  party  verifying  this  answer  committed  perjury ;  rather 
we  will  give  the  answer  as  a  whole  that  construction  which  is 
entirely  reasonable,  viz.,  that  the  denial  above  was  intended  only 
to  put  in  issue  those  allegations  which  do  not  appear  from  the 
answer,  as  a  whole,  to  be  admitted  to  be  true.  Under  this  con- 
struction, the  allegation  of  the  complaint  that  plaintiffs'  prop- 
erty is  within  the  city  of  Butte  is  admitted,  and  did  not  require 
any  proof. 

We  do  not  find  any  error  in  the  record.  The  judgment  and 
order  are  affirmed. 

Affirmed, 

Mk.  Chiep  Jubticb  Bbaktly  and  Mb.  Justice  Smith  concur. 
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THOMAS,  Bbspondbnt,  v.  THOMAS,  Administbatoi^  Appbij- 

LANT. 

(No.  8,008.) 
(Submitted  October  81,  1911.    Bedded  November  11,  1911.) 

[119  Pac.  288.] 

Mortgages — Foreclosure — Sale — En  Masse — In  Parcels — Order 
of  Sale. 

Mortgagee — Foreelosure— Sale— Necessity  of  Execution. 

1.  Bevised  Codes,  section  6861,  provides  for  foreclosure  by  action, 
and  directs  that  the  court's  judgment  may  direct  the  sale.  Section 
6817  provides  that,  when  a  judgment  is  for  money  or  the  possession 
of  real  or  personal  property,  the  same  may  be  enforced  by  execution, 
and,  when  the  judgment  requires  a  sale  of  property,  it  may  be  en- 
forced by  a  writ.  Held,  that  section  6817  has  no  application  to  sales 
in  foreclosure,  the  court  having  inherent  power  to  order  such  sale 
without  a  formal  execution,  the  sheriff  deriving  his  power  to  seU  from 
the  decree,  and  not  from  a  so-called  order  of  sale. 

Same — Order  of  Sale— Defects. 

2.  Since  an  officer's  authority  to  sell  land  on  foreclosure  emanates 
from  the  decree,  and  not  from  a  so-caUed  order  of  sale  issued  thereon, 
the  fact  that  such  order  ran  in  the  name  of  "The  People  of  the  State 
of  Montana,"  instead  of  "the  State  of  Montana,"  the  style  required 
for  process  by  Constitution,  Article  YIII,  section  27,  was  immaterial. 

Same— <Sale — Single  Tract. 

3.  Where  property  is  described  in  a  mortgage  as  a  single  tract,  it  may 
properly  be  so  sold  in  proceedings  to  foreclose,  unless  the  court  directo 
a  different  method  of  procedure. 

Same — Sale  in  Gross. 

4.  Revised  Codes,  section  6830,  providins  that  when  real  property, 
consisting  of  several  known  lots  or  parcels,  is  sold  under  execution, 
they  must  be  sold  separately,  is  directory  only,  so  that  a  sale  in  gross 
in  voif^able  only,  and  not  void  nor  open  to  collateral  attack. 

Same— Parcels. 

«/.  vtueie  a  mortgage  covered  two  different  pieces  of  property,  on 
which  were  various  buildings  used  for  business  and  residence  purposes, 
and  certain  of  the  buildings  were  built  across  the  line  between  the  two 
tracts,  the  sheriff,  on  mfJdng  the  sale,  was  not  bound  to  sell  each 
building  and  the  ground  necessary  to  support  it  as  a  separate  parcel, 
but  properly  sold  the  entire  property  en  masse. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  Poin- 
dexter,  a  Judge  of  the  Fifth  Judicial  District,  Presiding. 

Suit  by  Mattie  A.  Thomas  against  Arthur  Thomas  and  others. 
From  an  order  granting  a  writ  of  possession,  defendants  appeaL 
A£Srmed« 
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Messrs.  Baldwin  df  Baldivin,  for  Appellant,  8u1>mitted  a  brief ; 
Mr.  Charles  H.  Baldwin  argued  the  cause  orally. 

Since  the  Constitution  provides  that  ''The  style  of  all  process 
shall  be  'The  State  of  Montana'  •  •  •  ''  (Sec.  27,  Art. 
VJLll),  the  issuance  of  a  process  in  any  other  form  or  style  is 
prohibited,  and  the  pretended  order  of  sale  upon  which  re- 
spondent bases  her  right  is  void.  To  hold  otherwise  is  to  say 
that  the  provisions  of  the  Constitution  may  be  set  at  naught 
and  that  these  appellants  may  be  deprived  of  their  property 
without  due  process  of  law.  We  invite  the  court's  attention 
to  the  following  cases,  the  same  being  exactly  in  point  upon 
the  subject  of  the  style  of  process  and  the  purpose  of  the  style 
of  process,  decided  by  a  number  of  courts  of  last  resort  in 
states  whose  constitutions  prescribe  the  form  or  style  of  process 
as  does  the  Constitution  of  our  own  state:  Little  v.  Little,  5 
Mo.  227,  32  Am.  Dec.  317 ;  Oorma/n  v.  Stead,  1  W.  Va.  1 ;  Beach 
v.  O'Reilly,  14  W.  Va.  55;  Ferris  v.  Crow,  5  Gilm.  96;  Forbes 
v.  Darling,  94  Mich.  621,  54  N.  W.  385 ;  Sidwell  v.  Schumacker, 
99  111.  426;  Hinkley  v.  8t.  Anthony  Falls  Co.,  9  Minn.  44; 
Y eager  v.  Groves,  78  Ky.  278;  Eickam  v.  Larkey,  6  Qratt.  (Va.) 
210;  Gordon  v.  Bodwell,  59  Kan.  51,  51  Pac.  906. 

The  pretended  order  of  sale  was  void  on  its  face;  it  con- 
ferred no  legal  authority  for  any  purpose ;  all  acts  done  under 
it  were  mere  trespasses,  and  no  right  was  or  can  be  acquired 
by  any  person  thereunder.  {Smith  v.  Exit  on,  147  Ala.  642,  41 
South.  747 ;  Adams  v.  Alien,  99  Me.  249,  59  Atl.  62 ;  EolUn  v. 
Mclntire,  87  Mo.  496 ;  Hagar  v.  Haas,  66  Kan.  333,  71  Pac.  822 ; 
Squires  v.  Detunler,  45  Colo.  408, 101  Pac.  342 ;  Smith  v.  Healey 
(N.  T.  Sup.  Ct.  1910),  121  N.  Y.  Supp.  230;  Prater  v.  Wilson, 
55  S.  C.  468,  33  S.  E.  561 ;  Commonwealth  v.  Martin,  105  Mass. 
178.)  "Directions  contained  in  the  decree  or  prescribed  by 
statute  must  be  strictly  followed.  And  the  parties  interested 
cannot  even  stipulate  for  a  different  order.  A  material  variance 
from  the  direction  of  the  order  or  statute  will  render  the  sale 
void."  (12  Ency  of  PI.  ft  Pr.  91.)  This  rule  applies  in  fofe- 
dosure  sales.     {Ontario  etc.  Co.  v.  Bedford,  90  CaL  181,  27  Pac. 
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39.)  The  statute  says  the  property  must  be  so  sold.  The  object 
of  the  statute  is:  1.  To  cause  the  land  to  be  sold  at  the  largest 
available  price,  which  can  only  be  accomplished  by  offering  the 
same  so  as  to  invite  the  freest  competition  (Bernhard  v.  Hovey, 
9  Kan.  App.  29,  57  Pac.  246 ;  Power  v.  Larabee,  3  N.  D.  502,  44 
Am.  St.  Rep.  579,  57  N.  W.  789 ;  Klopp  v.  Witmoyer,  43  Pa.  219, 
82  Am.  Dec.  563),  and  in  consequence  in  parceb,  not  en  musse, 
as  many  might  want  to  bid  for  one  parcel  and  not  for  the 
others  or  all.  2.  To  afford  the  judgment  debtor  the  right  to 
redeem  separately.  {Hibemia  Bank  v.  Behnke,  121  Cal.  339, 
53  Pac.  812;  sees.  6836  et  seq.,  5723  and  5715,  Rev.  Codes; 
Power  V.  Larabee,  3  N.  D.  502,  44  Am.  St.  Rep.  577,  57  N.  W. 
789;  2  Freeman  on  Executions,  3d  ed.,  sec.  926.)  The  right  of 
redemption  is  a  valuable  property  right.  (Teralta  etc.  Co.  v. 
Shaffer,  116  Cal.  518,  58  Am.  St.  Rep.  194,  48  Pac.  613.)  And 
all  contracts  in  restraint  of  this  right  are  void.  (Sec.  5715, 
Rev.  Codes.)  If  appellant  could  not  waive  the  right  of  redemp- 
tion, respondent  certaintly  has  no  right  to  deprive  him  of  it. 
3.  For  the  further  reason  that  when  sufficient  property  has 
been  sold  to  satisfy  the  claim,  the  power  of  the  sheriff  ceases 
and  no  more  property  than  is  necessary  for  that  purpose  shall 
be  sold.  (Sees.  6830,  6861,  Rev.  Codes;  Power  v.  Larabee,  3  N. 
D.  502,  44  Am.  St.  Rep.  579,  57  N.  W.  789 ;  Hibemia  Bank  v. 
Behnke,  121  Cal.  339,  53  Pac.  812,  813.)  The  sale  having  been 
made  in  a  manner  not  authorized  by  the  decree  or  statute,  injury 
will  be  presumed.  (Power  v.  Larabee,  3  N.  D.  502,  44  Am.  St. 
Rep.  580,  57  N.  W.  789.) 

A  mortgage  does  not  entitle  the  mortgagee  to  the  possession 
of  the  property  unless  authorized  by  the  express  terms  of  the 
mortgage;  and  while  in  possession  of  mortgaged  real  property 
the  mortgagor  may,  collect  and  appropriate  to  his  own  use  the 
rents  and  profits  thereof.  {Davidson  v.  Wampler,  29  Mont. 
62,  74  Pac.  82 ;  Demers  v.  Oraham,  36  Mont.  402,  122  Am.  St. 
Rep.  384,  93  Pac.  268,  14  L.  R.  A.,  n.  s.,  431,  13  Ann.  Gas.  97; 
Hull  V.  DieU,  21  Mont.  71,  52  Pac.  782.) 
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In  proceedings  for  recovery  of  possession  -by  the  foreclosure 
purchaser  the  defendant  may  show  that  the  decree  was  void  or 
may  set  np  fatal  irregularities  in  the  sale.  {Vietzen  v.  Otis, 
46  Wash.  402,  90  Pac.  265;  Shehan  v.  Stuart,  117  Iowa,  207,  90 
N.  W.  614 ;  Robinson  v.  United  Trust  Co.,  71  Ark.  222,  72  S. 
W.  992.)  The  court  may  try  and  determine  the  validity  of 
the  foreclosure  proceedings  and  of  the  purchaser's  title,  and 
may  not  only  award  the  writ  of  possession  or  assistance  de* 
manded,  but  may  also  set  aside  the  foreclosure  sale,  if  found 
to  be  fatally  defective,  and  order  a  resale  (27  Cyc.  1743; 
Oibson  V.  Barbour,  100  N.  C.  192,  6  S.  B.  766),  or  restore  poB. 
session  of  the  property  to  the  party  from  whom  it  was  unlaw- 
fully taken.  (Winters  v.  Helm,  3  Nev.  394.)  Courts  will  never 
permit  the  wrongful  use  of  their  process,  and  in  case  such  us« 
is  attempted  the  party  will  not  be  permitted  to  gain  an  ad^ 
vantage  by  such  use.  (Warner  v.  Bright,  52  HI.  35;  Stein  v. 
Valkenhuysen,  El.  B.  &  El.  65,  96  E.  C.  L.  65.)  If  the  fore- 
closure purchaser  takes  possession  under  a  void  foreclosure 
sale,  he  is  liable  to  account  for  the  rents  and  profits  during  the 
time  of  his  occupancy.  (27  Cyc,  1490;  Lovelace  v.  Hutchinson, 
106  Ala.  417,  17  South.  623;  Atkins  v.  Tutwiler,  98  Ala.  129, 
11  South.  640;  Welch  v.  Oreenalge,  2  Heisk.  (Tenn.)  209; 
BUger  v.  Waller,  14  Wall.  (U.  S.)    297,  20  L.  Ed.  891.) 

The  sale  was  not  made  in  conformity  with  law  and  the  writ 
was  void.  Respondent  has  no  legal  foundation  upon  which  to 
stand  in  court.  (Vietzen  v.  Otis,  46  Wash.  402,  90  Pac.  265.) 
She  was  the  purchaser  at  the  pretended  sale — ^there  was  as  « 
matter  of  law  no  sale — ^the  foundation  upon  which  her  pre- 
tended rights  are  based,  the  pretended  order  of  sale,  must  of 
necessity,  we  believe,  be  declared  a  nuUity.  If  so,  all  proceed- 
ings had  under  it  and  all  pretended  rights  acquired  thereby 
must  fall.  It  is  then  the  duty  of  the  court  to  restore  appel- 
lants to  the  position  which  they  would  now  occupy  were  it  not 
for  said  pretended  sale  (Reynolds  v.  Harris,  14  Cal.  667,  76 
Am.  Dec.  459;  Ketchum  v.  Crippen^  37  Cal.  223;  Reynolds  v. 
Horner^  45  Cal.  616,  4  Morr.  Min.  Eep.  656 ;  Polack  v.  Shafer, 
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46  Cal.  270;  Ede  Y.Eazen,  61  Cal.  360;  Cowdery  v.  London  etc. 
Bank,  139  Cal.  298,  96  Am.  St.  Rep.  115,  73  Pac.  196),  and 
direct  restitution.  {Heydenfeli  v.  Superior  Court,  117  Cal. 
348,  49  Pac.  210;  Hall  v.  Emmons,  11  Abb.  Pr.,  n.  s.  (N.  Y.), 
435 ;  Chamberlain  v.  Choles,  35  N.  Y.  477 ;  Bickett  v.  Oarner, 
31  Ohio  St.  28;  HUer  v.  HUer,  35  Ohio  St.  645;  Fleming  v. 
Riddick,  5  Gratt.  (Va.)  272,  50  Am.  Dec.  119;  Yroman  v.  Dewey, 
23  Wis.  626.) 

In  behalf  of  Respondent,  Messrs.  Howell  &  Davis  submitted 
a  brief;  Mr.  W.  F.  Davis  argued  the  cause  orally. 

■ 

Was  the  sale  void  because  the  style  of  the  order  of  sale  was 
"The  People  of  the  State  of  Montana"  instead  of  '*The  State 
of  Montana"!  Section  6817  of  the  Revised  Codes  provides, 
among  other  things,  as  follows:  "When  judgment  requires  the 
sale  of  property  the  same  may  be  enforced  by  a  writ  recitinsr 
such  judgment,  or  the  material  parts  thereof,  directing  the 
proper  officer  to  execute  the  judgment,  by  making  the  sale  and 
applying  the  proceeds  in  conformity  therewith."  The  order 
of  sale  in  this  case,  which  contained  a  certified  copy  of  the  de- 
cree of  foreclosure,  was  evidently  issued  in  pursuance  of  the 
foregoing  provision  of  the  statute,  and,  but  for  this  statute,  no 
order  of  sale  would  be  necessary  or  proper  in  foreclosure  cases. 
Prior  to  1877  there  was  no  provision  of  the  statutes  in  Mon- 
tana requiring  an  order  of  sale  in  foreclosure  cases.  In  that 
year  the  section  above  referred  to  was  adopted  from  California. 

In  Hihierd  v.  Smith,  50  Cal.  511,  the  supreme  court  of  that 
state  held  an  execution  valid  which  did  not  run  in  the  name  of 
*'The  People  of  the  State  of  California,"  as  required  by  the 
Constitution  of  that  state.  The  court  said:  "The  execution 
offered  by  defendants,  although  irregular  and  defective  in  form, 
was  amendable  and  not  void."  (See,  also,  Newmark  v.  Chap- 
m>&n,  53  Cal.  557 ;  Camahan  v.  Pell,  4  Colo.  190 ;  State  v.  Cas- 
sidy,  4  S.  D.  58,  54  N.  W.  929 ;  Eager  v.  Astorg,  145  Cal.  553, 
104  Am.  St.  Rep.  68, 79  Pac.  68 ;  Wilson  v.  Gray,  5  Idaho,  221, 47 
Pac.  942;  Johnson  v.  Colby,  52  Neb.  327,  72  N.  W.  313;  De  Witt 


44  Mont.].  Thomas  t;.  Thomas.  107 

etc.  Bank  v.  Mickelherry,  244  IlL  77,  135  Am.  St.  Eep.  304,  91 
N.  E.  86;  Park  v.  Church,  6  How.  Pr.  381;  24  Cyc.  10;  27  Cyc. 
1671.)  The  supreme  court  of  Arkausafi  cut  the  Qordian  knot 
in  this  fashion:  ''The  style  of  process  is  a  matter  of  form, 
worthy  to  be  preserved  as  form,  to  keep  alive  the  idea  of  state 
sovereignty.  But  it  is  not  a  matter  of  substance."  (Kahn  v. 
Kuhn,  44  Ark.  404;  MitcheU  v.  CorOey,  13  Ark.  414.) 
Section  6830  of  the  Revised  Codes  requires  that  ''when  a  sale 

18  of  real  property  on  execution,  consisting  of  several  known  lots 
or  parcels,  they  must  be  sold  separately."  This  section  is  simi- 
lar to  section  694  of  the  California  Code  of  Civil  Procedure, 
and  the  supreme  court  of  that  state  has  repeatedly  held  that 
that  section  is  directory  merely  and  not  mandatory,  that  sales 
of  real  property  consisting  of  several  distinct  and  well-known 

• 

tracts  as  a  whole  and  none  separately,  are  voidable  but  not 
void,  and  that  such  sales  are  subject  to  be  set  aside  on  timely 
application.  (Anglo-California  Bank  v.  Cerf,  142  Cal.  303,  75 
Pac.  902 ;  Marston  v.  White,  91  Cal.  40,  27  Pac  588 ;  Vigoureux 
V.  Murphy,  54  Cal.  346 ;  San  Francisco  v.  Pixley,  21  Cal.  57 ; 
Browne  v.  Ferrea,  51  Cal.  552;  Fergus  v.  Woodworth,  44  HI. 
374 ;  Freeman  on  Executions,  sec.  296 ;  Wiltsie  on  Mortgage  Pore- 
dosure,  sec.  574.)  "What  constitutes  a  seasonable  application 
was  discussed  in  the  case  of  Vigoureux  v.  Murphy,  supra, 
where  it  Was  held  that  the  application  should  be  made  within 
the  period  of  redemption.     {Gregory  v.  Bouvier,  77  Cal.  123, 

19  Pac.  232.) 

"He  who  seeks  equity  should  do  equity.'*  In  no  class  of 
eases  has  this  maxim  been  given  more  forcible  application  than 
in  proceedings  to  set  aside  foreclosure  sales  on  the  ground  of 
acme  naked  technicality.  (Haggerty  v.  Wilczinskiy  143  Fed.  22, 
74  C.  C.  A.  176 ;  Currier  v.  Teske,  82  Neb.  315,  117  N.  W.  712 ; 
Backtu  V.  Burke,  63  Minn.  272,  65  N.  W.  459.)  As  to  that 
portion  of  the  mortgaged  premises  upon  which  the  plaintiff  has 
been  collecting  rent,  she  is  to  be  deemed  a  mortgagee  in  pos- 
aession.  As  to  such  portion,  she  cannot  be  ejected  nor  called 
on  to  account  without  the  payment,  or  the  offer  to  pay,  the 
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mortgage  debt.  (Cooke  v.  Cooper,  18  Or.  142,  17  Am.  St.  Rep. 
709,  22  Pac.  945,  7  L.  R.  A.  273 ;  Rogers  v.  Benton,  39  Minn. 
39,  12  Am.  St.  Rep.  613,  38  N.  W.  765 ;  Miner  v.  Beekman,  50 
N.  T.  337;  Glover  v.  Cox,  130  Ga.  476,  61  S.  E.  12;  27  Cyc. 
123&-1238.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  November  9,  1908,  a  decree  of  foreclosure  of  a  mortgage 
held  by  the  respondent  on  certain  real  property  of  the  appel- 
lants was  entered  in  the  district  court  of  Silver  Bow  county. 
On  November  14,  1908,  an  order  of  sale,  containing  a  copy  of 
the  decree,  was  issued  to  the  sheriff.  This  order  of  sale  ran  in 
the  name  of  *  *  The  People  of  the  State  of  Montana. ' '  The  sher- 
iff sold  the  property  en  masse  to  the  respondent,  for  the  amount 
of  the  mortgage  debt.  The  decree  provided  that  the  mortgaged 
property  **be  sold,  after  due  notice,  at  public  auction  by  the 
sheriff  of  Silver  Bow  county  in  the  manner  prescribed  by  the 
laws  of  Montana,  for  the  sale  of  real  estate  under  execution." 
On  December  15,  1909,  the  sheriff  issued  a  deed  to  the  pur- 
chaser. On  January  28,  1910,  the  appellants  being  still  in  pos- 
session of  a  portion  of  the  premises,  the  respondent  filed  with 
the  court  a  petition  setting  forth  the  facts  heretofore  recited, 
and  praying  that  she  be  put  in  possession.  The  appellants  filed 
an  answer,  in  which  they  alleged,  in  substance,  that  the  sale 
was  void  for  two  reasons:  (1)  Because  the  order  of  sale  did 
not  run  in  the  name  of  **The  State  of  Montana";  and  (2)  be- 
cause the  premises  consisted  of  several  known  lots  and  parcels 
of  land  which  were  not  sold  separately.  At  the  hearing  the 
district  court  made  the  following  finding  of  fact,  among  others: 
"That  the  said  property  covered  by  said  mortgage  and  described 
in  said  judgment  consisted  of  two  adjoining  tracts  of  land  upon 
which  were  several  buildings  used  for  business  and  residence 
purposes,  one  tract  being  a  portion  of  the  Silver  Hill  lode,  and 
the  other  tract  being  lot  1  of  block  A  of  the  Belle  of  Butte 
Addition.  Certain  buildings  were  built  across  the  line  between 
said  tracts,  such  buildings  facing  the  west,  and  said  division 
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line  running  north  and  south.  That  to  have  sold  said  lot  1 
in  block  A  of  the  Belle  of  Butte  Addition  separate  from  the 
Hill  tract  would  have  divided  such  buildings  through  the  center, 
practically  rendering  e^ch  portion  of  the  buildings  so  divided 
useless.  That  it  was  more  beneficial  to  the  said  parties  to  said 
action  to  sell  said  tracts  of  land  en  masse  than  to  sell  the  same 
separately  as  described  in  said  mortgage."  The  court  concluded 
that  the  respondent  was  entitled  to  the  relief  prayed  for,  and 
entered  an  order  accordingly.    The  appeal  is  from  the  order. 

1.  Section  6861,  Revised  Codes,  provides  (in  part):  ''There 
[1]  is  but  one  action  for  the  recovery  of  debt,  or  the  enforce- 
ment of  any  right  secured  by  mortgage  upon  real  estate  or  per- 
sonal property,  which  action  must  be  in  accordance  with  the 
provisions  of  this  chapter.  In  such  action  the  court  may,  by 
its  judgment,  direct  a  sale  of  the  encumbered  property,  and  the 
application  of  the  proceeds  of  the  sale,  and  the  payment  of  the 
costs  of  the  court  and  the  expenses  of  the  sale,  and  the  amount 
due  the  plaintiff."  This  section  is  found  under  the  chapter- 
heading:  ''Action  for  the  Foreclosure  of  Mortgages."  Under 
the  chapter-heading,  "Executions,"  we  find  section  6817,  Re- 
vised Codes,  which  reads  as  follows  (in  part) :  "When  the 
judgment  is  for  money  or  the  possession  of  real  or  personal 
property,  the  same  may  be  enforced  by  a  writ  of  execution 
•  •  •  When  the  judgment  requires  the  sale  of  property,  the 
same  may  be  enforced  by  a  writ  reciting  such  judgment  or  the 
material  parts  thereof,  and  directing  the  proper  officer  to  exe- 
cute the  judgment,  by  making  the  sale  and  applying  the  pro- 
ceeds in  conformity  therewith." 

It  is  contended  that  the  sale  of  real  property  under  foreclosure 
proceedings  can  only  be  made  pursuant  to  process,  to-wit,  a 
writ  of  execution  as  provided  in  section  6817,  Revised  Codes, 
just  quotod,  or  as  the  process  is  called  in  this  case,  an  order  of 
sale,  and  that  such  writ  or  order  must  issue  in  the  name  of  the 
state  of  Montana  to  conform  to  the  mandates  of  the  Constitution 
and  the  Codes.  Section  27,  Article  VIII,  of  the  Constitution 
of  Montana,  provides:  "The  style  of  all  process  shall  be  *The 
State  of  Montana.'  "    Section  6814,  Revised  Codes,  provides: 
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"The  writ  of  execution  must  be  issued  in  the  name  of  the  state  of 
Montana. ' '  Section  6861,  Revised  Codes,  supra,  declares  that  an 
action  to  foreclose  a  mortgage  must  be  in  accordance  with  the  pro- 
visions  of  tiiat  chapter.  There  is  nothing  in  the  remainder  of  the 
chapter  relating  to  the  point  in  question.  The  proceedings 
therein  provided  for  are  exclusive.  The  sale  is  directed  by  the 
court  by  its  judgment,  and  such  judgment  is  sufficient  warrant  to 
the  sheriff  for  making  the  sale.  The  scope  and  purpose  of  the 
writ  of  execution  referred  to  in  section  6814,  Revised  Codes,  5U- 
pra,  are  set  forth  at  length  in  the  subsequent  provisions  of  that 
section.  We  find  there  no  reference  to  a  writ  of  execution  for  the 
purpose  of  carrying  a  decree  of  foreclosure  into  effect.  The 
distinction  between  an  ordinary  execution  and  an  order  of  sale  of 
mortgaged  property  is  that  in  the  one  case  there  is  nothing  in  the 
judgement  itself  giving  the  officer  authority  to  sell  the  property  of 
the  debtor.  Before  he  is  authorized  to  proceed,  he  must  have  spe- 
cific directions  so  to  do;  while  in  the  second  case  the  property 
to  be  subjected  to  the  payment  of  the  debt  is  already  indicated 
by,  and  described  in,  the  decree,  coupled  with  a  mandate  that 
it  be  sold  by  the  sheriff  to  satisfy  the  demands  of  the  plaintiff. 
A  mortgagor  contracts,  either  expressly  or  by  implication,  that 
the  mortgaged  property  may  be  sold  to  satisfy  his  debt.  (See 
sections  5731,  5736,  5742,  Revised  Codes.)  The  property  of 
the  defendant  against  whom  an  ordinary  money  judgment  is 
entered  is  subjected  to  the  payment  of  the  judgment  by  opera- 
tion of  law,  and  the  sheriff  may  not  proceed  against  any  partic- 
ular property  without  a  warrant  for  so  doing.  The  word 
"process"  employed  in  the  Constitution  does  not  include  the 
order  of  sale  found  in  the  decree  of  a  court  of  equity  in  fore- 
closure proceedings. 

The  supreme  court  of  California,  in  Newmark  v.  Chapman, 
53  Cal.  557,  sustained  a  sale,  in  foreclosure  proceedings,  made 
by  a  sheriff  having  as  his  authority  a  certified  copy  of  the  decree 
only.  The  court  held  that  such  "process"  was  erroneous,  but 
that  the  same  was  amendable,  and  would  be  considered  as  hav- 
ing been  amended  when  attacked  collaterally.    The  court  there 
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appears  to  hold  that  the  proper  practice  would  have  been  to 
enforce  the  foredosnre  decree  by  virtue  of  a  writ  of  execution, 
citing  a  Code  provision  similar  to  our  section  6817,  Revised 
Codes.  Whether  we  regard  the  order  of  sale  found  in  the  decree 
as  ^'erroneous  process/'  but  amendable,  or  as  the  only  author- 
ity required  by  the  officer,  and  complete  in  itself,  the  result 
to  these  appellants  is  the  same;  but  we  are  of  opinion  that  the 
better  reasoning  results  in  the  conclusion  that  no  order  of  sale 
or  writ  of  execution  is  necessary  to  carry  the  judgment  of  the 
court  into  effect.  We  think  section  6817,  Revised  Codes,  has 
no  application  to  sales  of  property  in  foreclosure  proceedings. 
There  can  be  no  doubt  of  the  inherent  power  of  a  court  of  equity 
to  order  a  sale  of  mortgaged  property  without  issuing  a  formal 
writ  of  execution,  unless  that  power  has  been  taken  away  by 
statute,  and  we  find  no  such  provision  in  our  Codes.  In  the 
case  of  Johnson  v.  Colby,  52  Neb.  327,  72  N.  W.  313,  the  court 
said:  ''It  is  said  that  the  sale  was  either  void  or  voidable  be- 
cause the  order  on  which  it  was  made  does  not  run  in  the  name 
of  the  state  of  Nebraska.  It  is  unnecessary  to  consider  whether 
or  not  the  order  sufficiently  followed  the  constitutional  provision 
as  to  the  style  of  process,  because  a  decree  of  foreclosure  oper- 
ates directly  upon  the  mortgaged  property,  and  is  itself  suffi- 
cient authority  for  the  officer  to  proceed.  It  is  unnecessary 
that  any  order  aside  from  the  decree  should  issue.''  We  quote, 
also,  from  the  case  of  De  Witt  County  N.  Bank  v.  Mickelberry, 
244  HI.  77,  135  Am.  St  Eep.  304,  91  N.  E.  86,  as  foUows:  "It 
has  been  held  that,  under  a  decree  directing  the  sale  of  the  prem- 
ises sought  to  be  redeemed,  it  is  not  necessary  that  an  execution 
should  be  issued  and  levied  on  the  premises.  Under  the  chan- 
cery practice,  no  execution  issues  except  on  personal  money 
decrees,  but  a  decree  of  sale  is  itself  the  authority  upon  which 
the  officer  proceeds." 

It  is  determined,  therefore,  that  the  sheriff  did  not  derive 
[2]  his  power  to  sell  from  the  so-called  "order  of  sale,"  but 
from  the  decree  itself,  and  that  any  defects  in  the  order  were 
inmiaterial,  and  should  be  disregarded. 


112  Thomas  v.  Thomas.  [Oct.  T.  11 

2.  It  will  be  noticed  that  the  decree  provided,  touching  the 
manner  of  the  sale,  that  it  should  be  made  ^'in  the  manner  pre- 
scribed for  the  sale  of  real  estate  under  execution."  Section 
6830,  Bevised  Codes,  provides  (in  part) :  "When  the  sale  is  of 
real  property,  consisting  of  several  known  lots  or  parcels,  they 
[3}  must  be  sold  separately."  According  to  the  description 
in  the  mortgage,  the  premises  consisted  of  a  portion  of  the  Sil- 
ver Hill  lode  mining  claim,  described  by  metes  and  bounds,  and 
lot  1  of  block  A  of  the  Belle  of  Butte  Addition  to  Butte.  The 
Centerville  road  (so  called),  being  a  highway  about  thirty  or 
forty  feet  wide,  runs  through  the  property,  and  is  covered  by 
the  mortgage.  On  the  east  side  of  this  road  there  is  situated 
upon  the  mortgaged  real  estate  a  nine-room  brick  dwelling- 
house,  occupied  by  the  appellant  Arthur  Thomas  as  a  residence, 
and  known  as  No.  800  North  Main  street.  This  building  is  in- 
closed by  a  fence  on  the  south  and  east  sides.  On  the  north 
side  there  is  a  store  building,  and  the  house  itself  is  on  or  very 
near  what  the  witnesses  termed  the  west  line.  Also  on  the 
east  side  of  the  road  is  a  brick-veneered  building,  known  as 
Nos.  802  and  804  North  Main  Street.  On  the  west  side  of  the 
road  are  situated  a  brick  building  known  as  No.  809  North 
Main  street,  and  a  31-room  frame  building  known  as  No.  819. 
In  addition  to  the  above,  there  is  covered  by  the  mortgage  a 
large  tract  of  ground  with  no  improvements  thereon. 

No  complaint  is  made  that  the  property  was  not  sold  accord- 
ing to  the  two  separate  descriptions  found  in  the  mortgage, 
but  the  claim  appears  to  be  advanced  that  the  buildings  should 
have  been  separately  sold,  together  with  the  ground  upon  which 
each  stands.  The  reason  for  not  selling  according  to  the  de- 
scription found  in  the  mortgage  becomes  apparent  on  inspection 
of  the  court's  finding,  heretofore  quoted,  to-wit,  the  dividing 
line  between  the  two  parcels  would  intersect  the  buildings.  It 
does  not  appear  that  the  property  was  divided  in  any  public 
records  into  known  lots  or  parcels  in  conformity  to  the  position 
or  situation  of  the  buildings  thereon.    The  fact  that  the  build- 
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ings  were  so  situated  as  to  be  susceptible  of  separate  sale  or  that 
they  were  known  as  separate  buildings  is  not  of  itself  sufficient 
to  overcome  the  presumption  that  the  officer  performed  his  duty. 
{Burton  v.  Kipp,  30  Mont.  275,  76  Pac.  563.)  The  sheriff,  espe- 
cially in  the  absence  of  the  judgment  debtor,  would  have  no 
authority  arbitrarily  to  so  divide  the  property.  The  statute  dis- 
tinctly refers  to  known  lots  or  parcels  of  real  property,  not  known 
buildings.  No  duty  devolved  upon  the  officer  to  exercise  his  per- 
sonal judgment  as  to  how  much  land  was  necessary  to  accommo- 
date each  building,  in  the  absence  of  express  directions  so  to  do. 
{Dates  V.  Winstariley,  53  HI.  App.  623.)  And  it  may  be  sug- 
gested, if  he  had  undertaken  to  set  apart  a  portion  of  land  to  each 
building,  there  would  still  have  remained  a  large  unimproved 
area  which  could  not  theretofore  have  been  known  as  a  separate 
parcel. 

"Where  property  is  described  in  a  mortgage  as  a  single  tract, 
it  may  properly  be  so  sold  in  proceedings  to  foreclose,  unless  the 
court  directs  a  different  method  of  procedure.  {Field  v.  Brokaw, 
159  HI.  560,  42  N.  E.  877 ;  Patton  v.  Smith,  113  111.  499 ;  Davis 
V.  Dresback,  81  HI.  393 ;  Durm  v.  Fish,  46  Mich.  312,  9  N.  W. 
429;  OriswoldY.  FawUr,  24  Barb.  (N.  Y.)  135.) 

But  the  order  of  the  court  must  be  upheld  for  another  reason. 
The  statute  requiring  known  pieces  and  parcels  of  land  to  be 
[4]  sold  separately  is  merely  directory.  At  most,  the  sale  in 
gross  is  voidable,  and  not  void.  It  is  not  open  to  collateral  at- 
tack. 

There  is  not  anything  in  the  statute  to  indicate  an  intention 
[6]  on  the  part  of  the  law-making  body  to  declare  the  sale  void 
for  failure  to  sell  separately,  and  there  are,  we  think,  many 
reasons,  founded  in  equitable  considerations,  why  it  should  not  be 
so  considered.  This  court  in  Burton  v.  Kipp,  supra,  held  that  an 
execution  sale  was  not  void  for  failure  to  g^ve  notice  thereof. 
ilr.  Freeman  in  his  work  on  Executions  (Vol.  2,  sec.  296)  says: 
"In  truth,  though  the  statute  of  the  state  expressly  commands 
the  officer  to  sell  in  parcels,  the  requirement  is  generally  con- 
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struod  to  be  directory  only.  •  •  •  We  have  so  far  proceeded 
upon  the  theory  that  sales  en  masse,  though  voidable,  are  not 
void.  This,  we  believe,  necessarily  follows  from  tiie  fact  that  a 
person  who  deems  himself  prejudiced  thereby  may  move  for 
their  vacation,  and  by  his  failure  to  do  so  he  ratifies  them,  and 
precludes  himself  and  others  from  insisting^  that  they  are  void." 
We  think  this  rule  is  founded  in  equity  and  good  conscience,  as 
well  as  legal  reason.  At  most,  the  failure  to  sell  separately  is  a 
mere  irregularity,  which  may  or  may  not  result  in  prejudice 
to  the  defendant.  If  he  deems  himself  aggrieved,  he  may  move 
to  have  the  sale  set  aside  and  the  property  resold,  or  he  may  pro- 
ceed by  bill  in  equity.  Either  method  would  constitute  a  direct 
attack  upon  the  sale.  But  he  ought  i\pt  to  be  i>ermitted  to  remain 
silent  and  inactive  until  demand  is  made  for  possession,  and  then 
resist  such  demand  by  collateral  attack  upon  the  proceedings 
leading  up  to  the  sale.  (See  WUlard  v.  Finnegan,  42  Minn.  476, 
44  N.  W.  985,  8  L.  R.  A.  50;  MiUer  v.  Trudgeon,  16  Okl.  337,  86 
Pac.  523;  Wallace  v.  Feely,  61  How.  Pr.  (N.  T.)  225;  Bozarth 
V.  Largent,  128  111.  95,  21  N.  B.  218.)  In  the  last  ease  above 
cited  the  supreme  court  of  Illinois  said:  ''It  is  objected  that  the 
mortgaged  premises  were  improperly  sold  en  masse.  If  this  be 
conceded,  it  would  not  render  the  sale  void.  At  most,  it  would 
only  be  ground  for  setting  the  sale  aside,  on  proper  application 
to  the  court  in  apt  time."  (See,  also,  Gregory  v.  Bovier,  77  Cal. 
121,  19  Pac.  232 ;  HudepoM  v.  Liberty  HiU  W.  <&  M.  Co.,  94 
Cal.  588,  28  Am.  St.  Rep.  149,  29  Pac.  1025 ;  Power  v.  Larabee, 
3  N.  D.  502,  44  Am.  St.  Rep.  577,  57  N.  W.  789;  Palmer  v. 
Btddle,180  lU.  461,  54  N.  B.  227;  Letois  v.  Whitten,  112  Mo. 
318,  20  S.  W.  617.) 

3.  It  appears  that  the  plaintiff  on  or  about  the  1st  day  of 
January,  1909,  directed  the  tenants  of  certain  of  the  buildings  to 
pay  rent  to  him,  and  that  they  have  done  so.  At  the  trial  an 
accounting  was  had  of  these  rents  and  profits,  but  we  do  not 
understand  that  this  evidence  was  to  be  considered  save  in  the 
event  the  court  should  hold  the  sale  void.    It  having  been  deter- 
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mined  that  the  sale  was  not  yoid,  it  follows,  as  it  seems  to  ns, 
that  the  plaintijff  is  entitled  to  the  relief  demanded. 
ISie  order  is  afSrmed. 

Affirmed* 

Mb.  Chief  Jtjstiob  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


KELLY,  Respondent,  v.  CITT  OP  BUTTE,  Appellant, 

(No.  3,023.) 
(Sabmitted  NoTember  1,  1911.    Decided  November  11,  1911.) 

[119  Pac.  171.] 

Mumcipal  Corporations — Injuries  to  Property — Notice — Mea9' 
we  of  Damages — Instnictions — Objections — Review — Costs — 
Maps.  ^ 

ICnnicipal    Corporatioiifl — Injiiriee   to   Property — ^Notiee    of   Injury — ^''De- 
fect'' 

1.  Where  plaintiff  sued  defendant  city  for  flooding  his  mine,  by  rea- 
son of  a  defective  plan  adopted  for  the  eonstmction  of  a  sewer,  the 
canse  of  the  injury  was  not  a  "defect,"  within  Bevised  Codes,  section 
3289,  providing  that  notice  of  claim  for  injuries  must  be  given  before 
the  city  shall  be  liable  for  damages  for  any  defect  in  a  bridge,  street, 
public  work,  etc. 

Same— Notice — Statutes. 

2.  Bevised  Godes^  section  8289,  providing  that  notice  of  claim  for  in- 
juries must  be  nven  to  a  city  or  town  before  it  shall  be  liable  for 
damages  caused  by  any  defect  in  any  bridge,  street,  public  work,  etc., 
having  been  enacted  under  a  title  "An  Act  relating  to  actions  against 
cities  and  towns  for  damages  to  persons  injured  on  streets  and  other 
public  grounds  by  reason  of  the  negligence  of  any  public  officer,  agent, 
or  employee  in  any  city  or  town  in  Montana"  (Laws  1903,  c.  93), 
such  section  applied  only  to  injuries  to  persons,  as  distinguished  from 
injuries  to  property. 

Same — Actions — Question  for  Jury. 

3.  In  an  action  against  a  city  for  the  flooding  of  plaintiff's  mine 
during  the  progress  of  work  in  the  construction  of  a  sewer,  whether 
such  flooding  resulted  from  the  city's  negligence  in  carrying  out  a  gen- 
eral plan  of  excavation  for  the  extension  of  its  sewer,  without  provid- 
big  an  eficient  method  to  protect  the  ground  from  waters  flowing 
down  a  gulch  from  above  the  excavation,  lield  for  the  jury. 

Biiae— Actions — ^Damages — ^Measure. 

4.  In  an  action  against  a  city  for  flooding  plaintiff's  mine,  the  meas- 
un  of  plaintiirs  £unages  was  such  an  amount  as  it  would  cost  to  put 
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th«  mine  in  the  same  condition  it  was  in  before  it  was  flooded,  witk 
interest  in  the  discretion  of  the  jurj. 

Appeal  and  EIrror — Objections  to  Instructions — Sufficiency. 

5.  Where,  in  a  suit  for  flooding  plaintiflTs  mine,  phiintiff  sought  to 
recover  the  cost  of  repairing  the  damage,  and  the  court  charged  that 
he  was  entitled  to  recover  his  necessarj  and  reasonable  expenditures 
in  that  behalf,  an  objection  that  it  was  not  shown  that  the  expendi- 
tures were  reasonable  was  special,  and  could  not  be  considered  on 
appeal,  where  the  only  objection  at  the  trial  was  that  certain  items 
included  in  the  amount  sued  for  were  not  proved  to  be  reasonable. 

Same — Review — Harmless  Error — Instructions. 

6.  Where,  in  an  action  against  a  city  for  flooding  plaintiff's  mine, 
it  appeared  that  the  jury  must  have  deducted  from  plaintiff's  dam- 
ages the  amount  of  the  necessary  damages  reimbursed  to  plaintiff 
from  D.,  the  owner  of  an  undivided  half  interest  in  the  mine,  defend- 
ant was  not  prejudiced  by  the  refusal  of  an  instruction  that  in  no 
event  could  plaintiff  recover  the  amount  so  received. 

Costs — Disbursements — ^Map. 

7.  Where  a  map  of  the  premises  in  question  is  reasonably  necessary 
to  explain  the  situation,  the  reasonable  cost  of  making  the  map  may 
be  taxed  as  a  disbursement,  as  authorized  by  Bevised  Codes,  section 
7169. 

Same — Evidence  as  to  Expenditure. 

8.  An  original  verified  memorandum  of  the  cost  of  a  map,  made  to 
explain  the  situation,  is  prima  facie  evidence  that  the  amount  charged 
was  necessarily  expended;  and  the  burden  is  on  the  party  objecting  to 
the  taxation  thereof  to  overcome  the  same. 

Apipeal  from  District  Court,  Silver  Bow  County;  J.  B.  Mo- 
Cleman,  Judge. 

Action  by  B.  P.  Kelly  ag^ainst  the  City  of  Butte.  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

Messrs.  H.  Lowndes  Mcmry,  John  A.  Smith,  and  N,  A.  Bo- 
tering  for  Appellant,  submitted  a  brief;  Mr,  Botering  argued 
the  cause  orally. 

Messrs.  Nolan  &  Donovan  submitted  a  brief  in  behalf  of  Re- 
spondent ;  Mr.  L.  P.  Donovan  argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  sets  forth  that  on  the  25th  day 
of  September,  1905,  plaintiff  was  the  owner  of  a  leasehold  inter- 
est in  the  Ophir  quartz  lode  mining  claim,  situated  in  the  city  of 
Butte,  together  with  a  shaft  thereon  sixteen  feet  east  of  a  natural 
watercourse  which  passed  over  said  mining  claim.    Defendant 


44  Mont.]  Kelly  v.  City  of  Butte.  117 

entered  upon  the  construction  of  a  public  sewer  over  such  mining 
claim  and  along  the  natural  watercourse.  Plaintiff  had  a  water- 
tight wooden  flume,  which  he  used  for  conducting  the  water 
across  his  claim.  Defendant  removed  the  flume,  dammed  the 
waters  so  as  to  conduct  them  across  the  claim  by  means  6t  a 
trough,  and  dug  an  excavation  in  the  bed  of  the  watercourse, 
in  which  to  lay  the  sewer.  "On  the  22d  day  of  September,  1905, 
and  after  the  excavation  for  its  sewer  had  been  made  by  the 
defendant  across  said  claim,  it  negligently  permitted  the  dam  to 
be  washed  out  and  the  troughs  to  be  carried  away,  and  did 
negligently  permit  tiie  water  to  run  in  said  excavation  or  ditch 
without  flume  or  sewer  to  prevent  it  from  seeping  into  and  flood- 
ing plaintiff's  mine  and  underground  workings.  On  September 
25,  1905,  owing  to  the  negligence  of  the  defendant,  the  waters 
broke  into  and  flooded  plaintiff's  mine,"  causing  injury,  etc.  It 
is  also  alleged  that  plaintiff  gave  defendant  verbal  notice  of  the 
time  when  and  the  place  where  said  injury  occurred,  and  on 
February  7, 1906,  presented  an  itemized  claim  for  damages.  The 
cause  was  tried  to  the  district  court,  sitting  with  a  jury.  A 
verdict  for  $1,000  was  returned  in  favor  of  plaintiff,  and  from 
a  judgment  on  the  verdict,  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  has  appealed. 

1.  It  is  contended  that  the  notice  given  to  the  city  was  insuffi- 
cient. No  notice  was  necessary.  Section  3289,  Revised  Codes, 
[1]  providing  that  notice  of  claim  for  injuries  must  be  given 
to  a  city  or  town  before  it  shall  be  liable  for  damages,  refers,  in 
terms,  to  any  * 'defect"  in  any  bridge,  street,  public  works,  etc. 
Neither  the  complaint  nor  the  evidence  in  this  case  discloses  any 
defect  in  the  public  works  then  being  prosecuted  by  the  defend- 
ant. The  injuries  resulted  from  the  manner  in  which  the  work 
was  conducted  in  accordance  with  the  plan  adopted  by  the  city. 
Under  such  circumstances,  no  notice  was  necessary.  See,  as  an 
analogous  case,  Pye  v.  City  of  Mankato,  38  Minn.  536,  38  N.  W. 
621,  where  the  court  said :  ''There  is  nothing  suggesting  that  this 
language  was  intended  to  embrace  injuries  resulting  to  adjacent 
property  from  conditions  which  do  not  render  the  street  or  high- 
way defective  as  such. " 
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2.  There  is  another  reason  why  no  notioe  was  necessary.  The 
statute  in  question  was  not  intended  to  apply  to  cases  of  injury 
to  property.  In  the  case  of  Butte  Machinery  Co.  v.  City  of 
Butte,  43  Mont.  351,  116  Pac.  357,  we  held  that  it  did  so  apply, 
following  the  decision  of  the  supreme  court  of  Minnesota,  in 
Nichols  V.  City  of  Minneapolis,  30  Minn.  545, 16  N.  W.  410,  which 
clearly  appears  to  have  been  correctly  decided,  in  view  of  the 
phraseology  of  the  statutory  provision  there  in  question.  But 
counsel  for  respondent  in  the  instant  case  have  called  our 
[2]  attention  to  the  fact  that  our  statute,  as  enacted,  bore  the 
title,  ''An  Act  relating  to  actions  against  cities  and  towns  for 
damages  to  persons  injured  on  streets  and  other  public  grounds 
by  reason  of  the  negligence  of  any  public  officer,  agent  or  em- 
ployee in  any  city  or  town  of  Montana. ' '  (Italics  ours. )  (Laws 
1903,  Chapter  93,  p.  165.)  This  title  clearly  limits  the  scope  of 
the  Act.  It  is  our  duty  to  hold  the  Act  constitutional,  if  possible, 
and  that  can  only  be  done  by  limiting  the  effect  of  its  general 
language,  so  as  to  conform  to  its  title.  This  point  was  not  called 
to  our  attention  when  the  case  of  Butte  Machinery  Co.  v.  City  of 
Butte,  supra,  was  decided.    That  case  is  overruled. 

3.  It  appeals  from  the  testimony  of  Kelly,  the  plaintiff,  that 
when  he  took  possession  of  the  Ophir  workings,  there  was  a  box 
flume,  extending  from  the  end  of  the  Buffalo  gulch  sewer,  as 
completed,  on,  a  distance  of  about  sixty-five  feet,  down  the  gulch. 
This  flume  was  in  the  bed  of  the  gulch,  and  was  amply  sufficient 
to  carry  off  the  water.  When  the  city  began  the  work  of  extend- 
ing the  sewer,  its  officers  and  employees  took  up  the  old  flume  and 
laid  it  to  one  side,  for  the  purpose  of  excavating  in  the  bed  of 
the  gulch  where  the  flume  had  formerly  been  laid.  They  then 
dammed  up  the  mouth  of  the  storm  sewer,  so  that  the  water  rose 
therein  to  a  height  of  three  feet,  and  ''put  in  a  Y-shaped  trough 
to  carry  the  water  off  the  top  of  the  ground,  so  that  they  could 
work  under  it."  Subsequently  an  excess  of  water  came  down 
the  sewer,  carrying  away  the  dam  and  trough,  and  running 
thence  into  the  excavation  made  for  the  extension  of  the  sewer. 
This  extension  was  then  about  three  feet  deep.    The  water  so 
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ran  from  Sunday  to  Wednesday,  at  which  time  the  plaintiff  in- 
formed the  city  engineer  of  the  existing  conditions,  and  was  told 
that  '*he  couldn't  help  it  just  then;  that  it  had  to  be  that  way.'' 
After  the  water  soaked  through  the  surface,  it  eventually  broke 
into  the  Ophir  shaft,  thus  causing  the  damage  of  which  com- 
plaint is  made.  Prior  to  this,  however,  and  while  the  water  was 
still  running  in  the  bed  of  the  gulch,  plaintiff  informed  the  street 
commissioner  of  the  fact,  and  ''that  I  expected  it  would  break 
in,  in  the  course  of  time."  Mr.  Farmer,  the  street  commissioner, 
said  ''he  couldn't  help  it;  they  hadn't  got  the  timber  there  to 
put  in  the  boxes  they  intended  to  put  in,  and  he  would  have  to  let 
it  go  until  such  time  as  he  got  things  in  ^hape  to  put  in  the 
sewer." 

It  is  urged  that  the  evidence  is  insufficient  to  support  the  judg- 
ment, for  the  reason  ''that  there  is  no  evidence  showing  or  tend- 
ing to  show  that  the  water  flowed  through  the  trench  for  a 
sufficient  length  of  time  after  the  trough  was  carried  away  to 
have  enabled  the  city  employees  to  remedy  the  same."  This 
contention  is  based  upon  a  conclusion  of  counsel,  drawn  from 
other  testimony  in  the  case,  that  the  water  flowed  into  the  excavii^ 
tion  for  a  period  of  less  than  twenty-four  hours.  There  are  two 
answers  to  counsel's  contention,  viz.:  (1)  The  jury  was  justified 
in  believing  the  testimony  of  Kelly,  just  quoted;  and  (2)  his 
evidence  tends  to  show  that  the  injury  to  his  property  was  occa- 
noned  by  the  negligence  of  the  defendant  in  carrying  out  its 
general  plan  of  excavation  for  the  extension  of  the  sewer  without 
providing  any  efficient  method  of  protecting  the  ground  from 
the  waters  flowing  down  the  gulch  from  above  the  excavation. 
[3]  Whether  or  not  this  was  negligence  was,  we  think,  a  ques- 
tion for  the  jury  to  determine.  The  old  flume  carried  off  the 
water,  and  the  jury  was  justifled  in  flnding,  as  it  seems  to  us, 
that  the  city,  in  the  exercise  of  ordinary  care,  should  have  pro- 
vided, in  lieu  thereof,  a  new  method,  whidi  would  be  equally,  or 
at  least  substantially,  as  effective. 

4.  Eelly  also  testifled  that  after  h^  "got  the  water  out"  he 
again  began  to  cross-cut,  and  "the  jar  of  blasting,  I  presume, 
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caused  this  dirt  to  give  way  and  let  the  water  all  in  on  me  again. ' ' 
It  is  argued  that  there  is  not  anything  to  show  that  the  second 
flooding  was  caused  by  any  act  of  the  city  of  Butte;  but  we  are 
satisfied  from  the  evidence  that  both  "floodings"  may  fairly  and 
reasonably  be  attributed  to  the  same  act  of  negligence. 

5.  We  think  there  is  testimony  in  the  record  to  justify  a  finding 
that  the  extension  of  the  Buffalo  gulch  sewer  was  within  the 
limits  of  the  city  of  Butte. 

6.  The  court  gave  the  following  instruction:  ^*(9)  In  assess- 
ing plaintiff's  damages,  if  you  find  he  is  entitled  to  recover,  you 
[4]  shall  take  into  consideration  the  amount  of  his  necessary 
and  reasonable  expenditures,  made  by  him  to  put  the  property 
in  the  same  condition  in  which  it  was  before  flooded,  and  you 
shall  assess  his  damages  in  such  amount,  not  to  exceed,  however, 
$1,726,  and  in  your  discretion  you  may  allow  interest  at  the  rate 
of  eight  per  cent  per  annum  from  the  25th  day  of  December, 
1905,  to  this  date."  As  this  instruction  was  originally  framed 
by  the  court,  it  read  "$1,760,"  but,  on  objection  by  defendant, 
the  amount  was  changed  to  $1,726.  Defendant  objected  to  the 
instruction,  for  the  reason  "that  certain  items  included  in  the 
amount  were  not  proved  to  be  the  reasonable  expenditures  in  such 
cases,  and  for  the  further  reason  that  the  jury,  by  this  instruc- 
tion, is  permitted  to  assess  in  plaintiff's  favor  the  damages  sus- 
tained by  his  partner,  Dockstader. "  It  is  now  urged :  *  *  Plaintiff 
testified  that  he  paid  Martin  Ryan  the  sum  of  $76,  to  Thomas 
Slattery,  $74,  to  Jerry  Shea,  $48,  to  Ed.  Ryan,  $52,  and  to 
Harvey  Sullivan,  $44;  the  total  being  $294.  No  evidence  was 
offered  that  these  sums  were  reasonable,  or  the  going  or  reason- 
able wages  for  similar  work,  and  there  is  nothing  to  show  that 
this  sum  of  $294  is  not  included  in  the  verdict."  We  think  the 
instruction  as  given  states  a  correct  rule  of  law.  The  objection 
[6]  now  urged  is  special,  and  should  have  been  made  in  the 
court  below.  The  objection  made,  that  '^  certain  items  included 
in  this  amount  were  not  proved  to  be  reasonable,"  did  not  call 
the  trial  court's  attention  to  the  particular  items  to  which  objec- 
tion is  now  made. 
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7.  The  defendant  tendered  the  following  instruction,  which 
was  refused:  Instruction  No.  10:  **In  no  event  can  you  give 
[6]  plaintiff  Kelly  a  verdict  for  the  sum  of  $740,  received  by 
him  from  Doekstader  in  the  payment  of  part  of  the  damages  sus- 
tained by  the  premises  in  question."  The  testimony  shows  that 
one  Floeres  had  a  lease  for  a  year  upon  the  Ophir  ground.  He 
agreed  in  writing  to  convey  an  undivided  one-half  interest 
therein  to  Kelly  and  Doekstader,  in  consideration  of  their  agree- 
ment to  sink  the  shaft  to  an  additional  depth  of  thirty  feet  and 
make  a  cross-cut  upon  the  property.  After  the  sinking  was  com- 
pleted and  the  cross-cut  partially  made,  the  mine  was  flooded. 
Doekstader  does  not  appear  to  have  taken  any  interest  in  the 
matter,  and  Kelly  paid  out  a  large  sum  of  his  own  money  to  put 
the  mine  in  fi^hape  to  continue  his  contract  work.  He  testified 
that  it  was  necessary  to  clean  out  the  shaft  and  the  cross-cut,  in 
order  to  save  his  rights  under  the  contract  and  obtain  a  one-half 
interest  in  the  lease.  Doekstader  paid  no  part  of  the  expense 
of  cleaning  out  the  mine,  but  after  the  work  of  sinking  and 
cross-cutting  was  completed  he  conveyed  his  interest  in  the  lease 
to  Kelly  in  settlement  of  the  amount  which  they  agreed  upon  as 
his  share  of  the  expense  incurred  by  reason  of  the  flood,  to-wit, 
$742.  It  is  contended,  in  support  of  the  claim  that  instruction 
No.  10  should  have  been  given:  "Before  Kelly  can  recover  the 
damages  sustained  by  his  partner,  Doekstader,  he  must  plead,  as 
well  as  prove,  an  assignment  of  Doekstader 's  interest  to  him." 
We  do  not,  however,  understand  that  the  action  was  brought  or 
prosecuted  on  the  theory  that  plaintiff  was  suing  as  assignee  of 
Doekstader 's  interest.  As  we  read  his  testimony,  his  claim  is 
that  he  made  all  the  expenditures  out  of  his  own  resources,  in 
order  to  save  or  preserve  his  individual  interest  in  the  lease, 
which  would  otherwise  have  been  forfeited  for  failure  to  com- 
plete the  cross-cut.  At  any  rate,  the  matter  becomes  practically 
immaterial  when  the  record  is  carefully  examined.  We  are  not 
able  to  ascertain  how  the  court  arrived  at  the  amount,  $1,760,  or 
eomffid  at  the  smaller  amount,  $1,726.  Kelly  testified  that  he 
expended  the  sum  of  $210  for  rent  of  boilers  and  engines  and 
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moving  ihe  same,  $200  for  fittings  and  lumber,  $406  for  labor, 
$468  for  fuel,  $18  for  a  pump  section,  and  that  his  own  labor 
was  reasonably  worth  $450.  The  sum  of  these  amounts  is  $1,752. 
He  afterward  said,  on  cross-examination,  that  the  amount  testi- 
fied to  as  having  been  paid  out  for  labor  was  too  large  by  $8, 
thus  leaving  $1,744  as  the  full  amount  of  his  claim.  His  testi- 
mony was  not  in  itself  contradictoiy  or  unreasonable,  and  the 
jury  evidently  believed  it.  No  attempt  was  made  to  disprove 
or  discredit  it  by  other  witnesses.  The  amount  of  the  verdict 
was  $1,000,  as  heretofore  stated.  Plaintiff  was  entitled  to  re- 
cover the  entire  amount  paid  out  by  him,  if  entitled  to  recover 
at  all,  unless  Dockstader's  interest  was  to  be  deducted;  and,  al- 
though the  court  refused  to  direct  the  jury  to  deduct  the  $742 
allowed  to  the  latter,  they  evidently  did  so  without  such  instruc- 
tion. Deducting  Dockstader's  portion,  or  $742,  the  balance  due 
Kelly  was  $1,002,  or  $2  more  than  the  amount  of  the  verdict. 
Of  this  defendant  cannot  complain.  Neither  can  it  complain 
that  instruction  No.  10  was  not  given,  for  the  reason  that  it  was 
not  prejudiced  by  the  refusal  of  the  court  to  give  it. 

8.  Plaintiff  filed  his  duly  verified  memorandum  of  costs  and 
disbursements,  in  which  the  following  item  appears:  ''Frank 
[7]  Donohoe,  for  reasonable  expense  for  making  a  map  re- 
quired and  necessary  to  be  used  on  trial  of  cause,  $20."  There- 
after defendant  filed  a  motion  to  tax  the  costs  and  reduce  this 
item  to  $5.  This  motion  was  supported  by  the  following  affi- 
davit: 

"R.  R.  Vail,  being  first  duly  sworn,  deposes  and  says:  That 
he  is  and  has  been  a  civil  and  mining  engineer  for  the  past  fifteen 
years ;  that  as  such  he  is  familiar  with  and  knows  the  reasonable 
cost  and  expense  of  making  and  preparing  maps;  that  he  saw 
the  map  offered  by  the  plaintiff  and  introduced  in  evidence  on 
the  trial  of  the  above-entitled  action.  That  the  reasonable  cost 
of  making  said  map  offered  in  evidence  by  the  plaintiff  and  used 
upon  the  trial  of  the  case  was  not  more  than  five  (5)  dollars. 
Deponent  further  says  that  this  does  not  include  any  examinii- 
tion  that  said  Frank  Donahoe  may  have  made  of  the  premises  in 
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question  and  does  not  include  any  survey  that  the  said  Donahoe 
may  have  made  nor  the  collection  of  any  data,  but  simply  the 
reasonable  expense  for  making  the  said  map. 

**B.  R.  VAm." 

Hie  court  refused  to  reduce  the  amount.  We  find  no  error  in 
this  action  of  the  court.  The  reasonable  expenses  for  making 
a  map,  if  required  or  necessary  to  be  used,  are  properly  taxable 
by  virtue  of  section  7169,  Bevised  Codes.  The  question  of  fact 
raised  by  the  afSdavit  just  quoted  was  for  the  district  court  to 
decide.  The  original  memorandum,  verified  as  it  was,  was  prima 
facie  evidence  that  the  amounts  named  therein  were  neces- 
sarily expended.  The  burden  of  overcoming  such  showing  was 
[8]  on  the  defendant.  The  district  court  found  that  the  bur- 
den had  not  been  sustained,  and  we  are  not  disposed  to  interjfere 
with  the  finding.  (See  Isman  v.  Altenbrand,  42  Mont.  188,  111 
Pac.  849;  Brande  v.  Babcock  Hardware  Co.,  35  Mont.  256,  119 
Am.  Rep.  858,  88  Pac.  949;  and  King  v.  Alien,  29  Mont.  5,  73 
Pac.  1107.) 

The  judgment  and  order  are  afKrmed. 

Affirmed. 

Mr.  Chief  Justice  BkanhjT  and  Mr.  Justice  Hollowat 
coneor. 
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DREW  BT  Aii.,  Respondents,  v.  CITY  OP  BUTTE,  Appellant* 

(No.  3,022.) 
(Submitted  NoTember  1,  1911.    Decided  November  11,  1911.) 

[119  Pac.  279.] 

Cities  and  Towns — Streets — Change  of  Qrade — Damages — Ex^ 
istence  of  Municipal  Corporation — Complaint — Sufficiency — 
Judicial  Notice — Real  Property  —  Description  —  Evidence — 
Private  Plats— Title. 

Cities  and  Towns — Municipal  EzLstence — Complaint — Sufficiency. 

1.  The  averment  in  a  complaint  against  a  citj,  that  "the  city  of 
B.  is  a  municipal  corporation  organized  and  existing  under  the  laws 
of  the  state  of  Montana/'  etc,  held  sufficient  as  against  the  objec- 
tion that  the  pleading  did  not  state  a  cause  of  action  in  that  it  did 
not  allege  that  the  defendant  was  a  municipal  corporation  at  the 
time  the  wrongful  act  for  which  damages  were  sought  was  committed. 

Same — Judicial  Notice. 

2.  Under  section  7888,  Bevised  Codes,  judicial  notice  will  be  taken 
of  the  fact  that  during  a  certain  year  a  city  was  a  municipal  corpora- 
tion existing  under  the  laws  of  this  state. 

Same — Streets — Change   of   Grade — Real   Property — Sufficient   Description, 

3.  Descriptions  of  real  property  in  a  complaint,  in  an  action  against 
a  city  for  damages  occasioned  by  a  change  in  the  grade  of  a  street, 
and  in  a  deed  introduced  in  evidence,  held  sufficient. 

Same — Private  Plats — Admissibility  in  Evidence. 

4.  A  private  plat  showing  the  location  of  plaintiff's  property  was 
admissible  in  evidence  as  an  aid  in  identifying  the  realty. 

Same— Evidence — Title— Sufficiency. 

5.  Where,  in  an  action  against  a  city  for  damages  to  property  by  a 
change  in  the  grade  of  a  street,  plaintiff's  evidence  showed  that  he 
had  been  in  possession  of  the  property  for  some  time  prior  to  the 
change  of  the  grade,  and  had  made  improvements  thereon,  including 
the  erection  of  a  dwelling-house,  and  where  during  the  time  he  was  tes- 
tifying he  produced  a  deed,  though  unrecorded  and  without  any  direct 
evidence  that  it  had  ever  been  delivered  to  him,  the  contention  that 
he  had  failed  to  connect  himself  with  the  title  was  without  substan- 
tial merit. 

Appeal  from  District  Court,  Silver  Bow  County;  Jno.  B,  Mo- 
Cleman,  Judge. 

Action  by  William  J.  Drew  and  another  against  the  City  of 
Butte.  From  a  judgment  for  plaintiffis,  defendant  appeals. 
AfBrmed. 
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Mr.  WUliam  Meyer,  for  Respondents,  submitted  a  brief  and 
argaed  the  cause  orally. 

Messrs.  H.  Lovmdes  Maury,  John  A.  Smith,  and  N.  A.  Eoter- 
ing  submitted  a  brief  in  behalf  of  Appellant  j  Mr.  Smith  argued 
the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  injuries  to 
real  property,  occasioned  by  a  change  in  the  grade  of  a  street. 
Plaintiffs  recovered  judgment,  and  the  city  appealed.  The  com- 
plaint alleges:  "That  the  above-named  defendant,  the  city  of 
Butte,  is  a  municipal  corporation,  organized  and  existing  under 
tile  laws  of  the  state  of  Montana."  The  answer  of  the  city 
"admits  that  it  is  and  was  a  municipal  corporation,  as  charged 
in  the  complaint." 

1.  It  is  insisted  that  the  complaint  does  not  state  a  cause  of 
action,  in  that  it  does  not  allege  that  the  defendant  was  a 
[1]  municipal  corporation  in  1908,  when  the  wrongful  act  was 
committed.  The  complaint  names  the  defendant  "the  City  of 
Butte."  The  city  of  Butte  answered.  In  paragraph  7  of  the 
(K>mplaint,  it  is  alleged  that  in  1908  the  defendant  committed  the 
act  which  caused  the  injury  to  plaintiffs'  property.  This  is 
an  allegation  that  in  1908  the  city  of  Butte  committed  the  act. 
In  this  state  a  city  "is  a  body  politic  and  corporate  with  the 
general  powers  of  a  corporation"  (section  3202,  Rev.  Codes), 
and  it  would  seem  to  follow  that  the  statement  in  the  complaint 
18  a  sufBcient  allegation  that  the  city  of  Butte,  which  committed 
the  act  in  1908,  was  then  a  municipal  corporation.  (Clark  v. 
North  Muskegon,  88  Mich.  308,  50  N.  W.  254 ;  Crockett  v.  Barre, 
66  Vt  269,  29  Atl.  147.)  By  virtue  of  section  7888,  Revised 
[2]  Codes,  the  courts  take  judicial  notice  of  the  Act  incorpo- 
rating the  city  of  Butte  (Laws  1879,  p.  77),  the  Act  making  it 
the  county  seat  of  Silver  Bow  county  (Laws  1881,  p.  85),  and 
the  statute  bringing  it  within  the  general  municipal  incorpo- 
ration Act  (section  5032,  Pol.  Code  1895) ;  and  in  conformity 
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with  the  great  weight  of  authority  we  hold  that  judicial  notice 
will  be  taken  of  the  fact  that  during  1908  the  city  of  Butte  was 
a  municipal  corporation,  existing  under  the  laws  of  this  state, 
and  was  the  county  seat  of  Silver  Bow  county.  (16  Cyc.  909; 
Bituminous  Lime  Each  P.  dk  I.  Co,  v.  Fulion  (Cal.),  33  Pac.  1117 ; 
City  Council  of  Montgomery  v.  Wright,  72  Ala.  411,  47  Am, 
Rep.  422 ;  1  Dillon  on  Municipal  Corporations,  sec.  84 ;  14  Bncy . 
of  PI.  &  Pr.  225.) 

2.  Counsel  for  appellant  contend  that  the  description  of 
[3]  plaintiflEs'  property  in  the  complaint  and  in  a  deed  offered 
in  evidence  is  too  indefinite  to  identify  the  property.  The  de- 
scription given  in  the  complaint  is:  ''Lot  number  eleven  (11) 
in  block  number  nine  (9)  of  the  Hope  addition  to  the  city 
of  Butte  according  to  the  private  plat  and  survey  thereof  in 
the  office  of  C.  S.  Passmore  &  Company,  Butte,  Montana.  That 
said  lot  fronts  on  and  adjoins  Lewisohn  street  in  said  city  of 
Butte."  In  the  deed  the  lot  is  described  by  metes  and  bounds, 
starting  from  the  northeast  corner  of  lot  2,  in  block  9,  of  the 
Hope  Addition,  and  the  description  given  is  followed  by  this 
recital:  ''This  tract  is  also  known  as  lot  number  eleven  (11)  in 
block  number  nine  (9)  (private  plat)  of  reserve  portion  of  Hope 
addition  to  the  city  of  Butte.''  The  evidence  discloses  that 
the  plat  of  the  Hope  Addition  has  been  filed  with  the  county 
clerk  and  recorder  of  Silver  Bow  county;  that  at  the  time  the 
plat  was  filed  a  portion  of  the  land  embraced  within  it  was 
acre  property;  that  afterward  this  portion  was  subdivided  into 
lots  and  blocks,  and  a  private  plat  of  it  made ;  and  that  plain- 
tiffs'  property  is  a  part  of  the  acre  property  thus  subdivided. 
The  property  was  further  identified  as  No.  912  Lewisohn  street, 
in  the  city  of  Butte.    We  think  the  description  is  sufficient. 

In  State  ex  rel.  Arthurs  v.  Board  of  Commissioners  of  Chou- 
teau  County,  amie,  p.  51,  118  Pac.  804,  we  had  occasion  to  re- 
view at  length  the  authorities  upon  this  subject.  A  reference 
to  that  case  is  sufficient  here.  So  far  as  disclosed  by  this  rec- 
ord, there  was  not  any  special  demurrer  interposed  to  this 
complaint,  nor,  indeed,  any  general  demurrer  or  objection  to 
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the  introdaction  of  evidence.  The  language  of  this  court,  in 
Bittings  Realty  Co.  v.  Big  Ditch  Co.,  43  Mont.  251,  115  Pac. 
828,  is  pertinent:  "It  may  be  admitted  that  if  the  execution  to 
be  issued  upon  a  judgment  rendered  in  this  action  would  oper- 
ate directly  upon  the  land  in  question,  as,  for  instance,  in  the 
case  of  the  sale  of  the  land  itself,  or  if  it  was  sought  to  enforce 
a  tax  or  other  lien,  the  description  herein  given  might  not  be 
sufficiently  specific  to  enable  the  proper  officer  to  identify  it; 
but  in  an  action  for  damages  for  trespass,  where  the  property 
enters  into  the  controversy  only  incidentally,  much  less  par- 
ticularity is  required  in  describing  it.  All  that  the  plaintiff  is 
called  upon  to  do  is  to  inform  the  defendant,  with  reasonable 
certainty,  of  the  location  of  the  property  upon  which  the  trespass 
is  alleged  to  have  been  committed,  to  the  end  that  a  defense 
may  be  made,  or  a  plea  of  former  adjudication  thereafter  in- 
terposed, if  another  action  should  be  instituted  for  the  same  in- 
jury.'* 

3.  Exception  is  taken  to  the  ruling  of  the  trial  court  in  ad- 
mitting in  evidence  the  private  plat  of  C.  3.  Passmore  &  Co. 
[4]  The  plat  shows  the  location  of  plaintiffs'  property  with 
reference  to  the  other  portions  of  the  Hope  Addition,  and  was 
admissible,  not  as  an  official  document,  but  to  aid  in  identifying 
the  property,  and  upon  the  same  theory  that  a  pencil  sketch, 
made  by  a  witness  while  on  the  stand,  to  show  the  location  of 
property  with  reference  to  some  known  object  or  permanent 
monument,  would  be  admissible.  The  rule  is  recognized  uni- 
formly, and  is  stated  in  17  Cyc.  412,  as  follows:  "It  is  com- 
mon practice  in  the  courts  to  receive  private  or  unofficial  maps, 
diagrams,  models,  or  sketches,  for  the  purx>ose  of  giving  a  rep- 
resentation of  objects  and  places  which  generally  cannot  other- 
wise be  as  conveniently  shown  or  described  by  witnesses,  and, 
when  proved  to  be  correct  or  offered  in  connection  with  the  testi- 
mony of  a  witness,  they  are  admissible  as  legitimate  aids  of 
the  court  or  jury." 

4.  The  evidence  is  sufficient  to  show  that  plaintiffs'  property 
is  a  part  of  the  Hope  Addition  to  Butte,  and  within  the  city 
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limits.  Upon  the  trial  counsel  for  the  city  admitted  that  the 
defendant  did  the  work  of  which  complaint  is  made. 

5.  It  is  insisted  that  plaintiffs  did  not  connect  themselves 
[6]  with  the  title  to  the  property.  It  appears  from  the  evi- 
dence that  this  property  had  formerly  been  acquired  by  C.  S. 
Passmore  and  others.  Plaintiffs  offered  in  evidence  a  deed  to 
them  from  Passmore  and  others,  purporting  to  convey  this 
property.  The  deed  had  not  been  recorded,  and  there  was  not 
any  direct  evidence  offered  that  it  had  ever  been  delivered  to 
plaintiffs.  This  loose,  careless  manner  of  trying  a  case  is  open 
to  severe  criticism;  but  in  the  present  instance  we  do  not  feel 
justified  in  reversing  the  judgment,  since  it  does  appear  that 
plaintiffs  have  been  in  possession  of  the  property  since  1907, 
have  erected  a  dwelling-house,  and  made  other  improvements 
upon  the  property.  Furthermore,  the  deed  was  offered  in  evi- 
dence while  plaintiff  William  Drew  was  on  the  witness-stand, 
was  apparently  produced  by  plaintiffs'  counsel,  and  it  would 
seem  to  be  a  fair  inference  that  plaintiffs  were  in  possession 
of  the  deed  at  the  time  it  was  produced  for  identification.  The 
objections  urged  are  highly  technical.  None  of  them  goes  to 
the  merits  of  the  controversy. 

We  do  not  find  any  reversible  error  in  the  record.  The  judg- 
ment and  order  denying  defendant  a  new  trial  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  SiirrH,  con- 
cur. 
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PETERSON,  Appellant,  v.  CITY  OP  BUTTE,  Respondent. 

(No.  3,037.) 
(SQbmitted  Noyember  1,  1911.    Decided  November  20,  1911.) 

[120  Pac.  231.] 

Actions — Defenses — Ahatemeni — Pleading  and  Practice — Pleas 
in  Bar — Another  Action  Pending — Dismissal — Judgments  on 
Merits — Statute  of  Limitations — Res  Adjudicata. 

▲etioM — ^Defenses — Another  Action  Pending — Demurrer. 

1.  Where  it  appears  from  the  face  of  a  complaint  that  another  action 
is  pending  between  the  same  parties  for  the  same  cause,  the  pleading 
is  open  to  objection  by  demurrer. 

8ame — When  Deemed  Pending. 

2.  Though  section  6710,  Revised  Codes,  defines  a  judgment  as  the  final 
determination  of  the  rights  of  the  parties  in  an  action  or  proceeding, 
entry  of  judgment  is  not  conclusive  that  the  action  has  been  finally 
determined,  since  an  action  is  deemed  pending,  within  the  meaning  of 
section  7188,  until  its  final  determination  on  appeal  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment  is  sooner  satisfied. 

Same — ^Another  Action  Pending — Dismissal — Reply. 

3.  The  discontinuance  or  dismissal  of  another  action  between  the  same 
parties  for  the  same  cause  may  be  alleged  as  a  sufficient  reply  to  the 
plea  of  another  action  pending,  at  any  time  prior  to  trial,  and  thus 
an  abatement  prevented. 

Same — ^Another  Action  Pending — Failure  to  Deny — Judgment  on  Pleadings. 

4.  Where  plaintiff  in  his  reply  to  defendant's  special  defense  that 
there  was  another  action  pending  between  the  parties  for  the  same 
eause  did  not  deny  that  such  was  the  case  or  allege  facts  showing 
j^ma  facie  that  the  former  action  had  been  finally  terminated,  but 
merely  denied  that  a  judgment  entered  therein  had  been  rendered  on  the 
merits,  the  court  properly  granted  a  motion  for  judgment  on  the 
pleadings. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  John  Peterson  against  the  city  of  Batte.  From 
a  judgment  rendered  against  him  on  the  pleadings,  plaintiff 
appeals.    Modified  and  afiSrmed. 

Messrs.  Nolan  dk  Donovan,  for  Appellant,  submitted  a  brief; 
Iff,  L.  P,  Donovan  argued  the  eause  orally. 

The  plea  of  a  former  action  pending  will  not  be  sustained 
vhere  it  appears  that  the  prior  action  has  been  dismissed.    The 

44  Hont.- 
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courts  are  unanimous  in  holding  that  where  the  dismissal  takes 
place  before  the  commencement  of  the  second  action,  the  plea 
of  former  action  pending  cannot  be  sustained.  (1  Cyc.  24,  and 
cases  cited;  1  Ency.  of  PI.  &  Pr.  755,  and  cases  cited.)  And 
by  the  great  weight  of  authority  it  is  held  that  a  dismissal  of 
the  prior  action  even  after  the  commencement  of  the  second  suit 
is  sufficient  to  defeat  the  plea  of  another  action  pending.  The 
rule  is  thus  stated  in  1  Cyc.  25:  "The  tendency  of  the  later 
cases  and  a  preponderance  of  authority  sustain  the  doctrine  that 
it  is  a  good  answer  to  a  plea  of  the  pendency  of  a  prior  action 
for  the  same  cause  that  the  former  suit  has  been  discontinued, 
whether  the  discontinuance  be  before  or  after  the  filing  of  the 
plea.  Under  this  doctrine  the  plea  will  be  overruled  unless  the 
prior  suit  is  pending  at  the  time  of  the  trial  of  the  second." 
(See,  also,  1  Ency.  of  PI.  &  Pr.  762.)  It  is,  however,  necessary 
that  a  judgment  of  dismissal  should  be  entered.  {Evans  v.  John^ 
ston,  115  Cal.  180,  46  Pac.  906.)  It  has  been  held  by  this  court 
that  when  a  judgment  has  been  entered  in  a  cause,  the  action  has 
passed  beyond  the  jurisdiction  of  the  court  for  all  purposes  ex- 
cept to  hear  a  motion  for  new  trial.  California  ever  since  1872 
has  had  a  section  in  its  Code  of  Civil  Procedure  identical  with 
our  section  7188.  The  California  section  is  number  1049  of  the 
Code  of  Civil  Procedure.  Under  this  section,  California  has 
steadfastly  held  that  a  plea  of  former  action  pending  cannot  be 
sustained  where  a  judgment  has  been  entered  in  the  former 
case,  and  that  is  so  even  though  the  judgment  be  entered  after 
commencement  of  the  second  action.  {Moore  v.  Hopkins,  83 
Cal.  270,  17  Am.  St.  Rep.  248,  23  Pac.  318;  Balfour  Guthrie 
Iwuestment  Co.  v.  Wodworth,  124  Cal.  169,  56  Pac.  891 ;  Dyer 
V.  Scatmanini,  69  Cal.  637,  11  Pac.  327;  Evans  v.  Johnston, 
supra;  McDougald  v.  Evlet,  132  Cal.  154,  64  Pac.  278.)  The 
authorities  are  unanimous  in  holding  that  an  entry  of  judg- 
ment of  dismissal  completely  avoids  the  plea  of  a  former  action 
pending.  The  defendant  in  cause  A-2026  did  not  recover  any 
money  judgment,  or  any  judgment  for  costs  j  there  was  there- 
fore nothing  for  plaintiff  to  pay.    The  judgment  was  fully 
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satisfied  when  the  action  was  dismissed.  Moreover,  the  verdict 
in  that  cause  was  returned  on  the  8th  day  of  March,  1910,  and 
presumptively  judgment  was  entered  thereon  on  the  9th.  (Sec. 
6800,  Rev.  Codes.)  The  judgment  in  said  cause  was  in  fact 
entered  on  the  14th  day  of  March,  1910.  Therefore  even  the 
time  for  appeal  had  expired  before  the  filing  of  the  defendant's 
answer,  which  was  on  the  18th  day  of  March,  1911. 

It  appears  from  the  pleadings  in  this  case  that  the  plaintiff 
has  not  yet  had  a  trial  upon  the  merits  of  his  cause  of  action. 
It  also  appears  that  he  has  not  slept  upon  his  rights  nor  per- 
mitted them  to  grow  stale.  His  first  action  miscarried  because 
his  complaint  did  not  state  a  cause  of  action ;  his  second  action 
miscarried  because  no  judgment  of  dismissal  had  been  entered 
in  his  first  action.  These  errors  of  counsel  should  not  be  im- 
puted to  the  plaintiff,  nor  should  plaintiff,  for  these  reasons, 
be  forever  denied  the  right  of  having  his  cause  heard  upon  the 
merits.  The  spirit  of  the  law  favors  a  trial  upon  the  merits  in 
every  case. 

Messrs,  H.  Loumdes  Maury,  John  A,  Smith,  and  N,  A,  Roter- 
ing,  for  Bespondent,  submitted  a  brief;  oral  argument  by  Mr. 
Rotering. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  plaintiff  from  a  judgment  rendered 
against  him  on  the  pleadings,  in  an  action  brought  by  him  to 
recover  damages  alleged  to  have  been  caused  to  his  property 
by  a  change  by  the  defendant  in  the  grade  of  its  streets  upon 
which  the  property  abuts.  The  pleadings  are  somewhat  volumi- 
nous. We  shall  not  undertake  to  give  a  synopsis  of  them.  The 
following  statement  of  facts  gathered  from  them  is  sufiScient 
to  present  the  question  submitted  for  decision:  Plaintiff's  prop- 
erty consists  of  a  lot  situate  on  the  northwest  comer  of  West 
Caledonia  and  Jackson  streets,  within  the  corporate  limits  of 
defendant  city.    The  building  thereon  was  erected  in  1901  to 
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conform  to  the  grade  of  the  streets  as  it  then  was.  During  the 
year  1904  the  defendant  caused  the  streets  to  be  graded  by 
raising  them  to  the  height  of  somewhat  more  than  6^  feet 
above  the  former  grade.  On  May  31,  1905,  the  plaintiff  com- 
menced an  action  against  the  defendant  to  recover  the  dam- 
ages claimed  in  this  cause.  The  action  was  tried  on  February 
26,  1909.  The  plaintiff  was  nonsuited.  This  action  Was  desig- 
nated in  the  files  of  court  as  No.  11,699.  Judgment  finally  dis- 
posing of  the  cause  was  entered  on  January  26,  1911.  Thib 
judgment  dismissed  it  without  prejudice.  In  the  meantime,  on 
April  28,  1909,  the  plaintiff  had  commenced  another  action  to 
recover  upon  the  same  cause  of  action.  This  was  designated 
as  cause  No.  A-2026.  The  defendant  interposed  the  defenses 
that  cause  11,699  was  still  pending  and  undetermined,  and  that 
the  cause  of  action  alleged  therein  was  barred  by  the  limitations 
prescribed  by  sections  6447  and  6449  of  the  Revised  Codes.  At 
the  close  of  the  evidence,  the  court  on  motion  of  defendant  di- 
rected a  verdict  in  its  favor,  and  judgment  was  on  March  14, 
1910,  entered  accordingly.  The  present  action  was  commenced 
on  January  28,  1911.  In  its  answer  the  defendant  interposed 
three  affirmative  defenses:  (1)  That  the  cause  of  action  was 
barred  by  the  provisions  of  sections  6447  and  6449  of  the  Re- 
vised Codes;  (2)  that  cause  A-2026  was  still  pending  and  un- 
determined; and  (3)  that  in  another  aiction  theretofore  tried 
in  the  district  court  of  Silver  Bow  county,  in  which  the  parties 
plaintiff  and  defendant  in  this  action  and  the  cause  of  action 
alleged  are  identical,  a  judgment  had  been  rendered  and  en- 
tered upon  the  merits,  and  that  this  judgment,  never  having 
been  reversed,  modified  or  set  aside,  is  res  judicata  as  to  the  right 
of  plaintiff  to  recover  in  this  action.  The  judgment  relied  on  in 
this  latter  defense  is  the  judgment  rendered  in  cause  A-2026 
on  March  14,  1910.  In  his  reply  the  plaintiff  does  not  deny 
that  cause  A-2026  is  still  pending  or  allege  that  the  judgment 
therein  has  been  satisfied,  nor  does  he  allege  facts  or  circum- 
stances showing  that  such  is  the  case.  He  denies  that  it  was 
rendered  on  the  merits,  and  then  alleges  that  the  court  directed 
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the  verdict  therein  for  the  plaintiff,  upon  the  ^onnd  and  for 
the  sole  reason  that  the  action  having  been  commenced  while 
cause  No.  11,699  was  still  pending  and  undetermined,  it  was 
not  commenced  in  pursuance  of  the  provisions  of  section  6464, 
Revised  Codes,  and  hence  was  barred  by  the  statute  of  limita- 
tions. Counsel  for  defendant  in  their  motion  demanded  judg- 
ment on  several  grounds,  among  others  that  the  reply  of  plain- 
tiff admitted  that  another  action,  viz.,  cause  A-2026  was  still 
pending.  We  think  that  the  motion  for  judgment  was  properly 
granted. 

It  was  incumbent  upon  the  plaintiff  to  put  in  issue  the  al- 
legations of  defendant's  special  defense,  or  to  allege  facts  from 
which  it  would  appear  prima  facie  that  the  former  action  had 
been  finally  terminated.  If  it  appears  from  the  face  of  a  com- 
plaint that  another  action  is  pending  between  the  same  parties 
[1]  for  the  same  cause,  the  pleading  is  open  to  objection  by 
demurrer  (Rev.  Codes,  sec.  6534).  The  objection  may  be  taken 
in  the  words  of  the  statute.  (Sec.  6535.)  When  this  fact  does 
not  appear,  the  objection  may  be  taken  by  answer.  ,  (Sec.  6538.) 
In  either  case  the  pendency  of  the  former  action  is  a  conclusive 
reason  why  the  court  shall  not  entertain  the  latter.  The  fact 
that  judgment  has  been  entered  in  the  former  action  is  not  con- 
clusive that  it  has  been  finally  determined.  An  action  is  com- 
menced when  the  complaint  is  filed.  (Sec.  6457.)  *'An  action 
is  deemed  to  be  pending  from  the  time  of  its  commencement 
until  its  final  determination  on  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is  sooner  satisfied." 
(Sec.  7188.)  Though  a  judgment  is  defined  as  the  final  de- 
termination of  rights  of  the  parties  in  an  action  or  proceeding 
[2]  (sec.  6710),  the  action  must  be  regarded  as  still  pending, 
within  the  meaning  of  section  7188,  supra,  until  the  happening 
of  one  or  more  of  the  events  enumerated  therein.  It  was  for- 
merly the  rule  that  it  was  not  a  good  answer  to  a  plea  in  abate- 
ment that  the  former  suit  had  been  dismissed  when  the  latter  was 
commenced  (1  Ency.  PI.  &  Pr.  755),  but  since  pleas  in  abate- 
ment are  not  favored,  the  weight  of  authority  now  lends  sup- 
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port  to  the  rule  that  the  discontinuance  or  dismissal  of  the 
[3]  former  action  may  be  alleged  as  a  sufScient  reply  to  the 
plea  at  any  time  prior  to  the  trial,  and  thus  an  abatement  pre- 
vented. (1  Ency.  of  PI.  &  Pr.  755 ;  1  Cyc.  25 ;  Moore  v.  Hopkins, 
83  Cal.  270,  17  Am.  St.  Rep.  248,  23  Pac.  318 ;  Dyer  v.  ScdtmO' 
mm,  69  Cal.  637,  11  Pac.  327 ;  Evans  v.  Johnston,  115  Cal.  180, 
46  Pac.  906.)  The  essential  averment  in  the  answer  or  plea  is 
that  another  action  for  the  same  cause  is  still  pending  between 
the  same  parties.  It  would  seem  that  if  the  demurrer  may 
follow  the  language  of  section  6538,  the  answer  need  not  be  more 
explicit.  But  be  this  as  it  may,  the  sufficiency  of  the  answer 
in  this  case  is  not  questioned.  Therefore,  in  order  to  present 
[4]  a  triable  issue  it  was  necessary  either  that  a  denial  be  in- 
terposed by  the  reply,  or  that  the  facts  as  they  actually  existed 
be  alleged.  So  far  as  the  reply  shows,  cause  A-2026  may  still 
be  pending  on  a  motion  for  a  new  trial  or  on  appeal.  If  so, 
it  is  still  pending  within  the  meaning  of  section  7188,  supra. 

We  do  not  wish  to  be  understood  by  anything  said  herein 
as  holding  that  an  acquiescence  by  the  plaintiff  in  the  judgment 
in  the  former  action  would  not  be  sufficient  to  prevent  abate- 
ment of  the  second  action.  His  acquiescence  must  be  made  to 
appear,  however,  by  appropriate  allegation. 

This  conclusion  renders  it  unnecessary  to  consider  the  other 
questions  argued  by  counsel.    The  judgment  is  affirmed. 

AHUrmed. 

Mb.  Justice  Smffh  and  Mb.  Justice  Holloway  concur. 

On  Motion  fob  Reheabinq. 

(Submitted  December  12,  1^11.    Decided  January  11,  1912.) 

Judgment  on  Merits — Abatement — Pleas  in  Bar. 

1.  Where  a  plea  in  abatement, — ^that  another  action  is  pending  be- 
tween the  parties  for  the  same  cause, — is  joined  with  pleas  in  bar, 
f.  6.,  the  statute  of  limitations  and  res  judicata, — and  the  judgment 
recites  that  it  was  rendered  on  the  merits,  such  judgment,  if  permitted 
to  stand,  is  a  bar  to  a  subsequent  action,  even  though  the  decision  of 
the  questions  arising  upon  the  pleas  in  bar  was  erroneous. 

Judgments — ^Dismissal  of  Action — Statute  of  Limitations. 

2.  One  who  within  one  jear  after  an  action  is  dismissed  without  pre- 
judice commences  a  new  action,  brings  himself  within  the  privilege 
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accorded  bj  section  6464,  Bevifled  Codes,  which  provides  that  if  an 
action  is  originally  commenced  within  the  time  limited  therefor,  and 
18  terminated  in  a  manner  other  than  by  a  Toluntary  discontinuance, 
a  dismissal  of  the  complaint  for  neglect  to  proceed  with  the  action, 
or  by  a  final  judgment  upon  the  merits,  a  new  one  may  be  commenced 
within  one  year  after  such  termination. 

Judgment  on  Merits— ^When  Error. 

3.  Held,  that  while  it  was  not  error  to  grant  a  motion  for  judgment 
on  the  pleadings  under  the  circumstances  referred  to  in  paragraph 
1,  supr^i,  the  court  did  err  in  entering  judgment  on  the  merits,  whereas 
it  should  have  directed  a  dLsmissal  of  the  action,  thus  enabling  plain- 
tiff to  further  prosecute  his  rights  in  the  premises. 

MB.  CHIEF  JUSTICE  BEANTLY  deUvered  the  opinion  of 
the  coiirt. 

The  judgment  of  the  district  court  recites  on  its  face  that  it 
was  rendered  on  the  merits.  Counsel  for  plaintiff  have  filed 
a  petition  for  rehearing,  their  purpose  being  to  secure  a  modi- 
fication of  the  judgment  so  that  it  will  be  in  form  one  in  abate- 
ment only.  No  reference  was  made  at  the  hearing  to  this  feature 
of  the  case.  Nevertheless,  after  further  consideration  we  think 
the  modification  should  be  made,  though  a  formal  rehearing 
will  not  be  necessary. 

The  defense  of  another  action  pending,  being  matter  merely 
in  abatement,  is  joined  in  the  answer  with  two  defenses  in  bar, 
viz.,  the  statute  of  limitations  and  res  judicata.  It  is  therefore 
[1]  apparent  that  the  judgment  as  it  stands  would  be  a  bar 
to  another  action  even  though  the  court,  as  it  evidently  did,  er- 
roneously resolved  the  questions  arising  upon  the  latter  de- 
fenses, in  favor  of  the  defendant.  (23  Cyc.  1151;  Dunseth  v. 
Butie  Electric  Ry.  Co.,  41  Mont.  14,  108  Pac.  567.)  Since  this 
18  80,  the  plaintiff  is  entitled  to  have  the  modification  asked  for, 
10  that  he  may  not  be  obstructed  in  a  further  effort  to  enforce 
his  rights,  if  he  has  any.  The  propriety  of  the  modification 
will  be  made  clear  by  a  brief  reference  to  the  issues  presented 
upon  the  first  and  third  defenses  alleged  in  the  answer. 

As  to  the  defense  of  the  statute  of  limitations:  In  his  reply 
plaintiff  alleges  by  way  of  avoidance,  that  on  May  31,  1905,  he 
commenced  his  action  against  the  defendant  for  and  on  account 
of  the  same  damages  to  his  property  set  forth  in  his  complaint 
herein ;  that  the  action  was  numbered  11,699  in  the  files  of  the 
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district  court  of  Silver  Bow  county ;  that  the  cause  being  at  is- 
sue, came  on  for  trial  on  February  26,  1909 ;  that  thereupon  a 
jury  having  been  impaneled  and  the  plaintiff  having  offered 
testimony  in  support  of  the  allegations  of  his  complaint,  the 
defendant  interposed  an  objection  thereto,  which  was  by  the 
court  sustained;  that  the  court  thereupon  nonsuited  plaintiff; 
that  the  said  cause  remained  pending  in  said  court  until  Janu- 
ary 26,  1911,  when  judgment  was  duly  entered  dismissing  it 
without  prejudice,  and  that  the  present  action  was  thereupon 
commenced  within  one  year,  the  time  limited  by  law,  said  former 
action  having  been  terminated  in  a  manner  other  than  by  a 
voluntary  discontinuance  or  by  a  dismissal  of  the  complaint  for 
neglect  to  proceed  with  the  action,  or  by  a  final  judgment  upon 
the  merits.  If  these  allegations  are  true, — and  their  truth  can 
be  ascertained  only  by  a  hearing  of  evidence, — the  cause  of  ac- 
tion stated  was  not  barred  by  either  section  of  the  statute  upon 
which  defendant  relied  in  its  first  defense;  for  if  cause  11,699 
was  pending  until  January  11,  1911,  by  commencing  this  action 
on  January  28,  1911,  within  a  year  after  the  former  was  dis- 
missed without  prejudice,  plaintiff  brought  himself  within  the 
[2]  privilege  accorded  by  section  6464,  Revised  Codes.  {Olass 
V.  Basin  &  Bay  State  Min.  Co.,  34  Mont.  88,  85  Pac.  746 ;  Id.,  35 
Mont.  567,  90  Pac.  753;  Wilson  v.  Norris,  43  Mont.  454,  117 
Pac.  100.)  The  district  court  therefore  could  not  properly 
have  determined  the  merits  of  this  defense  on  the  motion  for 
judgment  on  the  pleadings. 

As  to  the  defense  of  res  judicata:  As  pointed  out  in  the 
original  opinion,  the  judgment  relied  on  by  defendant  to  sup- 
port this  defense,  was  rendered  in  its  favor  on  March  14,  1910, 
in  cause  numbered  A-2026.  So  far  as  appears  from  this  rec- 
ord, this  cause  is  still  pending,  and  the  judgment  rendered 
therein  is  the  one  pleaded  by  defendant  in  abatement  of  this 
action.  Assuming,  without  deciding,  that  a  judgment  which 
has  not  become  final  by  reason  of  the  fact  that  the  cause  in 
which  it  was  rendered  is  still  pending  may  be  pleaded  in  bar 
of  a  second  action  for  the  same  cause,  and  that  the  judgment 
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in  cause  A-2026  is  properly  pleaded  by  the  defendant,  we  do 
not  think  that  in  view  of  the  character  of  the  reply  the  court 
should  have  assumed  to  determine  the  merits  of  this  defense 
without  at  least  an  inspection  of  the  judgment-roll,  which  it 

could  make  only  upon  a  hearing  of  evidence  upon  a  trial.    It 

• 

[3]  is  alleged  in  the  reply  that  the  court  directed  a  verdict 
for  the  defendant  in  cause  A-2026,  not  upon  the  merits,  but 
solely  on  the  ground  that  cause  11,699  was  still  pending,  and 
that  by  bringing  that  action, — ^that  is,  A-2026, — ^while  11,699 
was  still  undisposed  of,  plaintiff  could  not  avail  himself  of  the 
exception  provided  by  section  6464,  Revised  Codes,  supra,  and, 
hence  could  not  avoid  defendant's  plea  of  the  statute  of  limi- 
tations. If  these  allegations  are  true,  the  judgment  in  A-2026 
is  not,  under  the  changed  conditions  brought  about  by  the  dis- 
missal of  cause  11,699,  a  bar  to  the  present  action.  The  result 
18  that  the  judgment  in  this  case  should  be  amended  so  as  to 
direct  a  dismissal  of  the  action,  instead  of  determining  the 
controversy  on  the  merits. 

The  cause  is  therefore  remanded  with  directions  to  the  dis- 
trict court  to  modify  the  judgment  in  accordance  with  the  sug- 
gestions herein  made.    The  motion  for  rehearing  is  denied. 

Judgment  modified, 

Mr.  Justice  Smfth  and  Mb.  Justicb  HoijLOwat  concur. 
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TIGQERMAN,  Respondent,  v.  CITY  OP  BUTTE,  Appellant. 

(No.  3,038.) 
(Sabmitted  November  1,  1911.    Decided  November  20,  1911.) 

[119  Pac.*  477.] 

Citiei  and  Towns — Personal  Injuries — Defective  Sidewalks — 
Notice  to  Municipality — Mitigation  of  Damages — Duty  of 
Plaintiff — Instructions. 

Cities  and  Towns — Personal  Injuries-^Defective  Sidewalks — ^Notice — Suf- 
ficiency. 

1.  The  provision  of  section  3289,  Revised  Codes,  that  "the  citj  or 
town  council,  or  trustee,  or  other  governing  body  of  such  city  or  town" 
must  be  given  notice  of  an  injury  alleged  to  have  been  sustained  on 
account  of  a  defect  in  a  street,  sidewalk,  etc.,  within  sixty  days  after 
its  occurrence,  was  met  by  filing  the  notice  with  the  city  clerk. 

Same — Personal  Injuries — ^Mitigation  of  Damages — Duty  of  Plaintiff. 

2.  One  who  through  the  negligence  of  another  has  suffered  a  personal 
injury  must  use  reasonable  diligence  to  effect  a  cure  and  thus  seek  to 
minimize  tiie  resulting  damages;  otherwise  there  cannot  be  any  recovery 
for  those  damages  which  might  have  been  avoided  by  the  exercise  of 
such  care. 

Same — ^Mitigation  of  Damages — Neglect  of  Plaintiff — ^Instructions. 

3.  Where  plaintiff  failed  to  call  a  physician  for  twelve  days  after 
receiving  injuries,  consisting  of  a  sprained  ankle  and  a  bruised  and 
lacerated  leg,  with  the  result  that  blood-poisoning  developed  and  the 
pain  increased  in  severity,  it  was  error  to  refuse  to  give  an  instruction 
embodying  the  rule  declared  in  paragraph  2  above. 

Same — Instructions— ^Refusal — When  Error. 

4.  The  rule  that  error  cannot  be  predicated  upon  the  refusal  of  the 
trial  court  to  correct  an  erroneous  instruction  tendered  and  give  it  as 
corrected  does  not  warrant  the  refusal  of  a  correct  instruction,  on  the 
ground  that  tlie  language  employed  is  not  the  most  precise  and  refined 
English;  if  the  words  used  be  such  as  not  to  be  likely  to  be  misunder^ 
stood  by  a  reasonably  intelligent  jury,  refusal  to  give  it  is  error. 

Same — Mitigation  of  Damages — Instructions. 

5.  The  offered  instruction  referred  to  in  paragraph  3  above  was 
not  rendered  defective  by  the  use  of  the  word  "all/'  in  announcing 
that  it  was  the  duty  of  plaintiff  to  use  "all  reasonable  care  and  pre- 
caution to  minimize  the  damages"  incident  to  her  injuries.  Its  pres- 
ence held  not  to  have  added  anything  to  the  instruction  or  imposed  a 
greater  burden  upon  plaintiff  than  is  warranted  by  law. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Ian,  Judge. 

Action  by  Ella  S.  Tiggerman  against  the  City  of  Butte. 
From  a  judgmcDt  for  plaintiff  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals,    fieversed  and  remanded. 
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Messrs.  H.  Lowndes  Maury,  John  A.  Smith,  and  N.  A.  Roter- 
ing,  submitted  a  brief  in  behalf  of  Appellant;  oral  argument 
by  Mr.  Botering. 

Section  3289,  Revised  Codes,  provides  that  notice  of  an  in- 
jury must  be  given  to  the  city  council,  and  does  not  provide 
that  the  notioe  may  be  left  or  filed  with  the  city  clerk,  or  any 
other  city  oflScer.  It  was  insufficient.  {City  of  Ft.  Worth  v. 
Shero,  16  Tex.  Civ.  App.  487,  41  S.  W.  704 ;  City  of  Denver  v. 
Saulcey,  5  Colo.  App.  420,  38  Pac.  1098 ;  Hwitington  v.  City 
of  Calias,  105  Me.  144,  73  Atl.  829 ;  MacMullen  v.  City  of  Mid- 
dletown,  187  N.  Y.  37,  79  N.  E.  863,  11  L.  R.  A.,  n.  s.,  391; 
Doresy  v.  City  of  Racine,  60  Wis.  292,  18  N.  W.  928.)  The  no- 
tice coming  to  the  council  seventy  days  after  the  injury  was 
received  by  the  plaintiff  was  late,  and  therefore  the  limitation 
of  sixty  days  had  passed  and  the  plaintiff  had  lost  her  right 
to  sue  the  city  of  Butte.  (Hay  v.  Baraboo,  127  Wis.  1,  115  Am. 
St.  Rep.  977,  105  N.  W.  654,  3  L.  R.  A.,  n.  s.,  84.)  It  has  been 
held  that  reception  of  the  notice  of  injuries  by  an  alleged  defect 
in  a  city  street,  by  city  officials,  its  subsequent  reference  to  the 
claims  committee,  and  an  alleged  hearing  thereon,  at  which 
plaintiff  was  interrogated  as  to  the  time,  place  and  circumstances 
of  the  accident,  did  not  constitute  a  waiver  by  the  city  of  any 
irregularities  in  the  notice.  {Forsyth  v.  City  of  Oswego,  191 
N.  Y.  441,  123  Am.  St.  Rep.  605,  84  N.  E.  392.)  In  order  to 
rely  upon  a  waiver  it  must  be  pleaded,  but  the  case  at  bar  is  not 
a  case  in  which  the  city  council  or  the  city  attorney  could  waive 
anything  with  reference  to  the  required  notice.  {Winter  v. 
City  of  Niagara  Falls,  190  N.  Y.  198,  123  Am.  St.  Rep.  540, 
82  N.  E.  1101,  13  Ann.  Cas.  486;  O'Connor  v.  Fond  Du  Lac, 
109  Wis.  253,  85  N.  W.  327,  53  L.  R.  A.  831.)  But  our  court 
has  passed  upon  a  statute  very  similar  to  section  3289,  and  we 
believe  the  decision  in  that  case  is  decisive  of  the  controversy 
here.     {Hensley  v.  City  of  Butte,  36  Mont.  32,  92  Pac.  34.) 

Defendant  contends  that  instruction  No.  13  should  have  been 
given  to  the  jury,  and  that  the  defendant  should  not  be  made 
to  pay  for  such  damages  as  plaintiff  sustained  by  reason  of  lack 
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of  reasonable  care  and  attention  to  her  injured  limb.  ''One 
who  has  been  injured  by  the  negligence  of  another  must  use 
ordinary  diligence  to  effect  a  cure  and  there  can  be  no  recovery 
for  damages  that  might  have  been  avoided  by  the  exercise  of 
such  care."  (13  Cyc.  76,  and  cases  there  cited;  Owens  v.  B<ilt. 
etc.  R.  Co,,  35  Fed.  715, 1  L.  E.  A.  75 ;  McOarrahan  v.  New  York 
etc.  B.  Co.,  171  Mass.  211,  50  N.  E.  610.)  In  every  case  of 
alleged  personal  injury  by  negligence,  it  has  been  said  where 
there  was  any  considerable  interval  of  time  between  the  dis- 
covery of  the  negligence  and  the  happening  of  its  injurious  con- 
sequences, the  jury  ought  to  be  made  acquainted  with  that  rule 
of  law  which  puts  the  plaintiff  to  the  exercise  of  ordinary  care 
to  avoid  the  consequences  of  the  defendant's  negligence.  {Ak- 
ridge  v.  Atlanta  B.  Co.,  90  Ga.  232,  16  S.  E.  81 ;  Lyons  v.  Rail- 
way Co.,  57  N.  Y.  490 ;  Collins  v.  Council  Bluffs,  32  Iowa,  324, 
7  Am.  Rep.  200;  Chicago  etc.  B.  Co.  v.  Meech,  163  111.  316,  45 
N.  E.  290;  City  of  Waxahachie  v.  Connor  (Tex.  Civ.  App.),  35 
S,  W.  692.) 

Messrs.  Breen  &  Jones,  for  Respondent,  submitted  a  brief; 
Mr.  Peter  Breen  argued  the  cause  orally. 

Under  the  decisions  of  other  states  construing  statutes  similar 
to  ours,  where  no  method  of  giving  notice  to  the  council  is  pre- 
scribed, it  has  been  specifically  held  that  delivery  of  the  notice 
to  the  city  clerk,  or  other  official  having  charge  of  the  records 
and  files  of  the  city,  is  sufficient,  and  that  the  date  of  delivery 
to  the  clerk  will  be  considered  the  date  of  presentation  to  the 
council.  {Bacon  v.  City  of  Antigo,  103  Wis.  10,  79  N.  W.  31.) 
And  this  same  court  specifically  held  that  where  no  particular 
method  of  giving  the  notice  was  pointed  out,  personal  service 
was  unnecessary.  {SmcUl  v.  Tovm  of  Prentice,  102  Wis.  256, 
78  N.  W.  415 ;  see,  also,  Doyle  v.  City  of  Dulutk,  74  Minn.  157, 
76  N.  W.  1029 ;  Lyons  v.  City  of  Red  Wing,  76  Minn.  20,  78  N. 
W.  868 ;  Roberts  v.  Village  of  St.  Jaines,  76  Minn.  456,  79  N.  W. 
519 ;  Pyke  v.  City  of  Jamestown,  15  N.  D.  157,  107  N.  W.  359 ; 
Coleman  v.  City  of  Fargo,  8  N.  D.  69,  76  N.  W.  1051.) 
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The  fact  that  the  notice  was  not  presented  to  the  council 
in  open  session  until  after  the  expiration  of  the  sixty-day  period 
cannot  prejudice  respondent's  rights.  The  evidence  shows  that 
the  notice  was  delivered  to  the  city  clerk  by  plaintiff  on  Pecember 
3,  1909.  This,  and  not  the  indorsement  on  the  notice,  of  the 
fact  of  filing  on  December  6,  1909,  is  the  true  date  of  filing. 
{In  re  Dewar's  Estate,  10  Mont.  437,  25  Pac.  1026.) 

And  the  day  the  notice  was  delivered  to  the  clerk  is  in  con- 
templation of  law  the  date  of  presentment  to  the  council.  ''The 
only  orderly  way  in  which  a  claim  can  be  presented  to  a  common 
council  for  its  action  is  by  filing  the  same  with  the  clerk. 
•  •  •  When  so  filed  it  is  in  legal  effect  presented  to  the  com- 
mon council.''  {Mason  v.  C%,  98  Wis.  540,  74  N.  W.  357 ;  KeU 
ley  V.  City  of  Minneapolis,  77  Minn.  76,  79  N.  W.  653.)  Even 
though  the  notice  presented  to  the  clerk,  or  other  official  of  the 
city,  having  charge  and  custody  of  its  records,  never  reaches  the 
council  chamber,  it  does  not  prejudice  the  plaintiff's  right  to  sue. 
(Peterson  v.  Village  of  Cokato,  84  Minn.  205,  87  N.  W.  615; 
Pyhe  V.  City  of  Jamestown,  15  N.  D.  157,  107  N.  W.  359.) 
Even  if  the  court  be  of  the  opinion  that  there  is  defect  in  the 
manner  of  service  and  time  of  presentation  to  the  council,  its 
subsequent  acts  waived  these  irregularities.  {Foster  v.  Tillage 
of  Bellaire,  127  Mich.  13,  86  N.  W.  383 ;  Bowman  v.  Ogden  City, 
33  Utah,  196,  93  Pac.  561 ;  Morlan  v.  Village  of  Marcellus,  150 
Mich.  400,  114  N.  W.  236.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court 

This  is  an  action  for  damages  for  personal  injuries.  The 
plaintiff  prevailed  in  the  trial  court,  and  the  city  appealed  from 
the  judgment  and  from  an  order  denying  it  a  new  trial.  Only 
two  of  the  questions  presented  demand  special  consideration. 

1.  It  apx>ears  that  within  sixty  days  after  the  injury  was  re- 
ceived the  plaintiff  filed  with  the  city  clerk  a  notice  directed 
to  the  city  council,  stating  the  time  when  and  the  place  where 
the  injury  occurred.    Section  3289,  Revised    Codes,    provides 
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that  the  party  "alleged  to  be  injured,  or  someone  in  his  behalf, 
shall  give  to  the  city  or  town  council,  or  trustee,  or  other  gov- 
erning body  of  such  city  or  town,  within  sixty  days  after  the 
alleged  injury,  notice  thereof;  said  notice  to  contain  the  time 
when  and  the  place  where  said  injury  is  alleged  to  have  oc- 
curred." Did  the  plaintiff  comply  with  this  statute  by  filing 
[1]  her  notice  with  the  city  clerk?  Authorities  are  to  be 
found  which  answer  this  inquiry  in  the  negative,  but  we  think 
the  weight  of  authority  and  the  better  reasoning  prompt  an 
affirmative  reply.  If  the  notice  must  be  presented  to  the  city 
council  while  in  session,  then  the  mere  failure  of  the  council 
to  meet  for  sixty  days  after  an  injury  occurs  would  defeat  the 
injured  party's  right  to  sue.  Certainly  the  legislature  did  not 
contemplate  any  such  ridiculous  result.  The  statute  was  not  in- 
tended to  prohibit  actions  being  prosecuted  altogether,  or  to 
make  the  right  to  sue  depend  upon  the  meeting  of  the  city  coun- 
cil, but  to  require  prompt  notice  of  the  injury  as  a  condition 
precedent  to  the  right  to  sue,  and  in  this  instance  the  statute 
has  fixed  sixty  days  as  a  reasonable  period  within  which  such 
notice  shall  be  given.  This  view  finds  support  in  the  following, 
decided  cases,  and  others  cited  therein :  Bacon  v.  City  of  Antigo, 
103  Wis.  10,  79  N.  W.  31 ;  Doyle  v.  City  of  Duluth,  74  Minn. 
157,  76  N.  W.  1029 ;  Pyke  v.  City  of  Jamestown,  15  N.  D.  157, 
107  N.  W.  359. 

The  decision  in  Eensley  v.  City  of  Butte,  36  Mont.  32,  92 
Pac.  34,  is  not  applicable  here,  for  the  statute  considered  in  the 
Eensley  Case  (Laws  1897,  p.  219)  provides  that  the  city  council 
shall  meet  especially  to  hear  objections  to  the  creation  of  the 
improvement  district.  The  statute  further  provides:  **Any 
person  or  persons  who  are  owners  or  agents  of  any  lot  or  parcel 
of  land  within  such  improvement  district  shall  have  the  right 
to  appear  at  said  meeting  either  in  person  or  by  counsel  and 
show  cause,  if  any  there  be,  why  the  improvements  mentioned 
therein  shall  not  be  made."  (Section  31.)  Under  that  statute 
we  held  that  a  protest  in  writing  left  at  the  city  clerk's  office 
was  not  a  presentation  of  the  protest  to  the  meeting  of  the  city 
counciL 
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2.  It  appears  from  the  record  that  the  plaintiff  was  in- 
jured on  a  defective  sidewalk  on'  October  6,  1909 ;  that  her  in- 
juries consisted  of  a  sprained  anlde,  and  a  bruised  and  lacerated 
[2  and  3]  leg;  that  she  did  not  call  a  physician  until  October 
15  following,  when  she  was  taken  to  the  hospital;  that  in  the 
meantime  sepsis  had  developed,  and  the  pain  from  her  injuries 
had  increased  in  severity,  so  much  so  that  she  testified:  ^'The 
folks  who  ran  the  place  where  I  roomed  took  care  of  me  during 
the  interval  until  I  had  the  doctor.  I  remained  in  the  room 
there  all  of  that  time  until  I  was  taken  to  the  hospital.  I  did 
not  leave  the  room  that  week.  I  did  not  go  downtown,  as  I 
could  not  walk  if  I  wanted  to,  and,  if  I  wanted  a  drink  of  water, 
I  had  to  call  for  it."  A  physician,  called  as  a  witness  for  the 
plaintiff,  on  cross-examination  testified  that,  if  plaintiff's  in- 
juries had  received  proper  medical  attention  before  the  15th 
of  October,  they  would  have  been  lessened. 

It  is  a  general  rule  of  law  that  ''one  who  has  been  injured 
by  the  negligence  of  another  must  use  ordinary  diligence  to 
effect  a  cure,  and  there  can  be  no  recovery  for  damages  that 
might  have  been  avoided  by  the  exercise  of  such  care."  (13 
Cyc.  76.)  The  rule  was  distinctly  recognized  by  this  court  in 
Sweeny  v.  Montana  Central  Ey.  Co.,  19  Mont.  163,  47  Pac.  791. 
With  the  purpose  of  invoking  the  rule  just  announced,  the  de- 
fendant requested  the  trial  court  to  give  an  instruction  as  fol- 
lows: ''You  are  instructed  that  if  you  find  that  the  plaintiff 
was  injured  on  the  6th  day  of  October,  1909,  it  then  became 
her  duty  to  use  all  reasonable  care  and  precaution  to  minimize 
the  damages  that  might  result,  and,  if  you  find  that  she  failed 
to  do  this,  then  you  cannot  return  a  verdict  for  such  damages 
that  resulted  by  her  want  to  exercise  such  care  and  precaution." 
The  request  was  refused,  exception  taken,  and  error  is  now 
predicated  upon  the  ruling. 

Counsel  for  respondent  recognize  the  rule  stated  above,  but 
insist  that  the  proposed  instruction  is  defective,  that,  by  the 
use  of  the  word  "all"  before  the  word  "reasonable,"  the  in- 
struction imposes  upon  the  plaintiff  a  greater  burden  than  that 
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fixed  by  law,  and  that  tli6  concluding  phraae  ''by  her  want  to 
exercise  such  care  and  precaution"  renders  the  instruction 
meaningless,  or,  at  least,  that  this  phrase  itself  is  meaningless. 
They  invoke  the  principle  announced  by  this  court  in  Anderson 
V.  Northern  Pacific  By.  Co,,  34  Mont.  181,  85  Pac.  884,  and  later 
[4]  cases,  that  error  cannot  be  predicated  upon  the  refusal 
of  the  trial  court  to  correct  an  erroneous  instruction  tendered 
and  give  it  in  correct  form.  But  the  principle  announced  in 
those  cases  applies  only  to  an  offered  instruction  which  does  not 
correctly  state  the  rule  of  law  intended,  or  to  one  which  com- 
bines a  correct  rule  with  one  which  is  erroneous.  It  does  not 
warrant  a  court  in  refusing  an  instruction  which  correctly  states 
a  rule  applicable,  on  the  ground  that  the  language  employed 
to  express  the  rule  is  not  the  most  precise  and  refined  English. 
It  was  never  intended  to  limit  a  party  to  those  proper  instruc- 
tions only  which  are.  clothed  in  the  tersest  or  most  elegant  Ian- 
guage.  The  inquiry  before  the  court  should  be:  Is  the  lan^ 
guage  employed  such  as  is  likely  to  mislead  an  intelligent  jury 
as  to  the  meaning  of  the  rule  sought  to  be  announced?  Judged 
by  its  diction,  the  instruction  is  not  a  model.  If  it  is  to  be 
tested  by  the  rules  of  syntax,  it  is  defective ;  but  that  its  mean- 
ing could  be  misunderstood  by  any  reasonably  intelligent  per- 
son is  beyond  belief.  The  word  "want"  in  the  concluding 
phrase  was  ill-chosen.  A  more  euphonious  term  might  have 
been  used.  Had  the  word  **failure"  been  substituted,  objec- 
tion would  not  be  urged  upon  us,  yet  the  words  **want"  and 
"failure"  are  synonymous  (Webster's  International  Diction- 
ary), and,  when  used  in  the  sense  of  failure,  as  it  obviously  was, 
the  word  "want"  is  technically  correct. 

But  it  is  insisted  that  the  instruction  as  proposed  is  defective 
[6]  in  substance,  in  that  by  the  use  of  "all"  before  the  word 
"reasonable"  a  greater  burden  is  imposed  upon  the  plaintiff 
than  is  warranted  by  law.  As  this  court  has  said  frequently 
with  reference  to  kindred  subjects,  the  standard  in  all  such  cases 
is  that  of  the  reasonable  person.  In  other  words,  in  this  in- 
stance the  law  enjoined  upon  the  plaintiff  the  duty  to  perform 
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all  those  acts  which  a  reasonably  prudent  person  under  like 
circumstances  would  have  performed  to  minimize  her  hurts  or 
limit  the  injurious  consequences,  and,  if  she  failed  in  this  respect, 
she  cannot  recover  those  damages  which  might  have  been  avoided 
by  the  exercise  of  such  ordinary  care.  The  word  "all,**  before 
the  word  "reasonable,*'  might  have  been  omitted,  but  its  pres- 
ence does  not  add  anything  to  the  instruction  or  change  the 
rule  of  law.  Indeed,  in  stating  the  rule,  so  careful  and  pains- 
taking an  author  as  Watson  in  his  work  on  Damages  for  Per- 
sonal Injuries,  section  180,  says:  "It  is  held  to  be  the  duty  of 
a  person  who  has  sustained  injury  at  the  hands  of  another  to 
make  all  reasonable  efforts  to  limit  the  injurious  consequences 
of  the  latter 's  act." 

In  view  of  the  facts  disclosed  by  this  record,  it  was  the  duty 
of  the  jury  to  determine  whether  plaintiff  did  in  fact  exercise 
ordinary  care,  and,  if  she  did  not,  then  to  limit  her  recovery  to 
those  damages  which  were  shown  to  be  caused  proximately  by 
the  defendant's  negligence.  The  refusal  of  the  court  to  cor- 
rectly instruct  the  jury  left  them  free  to  award  to  plaintiff 
damages  upon  the  basis  of  her  condition  at  the  time  the  physi- 
cians were  called,  irrespective  of  the  question  whether  ordinary 
prudence  would  have  prompted  her  to  call  for  relief  at  an  earlier 
date,  and  thereby  lessen  the  consequences  of  her  original  in- 
juries. The  omission  of  this  instruction  left  the  case  to  go  to 
the  jury  upon  an  erroneous  theory,  and  because  of  the  error 
the  judgment  and  order  are  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 

44  Mont.— 10 
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MURPHY,  Respondent,  v.  STONB  &  WEBSTER  ENGINEER- 
ING CORPORATION,  Appellant. 

(No.  3,009.) 
(Sabmitted  November  8,  1911.    Decided  Noyember  20,  1911.); 

[119  Pac.  717.] 

Bemoval   of   Causes — Parties — Diverse    Citizenship — Waiver — 
Stipylations — Rule  of  Interpretation. 

Bemoval  of  Causes — ^Diverse  Citizenship  of  Parties — ^Waiver. 

1.  The  right  to  have  a  cause  removed  from  a  state  to  the  federal 
circuit  court  on  the  ground  of  diverse  citizenship  of  the  parties  may 
be  waived  either  bj  stipulation  or  by  estoppel  because  of  failure  to 
make  timely  application  for  it. 

Stipulations — Rule  of  Interpretation — ^Waiver. 

2.  The  rules  governing  the  interpretation  of  contracts  generally  are 
applicable  in  arriving  at  the  meaning  of  stipulations,  i.  e,,  they  should 
receive  a  reasonable  construction  with  a  view  to  effecting  the  intent  of 
the  parties,  and  to  that  end  the  circumstances  under  which  they  were 
entered  into,  their  subject  matter  and  the  parties  may  be  considered; 
but  the  language  used  must  not  be  so  construed  as  to  give  it  the  effect 
of  a  waiver  of  a  right  not  plainly  intended  to  be  relinquished. 

fiemoval  of  Causes — Stipulation — ^Waiver — ^What  did  not  Constitute. 

3.  In  a  personal  injury  action  against  a  foreign  corporation  joined 
with  a  resident  defendant,  counsel  entered  into  a  stipulation  about  two 
weeks  before  the  date  set  for  trial,  canceling  the  setting  and  agreeing 
that  the  cause  should  be  tried  "in  said  [district]  court"  at  the  earUest 
possible  date  thereafter.  At  the  commencement  of  trial,  some  four 
months  thereafter,  upon  the  announcement  of  plaintiff  that  he  was 
ready,  counsel  for  defendant  corporation  presented  a  petition,  accom- 
panied by  a  sufficient  bond,  for  removal  of  the  cause  to  the  federal 
circuit  court  on  the  ground  that,  the  resident  defendant  not  having 
been  served  with  process,  and  not  appearing  in  the  action,  the  cause 
had  assumed  the  aspect  of  a  controversy  between  citizens  of  different 
states.  The  trial  court  sustained  the  contention  of  plaintiff  that  de- 
fendant by  the  stipulation  had  waived  its  right  of  removal.  Heldf 
under  the  rule  declared  in  paragraph  2,  supra,  and  the  circumstances 
disclosed  by  the  record,  that  the  language  of  the  stipulation  did  not 
compel  the  conclusion  that  counsel  for  defendant  intended  to  waive  its 
right  of  removal,  which  arose  long  thereafter,  and  that  the  court  erred 
in  denying  the  petition. 

'Appeal  from  District  Court,  Lewis  and  Clark  County;  /. 
JliUer  Smith,  Judge. 

Action  by  Thomas  Murphy  against  fhe  Stone  &  Webster  En- 
gineering Corporation.  From  a  judgment  for  plaintiff,  and  from 
an  oMer  denying  a  new  trial,  defendant  appeals.  Beversed  and 
remanded. 
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Mr.  E.  C.  Day,  for  Appellant,  submitted  a  brief,  and  ar^ed 
the  cause  orally. 

In  behalf  of  Respondent,  Messrs,  Walsh  dt  Nolan,  and  Messrs. 
PurceU  &  Horsky,  submitted  a  brief;  Mr.  C.  B.  Nolan  argued 
the  cause  orally, 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  plaintiff  to  recover  damages  for 
personal  injuries  received  by  him  during  the  course  of  his  em- 
ployment by  the  defendant  corporation.  When  the  action  was 
eommenced,  one  Edward  Larmour,  a  fellow-servant  of  plaintiff, 
was  made  codefendant  with  the  corporation;  it  being  alleged 
in  the  complaint  that  he  was  incompetent  and  known  to  be  so 
by  his  codefendant,  and  that  the  injury  was  caused  by  his  neg- 
ligence concurring  with  that  of  his  codefendant.  He  was  not 
served  with  summons,  nor  did  he  appear  in  the  action.  The 
defendant  corporation  demurred  to  the  complaint,  on  the 
grounds,  among  others,  that  several  causes  of  action  were  improp- 
erly united  therein,  and  that  there  was  a  misjoinder  of  parties 
defendant  The  demurrer  was  overruled,  and  this  defendant 
answered,  denying  the  material  allegations  of  the  plaintiff,  and 
alleging,  as  special  defenses,  that  the  injury  was  caused  by  the 
negligence  of  a  fellow-servant,  and  that  the  plaintiff  had  assumed 
the  risk.  The  case  was  reached  for  trial  on  October  5,  1910. 
When  counsel  for  plaintiff  announced  that  they  were  ready  for 
trial,  counsel  for  defendant  presented  a  petition  for  removal  of 
the  case  to  the  circuit  court  of  the  United  States  for  the  district 
of  Montana,  on  the  ground  that  it  had  assumed  the  form  of  a 
separate  controversy  between  citizens  of  different  states;  plain- 
tiff being  a  citizen  of  Montana  and  the  defendant  a  citizen  of 
Massachusetts.  The  petition  was  accompanied  by  a  good  and 
sufficient  bond.  Counsel  for  plaintiff  resisted  the  application, 
contending  that  the  defendant  had  waived  its  right  to  have  the 
ease  removed,  by  reason  of  the  following  stipulation: 
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it 


(Title  of  court,  title  of  cause.) 
It  is  hereby  stipulated  and  agreed  by  and  between  the  parties 
in  the  above-entitled  action,  and  their  respective  attorneys,  the 
undersigned,  that,  at  the  request  of  defendant's  attorneys,  the 
setting  of  the  trial  of  said  case,  set  to  be  tried  on  June  2,  1910, 
shall  be  canceled;  and  it  is  further  stipulated  and  agreed  that 
the  case  shall  be  set  down  for  trial  in  said  court  not  earlier  than 
June  12,  1910,  and  shall  be  tried  in  said  court  on  said  date, 
or  as  soon  thereafter  as  shall  be  convenient  to  said  court  to  try 
the  same.    Dated  May  19, 1910. ' ' 

The  court  sustained  the  contention  of  plaintiff's  counsel  and 
ordered  the  trial  to  proceed.  The  result  was  a  verdict  and 
judgment  in  favor  of  plaintiflp.  The  defendant  has  appealed 
from  the  judgment  and  an  order  denying  its  motion  for  a  new 
trial. 

Was  the  case  removable  f  If  so,  the  district  court  was  with- 
out jurisdiction  to  proceed  with  the  trial,  and  its  judgment 
must  be  reversed  for  this  reason,  whether  it  might  otherwise 
be  sustained  or  not.  In  Oolden  v.  Northern  Pacific  Ry.  Co,, 
39  Mont.  435,  104  Pac.  549,  it  was  held  by  this  court  that  a  case 
in  which  the  plaintiff  and  one  of  two  defendants  are  citizens 
of  different  states  assumes  the  aspect  of  a  separate  controversy 
as  to  such  defendant  and  becomes  removable  when  counsel  for 
plaintiff,  having  failed  to  serve  summons  upon  the  other  de- 
fendant and  thus  bring  him  within  the  jurisdiction  of  the  court, 
announce  that  they  are  ready  to  proceed  against  the  nonresident 
defendant  alone.  This  was  held  to  be  a  necessary  conclusion 
from  the  fact  that  the  election  amounts  to  a  complete  severance 
of  the  action  as  to  the  nonresident  defendant,  as  effectively  as 
if  it  had  been  originally  brought  against  such  defendant  alone. 
In  so  holding  this  court  accepted  as  authoritative  and  binding 
the  construction  of  the  statute  (Act  March  3,  1875,  Chap.  137, 
18  Stat.  471  [U.  S.  Comp.  Stats.  1901,  p.  510] )  declared  to  be 
the  only  reasonable  one  in  Powers  v.  Chesapeake  cfe  Ohio  Ry.  Co., 
169  U.  S.  92,  18  Sup.  Ct.  264,  42  L.  Ed.  673.  In  this  case  the 
court  stated  its  conclusion  as  follows :  '  *  The  reasonable  construe- 
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tion  of  the  Act  of  Congress,  and  the  only  one  which  will  prevent 
the  right  of  removal,  to  which  the  statute  declares  the  party 
to  he  entitled,  from  being  defeated  by  circumstances  wholly  be- 
yond his  control,  is  to  hold  that  the  incidental  provision  as  to 
the  time  must,  when  necessary  to  carry  out  the  purpose  of  the 
statute,  yield  to  the  principal  enactment  as  to  the  right ;  and  to 
consider  the  statute  as,  in  intention  and  effect,  permitting  and 
requiring  the  defendant  to  file  a  petition  for  removal  as  soon 
as  the  action  assumes  the  shape  of  a  removable  case  in  the 
court  in  which  it  was  brought.  The  result  is  that,  when  the 
plaintiff  discontinued  his  action  as  against  the  individual  de- 
fendants, the  case  for  the  first  time  became  such  a  one  as  by 
the  express  terms  of  the  statute  the  defendant  railway  company 
was  entitled  to  remove;  and  therefore  its  petition  for  removal, 
filed  immediately  upon  such  discontinuance,  was  filed  in  due 
time."  The  instant  case  falls  clearly  within  the  statute  as  thus 
construed.  The  petition  for  removal  was  therefore  presented 
in  time,  and  the  defendant  was  entitled  to  removal,  unless  coun- 
sel had  waived  its  right  by  entering  into  the  stipulation;  for 
[1]  the  right,  though  a  substantive  one,  being  ''modal  and  for- 
mal," may  be  waived  either  by  stipulation  or  by  estoppel  be- 
cause of  failure  to  make  timely  application  for  it.  {Ayers  v. 
Watson,  113  U.  S.  594,  5  Sup.  Ct.  641,  28  L.  Ed.  1093 ;  Northern 
Pacific  By.  Co.  v.  Austin,  135  U.  S.  315,  10  Sup.  Ct.  758,  34  L. 
Ed.  218;  Martin's  Admr.  v.  Baltimore  dt  Ohio  By.  Co.,  151  U. 
S.  673,  14  Sup.  Ct.  533,  38  L.  Ed.  311;  Powers  v.  Chesapeake 
it  Ohio  By.  Co,,  supra;  Golden  v.  Northern  Pacific  By,  Co., 
supra;  Hanover  Nat.  Bank  v.  Smith,  13  Blatchf .  224,  Fed.  Cas. 
No.  6035;  Insura/nce  Co.  v,  Morse,  20  Wall.  (U.  S.)  445,  22  L. 
Ed.  365.) 

**The  rules  applicable  to  the  construction  of  contracts  gener- 
ally govern  the  courts  in  their  interpretation  of  stipulations,  and 
thus  stipulations  will  receive  a  reasonable  construction  with  a  view 
[2]  to  effecting  the  intent  of  the  parties;  but,  in  seeking  the 
intention  of  the  parties,  the  language  used  will  not  be  so  con- 
stmed  as  to  give  it  the  effect  of  an  admission  of  a  fact  obvi- 
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ously  intended  to  be  controverted,  or  the  waiver  of  a  right  not 
plainly  intended  to  be  relinquished.  •  •  •  "  (36  Cyc. 
1291.)  In  arriving  at  the  intent,  the  circumstances  under  which 
the  stipulation  was  made,  its  subject  matter,  and  the  parties 
to  it  may  also  be  considered.     (Rev.  Codes,  sec.  7877.) 

At  the  time  the  stipulation  was  entered  into,  the  case  was  set  for 
[3]  trial  on  June  2,  some  fourteen  days  later.  In  view  of  the  ac- 
tion of  the  court  upon  defendant's  demurrer,  doubtless  induced 
by  the  position  assumed  by  counsel  for  the  plaintiff,  counsel  for 
defendant  had  a  right  to  presume  that  he  would  be  compelled 
to  submit  to  a  trial  in  the  state  court,  though  the  resident  de- 
fendant had  not  then  been  brought  within  the  jurisdiction  of 
the  court  by  service  of  summons.  Indeed,  there  was  no  room 
for  any  other  presumption,  unless  it  be  that  counsel  knew  or 
had  ground  for  the  belief  that  counsel  for  plaintiff  had  brought 
the  resident  defendant  into  the  case  solely  for  the  purpose  of 
preventing  a  removal  of  it  to  the  circuit  court,  intending  then, 
and  all  the  time  up  to  the  time  the  case  was  set  for  trial,  not 
to  have  him  served  with  summons.  There  is  nothing  in  the 
record  tending  to  show  what  the  intention  of  plaintiff's  counsel 
in  this  regard  was.  Counsel  for  defendant,  therefore,  must  be 
presumed  to  have  stipulated  in  view  of  the  circumstances  as 
they  then  existed,  and  unless  the  language  of  the  stipulation 
compels  the  conclusion  that  he  intended  to  waive  all  rights  with 
reference  to  the  case,  except  the  right  to  have  it  tried  in  the 
state  court,  he  should  be  held  to  have  contemplated  the  exist- 
ing circumstances  only.  The  purpose  to  be  accomplished  by 
the  stipulation  was  the  vacation  of  the  setting  for  June  2,  and 
a  resetting  of  the  case  for  June  12,  or  upon  the  earliest  day 
thereafter  that  would  be  convenient  to  the  court.  If  this  is  so> 
the  language  used  in  the  stipulation,  viz.,  ''and  shall  be  tried 
in  said  court,'*  upon  which  counsel  for  plaintiff  rely  for  their 
assertion  of  waiver,  could  have  no  greater  effect  than  the  pre- 
vious joinder  of  issue  by  the  filing  of  the  answer,  which  fact, 
as  we  have  already  pointed  out,  did  not  take  away  the  right  of 
removal.    In  our  opinion  the  language  referred  to  was  intended 
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to  speak  aa  to  the  existing  condition  of  the  case,  and  was  not 
intended  to  include  a  right  which  might  accrue  in  the  future 
by  a  change  of  condition.  In  any  event,  it  does  not  compel  the 
conclusion  that  counsel  for  defendant  intended  to  waive  any 
right  whatsoever.  This  being  so,  we  think  the  district  court 
erred  in  denying  the  petition  for  removal.  This  conclusion 
precludes  us  from  considering  the  case  upon  the  merits. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded. 

Beversed  and  remanded. 

Mb.  Justice  Smtth  and  Mb.  Justice  HoiiLowAY  concur. 
Behearing  denied  December  18,  1911. 


COHEN,  Respondent,  v.  CLARE,  Appellant. 

(No.  .3,019.)  i 

(Submitted  November  3,  1911.    Decided  November  20,  1911.) 

[119  Pac.  775.] 

Pleading  and  Practice — Causes  of  Action — Motion  to  Separately 
State  and  Number — Theory  of  Case — BUI  of  Particulars — 
Discretion — Evidence — Memoranda  —  Refreshing  Memory — 
Depositions. 

Appeal — Theory  of  Ca8e--Conel!i8iyene88. 

1.  On  appeal  a  party  is  bound  by  the  position  taken  by  him  relative 
to  the  theory  upon  which  tibe  cause  was  tried  in  the  district  court. 

Pleading  and  Practice— Splitting  Cause  of  Action. 

2.  The  splitting  of  a  single  cause  of  action  is  not  permitted. 

Bame—Oauses  of  Action — ^Paragraphing  and  Numbering. 

3.  Where  plaintiff  pleads  but  a  single  contract  and  a  breach  of  it 
in  one  or  more  particulars,  he  states  a  single  cause  of  action  only,  and 
it  is  immaterial  how  the  complaint  is  paragraphed. 

Same — Causes  of  Action — ^Motion  to  Separately  State  and  Number — Dis* 
cretion. 

4.  Where  it  does  not  affirmatively  appear  from  the  face  of  the  com- 
plaint that  it  states  more  than  one  cause  of  action,  each  well  pleaded, 
the  court  may  not  be  held  to  have  erred  in  denying  a  motion  to  require 
plaintiff  to  separately  state  and  number  his  several  causes  of  action 
alleged  to  have  been  stated  in  one  count. 
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EYidence — ^Failure  to  Farnish  Farther  Bill  of  Flartietilan — ^Eifeet. 

5.  An  objection  to  the  introduction  of  evidence  by  plaintiif  interpoeed 
on  the  ground  that  he  had  failed  to  fumiah  defendant  a  bill  of  par- 
ticulars more  complete  than  one  theretofore  furnished  as  ordered  bj 
the  court,  in  an  action  on  a  contract  for  wages  and  expenses,  held  to 
have  been  properly  overruled. 

Bill  of  Particulars — ^Discretion. 

6.  The  granting  or  refusing  of  an  order  for  a  more  speciiie  bill  of 
particulars  is  a  matter  left  to  the  sound  discretion  of  the  trial  court; 
in  the  absence  of  manifest  abuse  of  such  discretion,  the  supreme  court 
will  not  interfere. 

Evidence — Motion  to  Strike — ^When  Too  Late. 

7.  After  a  question  has  been  answered  bj  a  witness,  a  motion  to  have 
the  answer  stricken  out  must  be  denied. 

Same^Befreshing  Memory— Memoranda. 

8.  Under  section  8020,  Bevised  Codes,  a  witness  may,  to  refresh  hit 
memory,  properly  have  recourse  to  a  memorandum-book  containing 
entries  written  by  himself. 

Same — ^Depositions — ^Answer  not  Besponsive  to  Question. 

'9.  >^ere  an  interrogatory  asked  the  deponent  to  attach  to  his  depo- 
sition a  certain  record,  a  copy  thereof  was  neither  the  best  evidence 
nor  responsive  to  the  question,  and  therefore  inadmissible. 

Same— Weight — Question  for  Jury. 

10.  The  weight  of  the  evidence  is  a  question  exclusively  within  the 
province  of  the  jury,  and  their  findings  upon  disputed  questions  of 
fact  are  conclusive. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  A.  B.  Cohen  against  C.  W.  Clark.  Plaintiff  had 
judgment,  and  defendant  appealed  therefrom  and  from  an  or- 
der denying  him  a  new  trial.     Affirmed, 

Mr.  Oeorge  F,  Shelton,  Mr.  Peter  Breen,  and  Mr.  M.  B.  OU- 
Christ  submitted  a  brief  in  behalf  of  Appellant;  Mr.  Shel- 
ton and  Mr,  Charles  A.  Buggies,  of  counsel,  argued  the  cause 
orally. 

"Where  a  complaint,  in  an  action  to  recover  for  personal 
services  rendered,  does  not  show  whether  the  plaintiff  relies 
upon  a  specific  contract  for  a  stipulated  compensation,  or  an 
implied  contract  for  the  reasonable  value  of  the  services  al- 
leged, a  special  demurrer  thereto  for  uncertainty  and  ambigu- 
ity should  be  sustained."  {Shade  v.  Sisson  M.  dk  L.  Co.,  115 
Cal.  357,  47  Pac.  135.)  The  purpose  of  a  complaint  is  not  to 
ensnare  or  entrap  the  defendant,  but  to  advise  him  with  suffi- 
cient definiteness  and  certainty  as  to  what  he  must  meet  in 
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order  that  he  may  prepare  his  defense.  The  test  as  to  whether 
the  complaint  is  sufficient  in  certainty  and  definiteness  is: 
Would  a  judgment  for  or  against  the  defendant  bar  another 
action  upon  the  same  claim,  and  could  the  complaint  be  in- 
troduced as  evidence  in  another  action  upon  the  same  claim 
in  support  of  a  defense  of  res  judicata?  "The  complaint 
must  set  forth  the  subject  matter  of  the  contract  with  sufS- 
cient  certainty  to  make  a  possible  adverse  judgment  a  bar  to 
another  action."  (9  Cyc.  713.)  **A  declaration •  on  a  con- 
tract must  set  forth  the  subject  matter  of  the  contract  with 
sufScient  certainty  to  make  a  possible  adverse  judgment  a  bar 
to  another  suit."  {PhiUips  v.  Knight  et  al,  20  R.  I.  624,  40 
Atl.  762.)  ''The  complaint  must  be  sufficient  to  apprise  the 
opposite  party  of  the  nature  of  the  action,  and  be  sufficient 
to  bar  another  action."  (Dalton  v.  United  By.  Co,,  134  Mo. 
App.  392,  114  S.  W.  561.)  If  it  was  intended  by  plaintiff  to 
declare  upon  an  open  account  for  debt,  his  complaint  is  bad 
for  uncertainty  and  for  want  of  facts.  Mere  recitals  of  con- 
clusions are  pleaded  instead  of  ultimate  facts.  ''A  complaint 
on  an  account  which  does  not  state  the  nature  of  dealings 
between  plaintiff  and  defendant  is  insufficient  under  a  statute 
requiring  a  statement  in  plain  and  concise  language  so  that 
a  person  of  common  understanding  may  know  what  is  in- 
tended." {Gise  V.  Cook,  152  Ind.  75,  52  N.  E.  454.)  "A 
complaint  on  an  open  account  should  state  the  items  thereof 
with  reasonable  certainty.  The  debt  on  which  the  transactions 
occurred  should  be  alleged."  (9  Current  Law,  21.)  ''Where 
on  action  on  open  account  containing  a  number  of  items  no 
date  except  the  year  is  alleged,  an  objection  should  be  sus- 
tained, unless  the  defect  is  cured  by  amendment."  {Over- 
street  V.  Nashville  Lumber  Co.,  127  Ga.  458,  56  S.  B.  650.) 
"A  complaint  on  account  should  identify  and  describe  the 
claim  with  reasonable  particularity."     (1  Ency.  PL  &  Pr.  90.) 

Each  count  set  out  in  plaintiff's  complaint  is  based  upon 
a  separate  "special  instance  and  request"  of  defendant.  Spe- 
cial request  is  defined  by  Bouvier    as  follows:  "Special  Re- 
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quest — ^A  request  iictually  made  at  a  particular  time  and 
place;  this  term  is  used  in  contradiction  to  a  general  request, 
which  need  not  state  the  time  when  nor  the  place  where  made.'* 

Messrs.  Mackel  &  Meyer,  for  Respondent,  submitted  a  brief; 
Mr.  Wm.  Meyer  argued  the  cause  orally. 

MR.  JUSTICE  HOLIiOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  $2,730  for  work  and 
labor  performed  and  expenses  incurred  by  plaintiff  for  de- 
fendant between  January  23,  1901,  and  October  23,  1902. 
Plaintiff  recovered  judgment,  and  the  defendant  appealed 
therefrom  and  from  the  order  denying  him  a  new  trial. 

1.  The  complaint  consists  of  eleven  paragraphs,  exclusive 
of  the  prayer.  In  paragraph  1  plaintiff  alleges  that  between 
January  23,  1901,  and  April  1,  1901,  at  defendant's  special  in- 
stance and  request,  he  performed  work  and  labor  for  defend- 
ant at  Helena.  Each  of  the  next  four  paragraphs  is  similar 
in  terms,  except  as  to  the  period  covered  and  the  place  of  em- 
ployment— ^the  several  periods  of  time,  beginning  with  the  first, 
constituting  the  entire  time  from  January  23,  1901,  to  Octo- 
ber 23,  1902.  In  paragraph  6  it  is  alleged  that  the  services 
were  performed  by  plaintiff  for  defendant  at  the  agreed  price 
of  $150  per  month.  In  paragraph  7  plaintiff  alleges  that  in 
February  and  March,  1901,  at  defendant's  special  instance 
and  request  he  incurred  expense  to  the  amount  of  $80.  Para- 
graph 8  is  similar,  except  that  the  amount  expended  is  stated 
to  be  $50,  and  the  time,  April,  1901.  Paragraph  9  is  likewise 
similar  to  paragraph  7,  except  that  the  amount  given  is  $290, 
and  the  time,  August,  September  and  October,  1902.  In  para- 
graph 10  it  is  alleged  that  the  several  sums  were  expended  upon 
the  express  promise  of  defendant  to  repay  the  same.  Para- 
graph 11  charges  that  no  part  of  the  sums  due  for  wages  or  for 
money  expended  has  been  paid,  except  the  sum  of  $840.  The 
prayer  is  for  the  balance  with  interest.    The  defendant  moved 
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the  court  to  require  the  plaintiff  to  separately  state  and  nam- 
ber  his  cause  of  action  for  services;  his  cause  of  action  for  $80; 
his  cause  of  action  for  $50,  and  his  cause  of  action  for  $290. 
This  motion  was  denied. 

In  this  court  defendant  insists  that  plaintiff  has  undertaken 
to  state  eight  separate  causes  of  action  in  one  count — ^that  his 
claim  for  services  in  each  of  the  first  five  paragraphs  of  the 
complaint  constitutes  a  separate  cause  of  action,  and  that  his 
daim  for  each  separate  amount  expended  likewise  constitutes 
a  cause  of  action;  but  this  position  is  inconsistent  with  the 
position  taken  in  the  trial  court.  In  his  motion  to  separate,  de- 
fendant treated  the  plaintiff's  claim  for  compensation  for  all 
the  services  mentioned,  as  constituting  but  a  single  cause  of 
action,  and  this  appears  again  in  his  bill  of  exceptions,  and  he 
cannot  be  heard  to  change  his  position  here.  He  is  bound  by 
[1]  his  theory  of  the  case  as  disclosed  in  the  trial  court. 
{Dempster  v.  Oregon  Short  Line  By.  Co,,  37  Mont.  335,  96  Pac. 
717;  Galvin  v.  O'Oorman,  40  Mont.  391,  106  Pac.  887.) 

Does  it  appear  from  the  complaint  that  plaintiff's  claim  for 
each  separate  amount  expended  constitutes  a  cause  of  action,  or 
in  fact  does  it  appear  that  the  entire  complaint  undertakes  to 
state  more  than  one  cause  of  action  t  It  is  an  elementary  rule 
of  law  that  ^' where  several  claims,  payable  at  different  times, 
arise  out  of  the  same  contract,  suit  may  be  brought  as  each  lia- 
bility accrues;  but  if  suit  is  not  brought  until  more  than  one 
has  become  due,  all  must  be  sued  for  under  one  action."  (1 
Sutherland's  Code  Pleading,  Practice  and  Forms,  sec.  220.) 
Several  breaches  of  a  single  contract  may  constitute  but  one 
cause  of  action,  and  if  the  several  acts  pleaded  do  make  up  but 
a  single  cause  of  action,  one  count  in  the  complaint  is  sufficient 
to  state  them. .  Under  equally  well-recognized  rules  of  pleading, 
[2]  a  plaintiff  is  prohibited  from  splitting  a  single  cause  of 
action.  (1  Ency.  of  PI.  ft  Pr.  148.)  But  just  what  constitutes 
a  single  cause  of  action  is  frequently  difl9cult  to  determine. 
At  common  law  the  question  was  easily  settled,  for  the  form 
of  the  action  determined  its  character.    Under  the  Codes,  forms 
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of  actions  are  abolished  and  the  facts  constituting  plaintiff's 
complaint  must  be  stated,  and  the  construction  put  upon  a 
pleading  must  now  determine  whether  it  states  one  cause  of  ac- 
tion only  or  more  than  one.  ''A  cause  of  action  is  the  right 
which  a  party  has  to  institute  a  judicial  proceeding"  (Dillon 
V.  Great  Northern  By.  Co.,  38  Mont.  485,  100  Pac.  960),  and 
consists  of  a  union  of  the  plaintiff's  primary  right  and  an  in- 
fringement of  it  by  the  defendant.  (1  Ency.  of  PI.  &  Pr.  116.) 
Manifestly,  then,  if  plaintiff  pleads  several  contracts  and  a 
breach  of  each,  he  states  several  causes  of  action;  but  if  he 
pleads  but  a  single  contract  and  a  breach  of  it  in  one  or  more 
[3]  particulars,  he  states  but  a  single  cause  of  action,  and  it 
is  immaterial  how  the  complaint  is  paragraphed.  {Nelson  v. 
Henrichsen,  31  Utah,  191,  87  Pac.  267.) 

Under  our  liberal  rules  of  construction  it  may  well  be  said 
that  this  complaint  charges  one  contract  for  wages  and  ex- 
penses, and  a  breach  by  defendant  in  refusing  to  pay.  The 
complaint  is  indefinite  in  that  it  does  not  state  when  the  value 
of  the  services  was  agreed  upon,  or  when  defendant  promised 
to  repay  the  expense  money.  But  the  complaint  was  not  at- 
tacked upon  that  ground.  A  special  demurrer  was  interposed^ 
but  it  did  not  point  out  this  defect  and  the  objection  now  sug- 
gested is  deemed  waived.     (Sec.  6539,  Bev.  Codes.) 

But  it  is  not  material  here  to  determine  whether  the  com- 
plaint seeks  to  state  more  than  one  cause  of  action.  It  is  suffi- 
cient, for  the  purposes  of  this  appeal,  that  it  does  not  appear 
affirmatively  from  the  face  of  the  complaint  that  it  states  more 
[4]  than  one;  for  it  is  a  well-recognized  rule  of  law  that,  to 
warrant  the  trial  court  granting  a  motion  to  separate,  the  com- 
plaint must  affirmatively  show  two  or  more  causes  of  action, 
each  well  pleaded.  (5  Ency.  of  PI.  &  Pr.  335.)  So  far  as  dis- 
closed by  this  record,  the  order  of  the  trial  court  overruling 
defendant's  motion  was  fully  justified. 

2.  Some  time  before  trial  defendant  moved  the  court  to  re- 
quire plaintiff  to  furnish  a  bill  of  particulars.  The  plaintiff 
attempted  to  comply  but  failed  to  satisfy  the  defendant,  who 
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moved  that  a  more  particular  itemization  be  required.  In  re- 
sponse to  this  motion  the  court  made  an  alternative  order  that 
plaintiff  comply  or  show  by  affidavit  his  reason  for  not  doing 
so.  Plaintiff  thereupon  filed  his  affidavit  setting  forth  that  he 
had  theretofore  delivered  to  defendant  the  original  bills  for 
expenses  incurred,  and  had  in  his  deposition,  theretofore  given 
at  the  instance  of  defendant,  stated  the  items  of  his  account 
so  far  as  his  information  enabled  him  to  do  so.  Upon  the  trial 
of  the  cause,  counsel  for  defendant  objected  to  the  introduc- 
tion of  any  evidence  by  plaintiff,  on  the  ground  that  the  bill 
of  particulars  had  not  been  furnished  or  sufficient  excuse  of- 
fered. The  objection  was  overruled,  and  error  is  predicated 
[6]  upon  the  ruling.  The  ruling  was  clearly  correct.  The 
question  was  determined  by  this  court  in  Martin  v.  Heinze,  31 
Mont.  68,  77  Pac.  427.  Furthermore:  "The  granting  or  re- 
fusing of  an  order  for  a  more  specific  bill  is  a  matter  addressed 
to  the  sound  discretion  of  the  trial  court  under  all  of  the  facts 
[6]  and  circumstances  of  the  case"  (31  Cyc.  582),  and  in  the 
absence  of  a  manifest  abuse  of  that  discretion,  this  court  will 
not  interfere  in  any  event. 

3.  After  plaintiff  had  answered  a  question  propounded  by 
his  counsel,  defendant  moved  that  the  answer  be  stricken  out. 
The  motion  was  denied,  and  properly  so.  A  party  may  not  sit 
by  until  a  question  has  been  answered  and  take  chances  that 
the  answer  will  be  favorable  to  him,  and  then  move  to  strike 
it  out  if  unfavorable.  This  rule  has  been  repeated  so  often  by 
[7]  this  court  that  it  would  seem  useless  for  counsel  longer 
to  persist  in  the  practice,  with  any  hope  of  relief  here.  {Fred- 
erick V.  Hale,  42  Mont.  153,  112  Pac.  70 ;  Martin  v.  Corscadden. 
34  Mont.  308,  86  Pac.  33 ;  Poindexter  cfe  Orr  Live  St.  Co.  v. 
Oregon  Short  Line  By.  Co.,  33  Mont.  338,  83  Pac.  886.) 

4.  Objection  was  made  to  the  use  of  a  memorandum-book 
by  plaintiff  to  refresh  his  recollection  while  testifying  in  his 
[8]  own  behalf.  The  order  overruling  the  objection  was  cor- 
rect. The  witness  brought  himself  well  within  the  rule  an- 
nounced in  section  8020  of  the  Revised  Codes.  {Kipp  v. 
Silverman,  25  Mont.  296,  64  Pac.  884.) 
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5.  The  deposition  of  Charles  J.  Willis,  assistant  manager 
of  the  Holland  House,  New  York  City,  was  taken  on  applica- 
tion of  defendant.  The  following  cross-interrogatory  was  pro- 
pounded to  the  witness:  **Q.  If  you  have  in  your  possession 
at  the  present  time,  or  can  procure  any  record,  showing  the 
whereabouts  of  Mr.  Chas.  W.  Clark  during  the  months  of 
March  and  April,  inclusive,  kindly  attach  said  records  to  this 
deposition."  In  answer  the  witness  testified  that  he  had  ex- 
amined the  books  kept  by  the  hotel  in  its  usual  course  of  busi- 
ness, and  that  he  attached  copies  of  entries  in  the  hotel  register, 
ledger  and  reference-book.  Upon  objection  of  counsel  for 
plaintiff  these  copies  were  excluded  from  the  jury.  The  copies 
[9]  were  not  the  best  evidence  and  their  production  by  the 
witness  was  not  responsive  to  the  question.  The  question  called 
for  the  original  entries,  and,  whether  reasonable  or  otherwise, 
could  not  be  met  by  the  production  of  copies.  For  instance :  If 
the  page  of  the  hotel  register  which  purported  to  contain  an 
original  entry  made  by  the  defendant  had  been  produced,  plain- 
tiff might  have  been  prepared  to  prove  that  the  entry  was  not 
in  defendant's  handwriting,  while  a  copy  of  the  entry  would  be 
useless.  However  this  may  be,  the  evidence  offered  was  not  the 
best  evidence  and  was  not  admissible.  (Sees.  7872,  7941,  Bev. 
Codes.)  It  was  not  responsive  to  the  question  and  was  properly 
excluded. 

6.  The  plaintiff  testified  to  the  contract  he  made  with  de- 
fendant under  which  he  rendered  the  services  and  incurred  the 
expense,  and  as  to  the  different  items  of  service  and  expense  so 
far  as  he  was  able  to  give  them.  He  was  positive  in  his  state- 
ment as  to  the  terms  of  the  contract,  the  length  of  time  he  was 
employed,  and  the  amounts  expended  by  him.  Whether  this 
[10]  evidence  was  entitled  to  great  or  little  weight  was  for  the 
jury  to  determine.  We  are  unable  to  understand  upon  what 
theory  the  jury  entirely  disregarded  the  testimony  of  the  witness 
Willis,  for  the  defendant,  who  testified  that  the  defendant  was  in 
New  York  City  continuously  from  March  25  to  June  6,  1901. 
The  witness  appeared  to  be  disinterested.    He  gave  his  testimony 
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by  deposition  and  his  evidence  bears  every  mark  of  sincerity 
and  reliability;  but  so  long  as  we  have  the  jury  system,  the 
jury's  findings  upon  disputed  questions  of  fact  must  be  conclu- 
sive. The  members  of  this  court  cannot  substitute  their  judg- 
ment for  the  judgment  of  the  men  chosen  to  determine  such 
questions. 

7.  Couiuiel  for  appellant  insist  that  the  evidence  is  insufficient 
to  sustain  the  verdict,  and  in  this  connection  they  contend  that 
the  trial  court  struck  out  portions  of  plaintiff's  testimony  and 
that  such  iK)rtions  were  not  thereafter  supplied,  but  the  record 
does  not  bear  out  this  theory.  Tho  court  sustained  an  objection 
to  a  question  asked  plaintiff  by  his  counsel,  and  counsel  for 
defendant  then  moved  the  court  to  strike  out  all  testimony  given 
by  plaintiff  with  reference  to  his  employment  by  defendant.  The 
record  fails  to  show  any  ruling  upon  the  motion  but  does  disclose 
the  following  remark  made  by  the  presiding  judge:  ''If  he  is  in 
a  position  to  prove  it  now  it  is  all  the  same."  This  does  not 
show  that  the  motion  was  sustained.  Upon  the  whole,  we  think 
there  is  suf&cient  evidence  to  go  to  the  jury,  and  the  jury  having 
found  for  plaintiff  and  the  trial  court  having  refused  a  new  trial 
after  an  opportunity  to  review  the  proceedings,  we  do  not  feel 
justified  in  interfering. 

We  have  examined  all  the  errors  assigned,  but  the  others  do 
not  require  separate  consideration. 

The  judgment  and  order  are  affirmed. 

'Affirmed. 

Mb.  Chiep  Justice  Brantly  and  Mb.  Justice  Smith  concur. 

Behearing  denied  December  28,  1911. 
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STEWART,    Respondent,    v.   STONE    &  WEBSTER  EN- 
GINEERING  CORPORATION  ot  al.,  Appellants. 

(No.  3,010.) 
(Submitted  November  4,  1911.    Dedded  November  20,  1911.) 

[119  Pac.  568.] 

Master  and  Servant — Personal  Injuries — Joint  Negligence  of 
Master  and  Fellow-servant — Duty  of  Master  to  Oive  Signals, 
When — Proximate  Cause — Pleading  and  Proof  —  Warning — 
Evidence — Admissibility — Presumptions — Nonsuit — Joint  Mo- 
tion — When  Denial  Proper. 

Master  and  Servant — ^Personal  Injuries — ^Unsafe  Place — ^Knowledge  on  Part 
of  Master — Evidence. 

1.  In  a*  personal  injury  action  in  which  negligence  was  predicated 
upon  the  failure  of  defendant  company  to  furnish  plaintiff  a  reason- 
ably safe  place  to  work  and  maintain  it  in  that  condition,  it  was  in- 
cumbent on  the  latter  to  show  that  the  place  was  dangerous  and  that 
defendant  knew,  or  in  the  exercise  of  ordinary  care  ought  to  have 
known,  of  the  danger,  and  for  the  purpose  of  bringing  home  such 
knowledge  to  defendant,  one  of  his  witnesses  was  properly  permitted 
to  testify  to  a  conversation  had  by  him  with  its  general  superintendent 
immediately  before  the  accident,  in  which  he  called  attention  to  the 
dangerous  character  of  the  place;  nor  was  the  admissibility  of  such 
testimony  affected  by  the  fact  that  plaintiff  was  not  present  and  did 
not  know  of  the  conversation. 

Same— Negligent  Method — Evidence^Admissibility. 

2.  Testimony  of  how  a  large  iron  bucket,  which  was  instrumental  in 
causing  plaintiff's  injuries,  was  used  before  and  after  it  was  unloaded 
of  its  contents  of  earth  and  rock  was  admissible  as  tending  to  shed 
light  upon  the  issue  whether  defendant  was  negligent  in  pursuing  a 
general  plan  or  method  of  carrying  on  its  operations,  since  a  master 
may  become  liable  in  pursuing  a  negligent  system  or  employing  a 
negligent  mode  of  operating  otherwise  sound  machinery. 

flame — Nonsuit — Presumptions. 

3.  On  a  motion  for  nonsuit  every  fact  will  be  deemed  proved  which 
the  evidence  tends  to  prove. 

Same — Joint  Negligence  of  Master  and  Fellow-servant — Effect. 

4.  Where  a  personal  injury  is  the  result  of  the  negligence  of  a  fellow- 
servant  conjointly  with  that  of  the  master,  the  defense  embodied  in 
the  feUow-servant  doctrine  is  not  available  to  the  employer. 

Same— Failure  to  Give  Signals — Negligence. 

5.  Defendant  company,  employing  hundreds  of  men  in  the  construction 
of  a  power  dam,  by  means  of  a  derrick  and  large  iron  bucket  removed 
earth  and  rocks  from  excavations.  The  engineer  in  charge  of  the  der- 
rick machinery  was  so  situated  as  not  to  be  able  to  see  either  the  place 
of  excavation,  that  of  unloading,  nor  the  men  at  their  work.  Plaintiff 
was  injured  by  the  bucket  being  lowered  upon  him.  Held,  that  under 
•uch  circumstances  it  is  the  dut^  of  the  master  to  furnish  a  signalman 
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to  direct  the  moTexnents  of  the  engineer,  and  that  defendant's  lapse  of 
duty  in  this  regard  constituted  actionable  negligence. 

Same— Complaint — Held  Sufficient,  When. 

6.  In  the  absence  of  a  special  demurrer  to  the  complaint  in  a  personal 
injury  action,  the  allegations  of  which  are  general  in  terms,  or  a 
motion  to  make  more  specific,  it  will  be  held  sufficient. 

Same — ^Acts  of  Negligence— Proof  of  One  Sufficient. 

7.  Plaintiff  was  not  required  to  prove  every  act  of  negligence  charged; 
it  was  sufficient  if  he  proved  any  of  those  pleaded  which  proximately 
caused  the  injury. 

Same — ^Liability — ^Anticipation  of  Particular  Injury  not  Necessary — ^What 
Sufficient — ^Jury  Question. 

6.  To  hold  the  defendant  liable  it  was  not  necessary  that  it  should  have 
anticipated  the  particular  injury  which  did  result.  Liability  attached 
if  it  ought  to  have  anticipated  that  some  injury  was  likely  to  result 
as  the  reasonable  and  natural  consequences  of  its  omission  to  have  a 
signalman  present  to  direct  the  engineer,  and  of  its  negligent  plan  of 
operation;  and  whether  it  should  have  so  anticipated  was  a  question 
for  the  jury. 

Same — Place  Rendered  Unsafe — ^Warning — Duty  of  Master.        ^ 

9.  Where  an  employer  assigns  his  servant  to  a  place  to  work  which  is 
apparently  perfectly  safe,  but  rendered  unsafe  by  dangers  of  which 
the  latter  is  unaware,  the  former  is  guilty  of  a  breach  of  duty  if  he 
fails  to  inform  the  employee  of  such  dangers. 

Stane— Nonsuit — ^Joint  Motion — ^When  Denial  Proper, 

10.  In  a  personal  injury  action  against  two  defendants,  a  joint 
motion  for  a  nonsuit  was  properly  denied  where  the  evidence  was  suffi- 
cient to  go  to  the  jury  on  the  question  of  culpable  negligence  on  the 
part  of  one  of  them;  since  a  cause  should  not  be  withdrawn  from  the 
jury  unless,  as  a  matter  of  law,  recovery  cannot  be  had  upon  any  view 
which  can  reasonably  be  drawn  from  the  facts  which  the  evidence 
tends  to  establish. 

Appeal  from  Districi  Court,  Lewis  and  Clark  County;  J. 
MiUer  Smith,  Judge. 

Action  by  Patrick  J.  Stewart  against  the  Stone  &  Webster 
Engineering  Corporation  and  another.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  their  motion  for  a  new 
trial,  defendants  api)eal.  Judgment  affirmed  as  to  defendant 
corporation,  and  reversed,  as  to  its  codefendant,  John  Brown. 

Mr.  E.  C.  Day,  for  Appellants,  submitted  a  brief  and  made 
oral  argument. 

By  his  election  at  the  close  of  the  testimony,  pursuant  to  the 
order  of  court,  the  plaintiff  elected  to  stand  on  the  allegation  of 
lis  complaint  that  the  signalman,  the  defendant,  John  Brown, 
present  giving  signal,  but  negligently  omitted  to  give  any 

44  Mont.— IX 


162       Stewabt  v.  Stone  &  Webster  Eng.  Cobp.     [Oct.  T.  '11 

signal  after  the  skip  had  started  on  its  flight,  and  thus  permitted 
it  to  be  lowered  at  the  wrong  place.  Such  an  act  of  negligence 
was  that  of  a  fellow-senrant,  for  which  the  defendant  company 
was  not  liable,  and  the  motion  for  nonsuit  should  have  been  sus- 
tained as  to  the  defendant  engineering  corporation,  upon  this 
ground.  Where  the  plaintiff's  evidence  discloses  that  the  injury 
was  occasioned  by  the  negligence  of  a  f ellow-^servant,  a  motion 
for  nonsuit  should  be  sustained.  (Longpre  v.  Big  Black  Foot 
MUUng  Co.,  38  Mont.  99,  99  Pac  131.) 

The  signalman  was  plaintiff's  fellow-servant.  The  rule  now 
unquestionably  established  and  supported  by  the  great  weight 
of  authority  both  in  this  country  and  in  England  is,  that  the 
liability  of  the  master  depends  upon  the  character  of  the  act 
in  the  performance  of  which  the  injury  arises,  and  not  the  grade 
or  rank  of  the  negligent  employee.  If  the  act  is  one  pertaining 
to  the  duty  the  master  owes  to  his  servant  he  is  responsible  for 
the  manner  of  its  performance  without  regard  to  the  rank  of 
the  servant  or  employee  to  whom  it  is  intrusted ;  but  if  it  is  one 
pertaining  only  to  the  duty  of  an  operative,  the  employee  per- 
forming it  is  a  fellow-servant  with  his  oolaborers,  whatever  his 
rank,  for  whose  negligence  the  master  is  not  liable.  {McLst  v. 
Kern,  34  Or.  247,  75  Am.  St.  Rep.  580,  54  Pac.  950 ;  Allen  v. 
Bell,  32  Mont.  69,  79  Pac.  582 ;  Gregory  v.  Chicago  M.  &  St.  P. 
By.  Co.,  42  Mont.  551,  113  Pac.  1123 ;  Ooodwell  v.  Montana  Cen^ 
iral  By.  Co.,  18  Mont.  293,  45  Pac.  210;  Hastings  v.  Montana 
Union  By.  Co,,  18  Mont.  493,  46  Pac.  264 ;  Mulligan  v.  Montana 
Union  By.  Co.,  19  Mont.  135,  47  Pac.  795.)  It  was  also  early 
determined  in  this  state  that  one  of  the  risks  incident  to  such 
work  was  the  negligence  of  the  superior  servant  in  warning  the 
other  servants  of  the  changing  conditions  of  operation.  {Oood- 
well V.  Montana  Central  By.  Co.,  supra;  Cummings  v.  Helena 
d;  L.S.d  B.  Co.,  26  Mont.  434,  68  Pac.  852 ;  Callan  v.  Bull,  113 
Gal.  593,  45  Pac.  1017;  Donnelly  v.  San  Francisco  Bridge  Co., 
117  Cal.  417,  49  Pac.  559.)  California  also  follows  the  rule 
that  signalmen  and  superior  servants  are  fellow-servants  when 
giving  signals  to  facilitate  the  operation  of  the  work.     {Dave^ 
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V.  Southern  Ry.  Co,,  98  Cal.  19,  35  Am.  St.  Rep.  133,  32  Pac. 
708 ;  Donovan  v.  Ferris,  128  Cal.  48,  79  Am.  St.  Eep.  25,  60  Pac. 
519 ;  McLean  v.  Blw  Point  0,  M,  Co.,  51  Cal.  255 ;  Stephens  v. 
Doe,  73  Cal.  26,  14  Pac.  378 ;  Donnelly  v.  San  Francisco  Bridge 
Co.,  117  Cal.  417,  49  Pac.  559.) 

The  general  proposition  that  it  is  the  duty  of  the  master  to 
give  warning  is  not  to  be  so  extended  as  to  require  him  to  give 
in  person  or  insure  the  giving  by  others  of  all  those  special 
signals  or  shouts  which  are  so  associated  with  the  work  of  operar 
tion  as  to  become  a  part  of  it.  The  employment  of  different  men 
in  different  parts  of  the  general  work  requires  under  many  cir- 
cumstances the  giving  of  signals  as  an  accompaniment  of  the 
work  itself,  in  order  that  there  may  be  co-operation  in  the  move- 
ment of  the  men.  The  giving  of  such  signals  is  a  part  of  the 
work  of  operation.  Such  signals  are  rather  the  giving  of  in- 
formation of  what  one  workman  is  about  to  do,  in  order  that 
his  fellow-workmen  may  have  knowledge  of  it  and  conduct  them- 
selves accordingly,  than  the  giving  of  orders  which  are  to  be 
considered  as  the  orders  of  a  master.  (Standard  Oil  Co.  v.  An- 
derson, 212  II.  S,  216,  29  Sup.  Ct.  252,  S3  L.  Ed.  480.) 

The  master  may  intrust  to  a  competent  servant  the  work  of 
shouting  or  otherwise  signaling  when  he  is  about  to  hoist  or 
lower  away,  and  it  is  not  the  master's  fault  if  such  a  servant 
fails  to  inform  his  fellow-servants  of  the  movement  of  the  ma- 
chine under  his  charge,  and  where  the  foreman  or  boss  of  the 
gang  is  giving  the  signals,  he  becomes  a  fellow-servant  of  the 
other  workman.  The  following  cases  are  illustrative  of  the  char- 
acter of  eases  in  which  the  rule  has  been  applied :  Maine  &  N.  H. 
Granite  Corp.  v.  Hachey,  173  Fed.  784,  97  C.  C.  A.  508 ;  Ameri- 
can  Bridge  Co.  v.  Seeds,  144  Fed.  605,  75  C.  C.  A.  407 ,  11  L.  B. 
A.,  n.  s.,  1041 ;  Kreigh  v.  Westinghouse  etc.  Co.,  152  Fed.  120, 
81  C.  C.  A.  338, 11  L.  R.  A.,  n.  s.,  684;  reversed  on  another  point, 
214  U.  S.  249,  29  Sup.  Ct.  619,  53  L.  Ed.  984 ;  Westinghouse  etc. 
Co.  V.  Callaghan,  155  Fed.  397,  83  C.  C.  A.  669,  19  L.  R.  A., 
n.  s.,  361 ;  Acme  Coal  Min.  Co.  v.  Mclver,  5  Colo.  267,  38  Pac. 
596  J  Dia  V.  Marmon,  164  Ind.  507,  73  N.  E.  67,  69  L.  R.  A.  163 ; 


164        Stewart  v.  Stone  &  Webster  Eng.  Corp.     [Oct.  T.  '11 

Bocco  V.  OUlespie  Co.,  73  N.  J.  L.  591,  64  Atl.  117;  Kelly  v. 
Hogan,  76  N.  Y.  Supp.  913,  37  Misc.  761 ;  Braiham  v.  American 
Tel.  &  Tel.  Co.,  71  S.  C.  53,  50  S.  E.  716 ;  Lane  Bros.  &  Co.  v. 
Bauserrmn,  103  Va.  146,  106  Am.  St.  Bep.  872,  48  S.  E.  857. 
When  the  hoisting  and  loading  of  machinery  is  in  operation,  it 
is  necessary  for  the  master  to  provide  for  warnings  and  signals, 
to  render  the  working  place  safe  for  those  employed,  where  they 
are  liable  to  be  struck  by  the  buckets  or  cable  or  other  falling  or 
movable  things.  There  is  a  conflict  in  the  authorities  upon  this 
point,  but  the  weight  of  authority  is  in  favor  of  the  delegability 
of  this  duty.  {Oalvin  v.  Pierce,  72  N.  H.  79,  54  Atl.  1014;  Her- 
mann V.  Port  Blakely  Mill  Co.,  71  Fed.  853 ;  Portance  v.  Lehigh 
Valley  Coal  Co.,  101  Wis.  574,  70  Am.  St.  Rep.  932,  77  N.  W. 
875 ;  Ocean  S.  8.  Co.  v.  Cheeney,  86  Ga.  278,  12  S.  E.  351 ;  Shaw 
V.  Bambrick-Bates  Constr.  Co.,  102  Mo.  App.  666,  77  S.  W.  96 ; 
Maine  &  N.  H.  G.  Co.  v.  Hachey,  173  Fed.  784,  97  C.  C.  A.  508.) 

A  master  is  not  bound  to  anticipate  that  a  competent  servant 
might  be  negligent,  and  to  warn  his  other  servants  of  danger 
which  might  arise  from  such  possible  negligence.  {Crown  Cotton 
MUls  V.  McNally,  123  Ga.  35,  51  S.  E.  13;  see,  also,  the  note  to 
the  case  of  Ahern  v  Am^skeag  Mfg.  Co.,  75  N.  H.  99,  71  Atl.  213, 
21  L.  R.  A.,  n.  8.,  89.) 

It  is  alleged  that  the  defendant  company  and  its  superintend- 
ent were  negligent  in  exciting  and  confusing  the  servants  so  that 
they  made  the  place  more  dangerous  to  work.  But  that  fact 
does  not  excuse  the  negligence  of  the  fellow-servant,  or  relieve 
the  plaintiff  of  the  effects  of  his  negligence.  Because  an  employee 
is  told  to  do  a  thing  as  quickly  as  possible  is  no  excuse  for  his 
being  guilty  of  negligence  in  its  doing  whereby  he  is  injured,  nor 
does  it  afford  him  a  cause  of  action  for  the  injury.  (Illinois  Car 
4&  Equip.  Co.  V.  Walch,  132  Ala.  490,  31  South.  471.)  The  facta 
that  the  boss  hurried  the  men  and  used  oaths,  whereby  they  be- 
came confused  and  failed  to  act  in  concert,  do  not  show  negli- 
gence on  his  part,  or  excuse  negligence  on  theirs.  The  use  of 
oaths  and  imprecations  by  the  boss  is  not  an  element  of  negli- 
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gence.     (Coyne  v.  Union  Pac.  By.  Co.,  133  U.  S.  370,  10  Sup. 
Ot.  382,  33  L.  Ed.  651.) 

Messrs.  Purcell  dk  Horsky  submitted  a  brief  in  bebalf  of  Be- 
Bpondent ;  Mr.  B.  B.  Purcell  argued  the  cause  orally. 

Phee,  the  superintendent,  was  the  responsible  agent  of  the  com- 
pany in  the  carrying  forward  of  the  work,  and*,  being  in  exclusive 
control,  represented  the  appellant  corporation,  and  was  therefore 
a  vice-principal.  (Gregory  v.  Chicago,  Mil.  &  St.  Paul  By.  Co., 
42  Mont.  551,  113  Pac.  1123 ;  Allen  v.  Bell,  32  Mont.  69,  79  Pac. 
582.)  This  being  so,  the  appellant  is  responsible  for  his  neg- 
ligent acts.  (Hill  V.  Nelson  Coal  Co.,  40  Mont.  1,  104  Pac.  876 ; 
AUen  V.  BeU,  32  Mont.  69,  79  Pac.  582 ;  Berg  v.  Boston  &  Mont. 
Con.  C.  <fe  S.  Min.  Co.,  12  Mont.  212,  29  Pac.  545,  17  Morr.  Min. 
Rep.  470 ;  KeUey  v.  Fourth  of  July  M.  Co.,  16  Mont.  484,  41  Pac. 
273 ;  Kelley  v.  Cable  Co.,  7  Mont.  70,  14  Pac.  633 ;  Skelton  v. 
Pac.  Lumber  Co.,  140  Cal.  507,  74  Pac.  13;  Mathews  v.  Daly 
West  Min.  Co.,  27  Utah,  193,  75  Pac.  722 ;  Beresford  v.  American 
Coal  Co.,  124  Iowa,  34,  98  N.  W.  902,  70  L.  B.  A.  256.)  At  the 
time  of  the  accident  he  was  giving  orders  relating  to  the  doing 
of  the  work  which  is  the  duty  of  the  master  and  is  nondelegable. 
(12  Current  Law,  729,  730;  Oould  Const.  Co.  v.  Childers,  129  Ky. 
536,  130  Am.  St.  Bep.  473,  112  S.  W.  622.)  If  he  did  not  give 
the  orders  which  caused  the  skip  to  be  operated  in  the  manner  it 
was,  the  effect  of  the  appellant's  failure  to  put  him  upon  the 
stand  was,  as  stated  in  the  case  of  Oulf  C.  &  8.  F.  By.  Co.  v. 
EUis,  54  Fed.  481,  4  C.  C.  A.  454,  that  the  proof,  if  produced, 
instead  of  rebutting,  would  have  supported  the  inferences  against 
him,  and  the  jury  was  justified  in  acting  upon  that  conclusion. 

Respondent  was  not  warned,  instructed  or  notified  of  any  of 
the  dangers  surrounding  his  working  place,  although  in  the  ex- 
ercise of  reasonable  care  and  caution  the  appellant  corporation 
and  its  representatives  should  have  done  so,  as  the  danger  was 
reasonably  to  be  apprehended.  (Colem^in  v.  Perry,  28  Mont.  1, 
72  Pac.  42 ;  KeUey  v.  Cable  Co.,  7  Mont.  70, 14  Pac.  633 ;  Stephens 
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V.  EUiott,  36  Mont.  92,  92  Pac.  45 ;  Berg  v.  Boston  A  Mont.  etc. 
Co.,  12  Mont.  212,  29  Pac.  545,  17  Morr.  Min.  Bep.  470.) 

One  of  the  primary  duties  of  the  master  is  to  exercise  ordi- 
nary care  to  provide  and  maintain  for  his  servants  a  reasonably 
safe  place  in  which  to  work.  {McCabe  v.  Montana  Cent.  By. 
Co.,  30  Mont.  323,  76  Pec.  701;  O'Brien  v.  Mining  Co.,  40  Mont. 
212,  105  Pac.  724.) 

But  appellant  contends  that  even  though  the  general  super- 
intendent, a  vice-principal,  failed  to  warn  and  instruct  respond- 
ent, his  failure  so  to  do  was  the  act  of  a  fellow-servant.  This 
contention  has  been  disapproved  by  this  court.  A  like  contention 
was  made  in  the  case  of  Hill  v.  Nelson  Coal  Co.,  40  Mont.  1,  104 
Pac.  876,  and  the  case  of  McClaine  v.  Head  dk  Dowst  Co.,  71  N. 
H.  294,  93  Am.  St.  Rep.  522,  52  Atl.  545,  58  L.  R.  A.  462,  was 
there,  as  here,  cited  by  counsel  for  appellant  in  that  case  in 
support  of  their  contention.  This  court,  after  reviewing  the 
McClaine  Case,  rejected  it  as  somewhat  extreme.  (See,  also, 
Allen  V.  BeU,  32  Mont.  69,  79  Pac.  582.) 

The  propositions  heretofore  urged  upon  this  branch  of  the 
case  are  sustained  by  the  weight  of  authority.     (See  20  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  97 ;  Campbell  v.  Jones,  60  Wash.  265, 
110  Pac.  1083 ;  Tedford  v.  Los  Angeles  Elec.  Co.,  134  Cal.  76, 
66  Pac.  76,  54  L.  R.  A.  85 ;  Jacobson  v.  Bothschild,  62  Wash. 
127,  113  Pac.  261 ;  Hall  v.  N.  W.  Lumber  Co.,  61  Wash.  351,  112 
Pac.  369 ;  Conine  v.  Olympia  Logging  Co.,  36  Wash.  345,  78  Pac. 
932;  O'Brien  v.  Page  Lumber  Co.,  39  Wash.  537,  82  Pac.  114; 
Comrade  v.  Atlas  Lumber  Co.,  44  Wash.  470,  87  Pac.  517 ;  Eidner 
V.  Three  Lakes,  45  Wash.  323,  88  Pac.  326 ;  Moloney  v.  Stetson 
etc.  Co.,  46  Wash.  645,  90  Pac.  1046;  Dossett  v.  St.  Paul  etc. 
Co.,  40  Wash.  276,  82  Pac.  273;  Bone  v.  O'Phir  Silver  Min.  Co., 
149  Cal.  293,  86  Pac.  685;  Inland  Steel  Co.  v.  Smith  (Ind.  App.), 
75  N.  E.  852 ;  Brice-Nash  v.  Barton  Salt  Co.,  79  Kan.  110,  131 
Am.  St.  Rep.  284,  98  Pac.  768,  19  L.  R.  A.,  n.  s.,  749 ;  Gotdd 
Const.  Co.  v.  Childers,  129  Ky.  536,  130  Am.  St.  Rep.  473,  112 
S.  W.  622 ;  Daly  v.  Kiel,  106  La.  170,  30  South.  254 ;  Anderson 
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▼.  Pittshurg  Coal  Co.,  108  Minn.  455, 122  N.  W.  794,  26  L.  R.  A., 
n.  8.,  624.) 

Counsel,  however,  urges  in  this  connection  that  the  accident 
in  this  case  was  an  unexpected  and  unusual  one  that  could  not  be 
foreseen,  and,  therefore,  the  master  was  relieved  of  the  duty  of 
warning  respondent.  It  is  not  necessary  that  the  master  or  his 
representatives  should  have  anticipated  the  particular  injury 
which  did  result.  ( See  Mize  v.  Rocky  Mi,  BeU  Tel.  Co.,  38  Mont. 
521,  129  Am.  St.  Rep.  659,  100  Pac.  971,  16  Ann.  Cas.'  1189; 
El  Paso  dk  N.  W.  By.  Co.  v.  McComus,  36  Tex.  Civ.  App.  170,  81 
S.  W.  760 ;  Boin  v.  Sugar  Co.,  155  Cal.  612,  102  Pac.  937 ;  Doyle 
V.  Chicago  etc.  Co.,  77  Iowa,  607,  42  N.  W.  555,  4  L.  R.  A.  420 ; 
Jensen  v.  Commodore  Min.  Co.  94  Minn.  53,  101  N.  W.  944; 
Texas  &  P.  By.  Co.  v.  Carlin,  111  Fed.  777,  49  C.  C.  A.  605.) 
However,  the  question  whether  or  not  the  appellant  or  its  rep- 
resentatives could,  in  the  exercise  of  ordinary  care,  have  anti- 
cipated that  injury  might  result  to  respondent  under  the  cir- 
cumstances in  this  case  was  one  of  fact  for  the  jury.  {Jensen 
V.  Commodore  Min.  Co.,  94  Minn.  53,  101  N.  W.  944;  Standard 
OH  Co.  V.  Brown,  218  U.  S.  78,  30  Sup.  Ct.  669,  54  L.  Ed.  939.) 

Any  testimony  which  shows,  or  has  a  tendency  to  show,  knowl- 
edge upon  the  part  of  the  master  of  the  dangerous  character  of 
the  place  la  which  one  of  his  servants  is  ordered  to  work,  is  ad- 
missible. "Statements,  admissions  or  declarations  of  a  foreman 
or  superintendent  are  generally  admissible  when  they  show 
knowledge  of  the  conditions  prior  to  or  at  the  time  of  the  acci- 
dent, or  are  part  of  the  res  gestae."  (8  Encyclopedia  of  Evi- 
dence, 544;  6  Thompson  on  Negligence,  sec.  7770;  see,  also, 
Colorado  City  v.  Liafe,  28  Colo.  468,  65  Pac.  630;  Missouri  K. 
d  T.  By.  Co.  V.  Toung,  4  Kan.  App.  219,  45  Pac.  963 ;  Brady 
T.  Norcross,  174  Mass.  442,  54  N.  E.  874.) 

We  believe  the  following  cases  are  decisive  of  the  case  at  bar : 
Aleckson  v.  Erie  By.  Co.,  101  App.  Div.  (N.  Y.)  395,  91  N.  T. 
Supp.  1029 ;  Westerlund  v.  BothsckHd,  53  Wash.  626,  102  Pac. 
765;  Dossett  v.  St.  Paul  etc.  Co.,  40  Wash.  276,  82  Pac  273; 
Anderson  v.  Pittsburg  Coal  Co.,  supra;  Gould  Const,  Co.  v. 
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ChUders,  129  Ky.  536,  130  Am.  St.  Rep.  473,  112  S.  W.  622 ; 
Western  Electric  Co.  v.  HaTiselmann,  136  Fed.  564,  69  C.  C.  A. 
346,  70  L.  R.  A.  765 ;  Thomas  v.  Cincinnati  Ry.  Co.,  97  Fed.  245 ; 
Brice-Nash  v.  Barton  Salt  Co.,  79  Kan.  110,  131  Am.  St.  Rep. 
284,  98  Pac.  768 ;  Michaels  v.  Boanoke,  90  Va.  492,  44  Am.  St. 
Rep.  927,  19  S.  E.  261. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  plaintiff  was  employed  by  the  defendant  corporation  as  a 
common  laborer  about  its  work  constructing  a  dam  across  the 
Missouri  river  at  Hauser  Lake.  Considerable  excavation  was 
being  done  and  the  earth  and  rock  removed  by  means  of  a  large 
skip  or  iron  bucket.  This  skip  when  empty  weighed  1,400 
pounds,  or  thereabouts,  and  when  filled  with  material,  from  a 
ton  and  a  half  to  two  tons.  The  skip  was  moved  by  means  of 
a  derrick  operated  by  an  engine.  A  cable  was  attached  to  the 
skip,  run  through  a  pulley  at  the  upper  end  of  the  boom  of  the 
derrick,  then  down  to  the  base  of  the  boom  and  around  the  drum 
at  the  engine.  The  boom  operated  on  a  pivot,  and,  when  the 
skip  was  filled  with  excavated  material  and  raised  to  clear  ob- 
structions, the  boom  was  swung  to  the  left — ^the  skip  describing 
the  arc  of  a  circle — and  the  material  deposited  near  the  bank 
to  be  removed  by  a  derrick  on  a  scow  anchored  in  the  river. 
The  situation  of  the  engine  operating  the  derrick,  the  place  of 
excavation,  and  the  location  of  the  scow  were  such  that,  by  rea< 
son  of  the  unevenness  of  the  ground,  the  engineer  could  not  see 
the  men  filling  the  skip,  the  path  over  which  the  skip  traveled, 
and  the  place  at  which  the  material  was  deposited,  and  to  carry 
on  the  work  it  was  necessary  for  the  defendant  corporation  to 
employ  a  man  to  occupy  a  high  and  advantageous  point  of 
ground,  from  which  all  the  operation  could  be  seen,  and  direct 
the  engineer  by  means  of  signals.  On  January  29,  1909,  this 
plaintiff  was  taken  from  work  upon  which  he  had  theretofore 
been  employed,  and  directed  by  the  defendant  corporation's 
superintendent  to  assist  another  man  in  drilling  holes  in  frozen 
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ground,  about  fifteen  feet  from  the  place  where  the  skip  was 
unloaded,  for  the  purpose  of  blasting  out  an  embankment.  The 
place  where  plaintiff  was  put  to  work  was  directly  in  the  path 
over  which  the  skip  swung.  While  plaintiflf  was  bending  over 
cleaning  out  a  hole  already  drilled,  the  skip  loaded  with  ex- 
cavated material  was  lowered  upon  him,  causing  the  injuries 
of  which  he  complains.  He  brought  this  action  to  recover  dam- 
ages, and  joined  with  the  defendant  corporation  John  Brown, 
who  was  the  foreman  of  the  excavating  gang  and  signalman. 

The  complaint  is  quite  voluminous,  and  we  content  ourselves 
with  the  statement  of  its  contents  as  we  analyze  it.  It  charges 
negligence  on  the  part  of  the  corporation  in  the  folk^ing  par- 
ticxdars:  (1)  In  failing  to  exercise  reasonable  care  to  provide 
for  plaintiff  a  reasonably  safe  place  in  which  to  work,  and  to 
maintain  it  in  a  reasonably  safe  condition;  (2)  in  imposing  upon 
the  signalman  an  amount  of  work  too  great  for  him  to  discharge 
properly;  (3)  in  rushing  the  work  to  such  an  extent  that  the 
men  employed  in  its  execution  were  greatly  confused  and  un- 
able properly  to  discharge  their  duties;  (4)  in  failing  to  have 
the  skip  hoisted  to  a  height  sufficient  to  avoid  striking  plaintiff 
as  it  swung  back  and  forth  to  and  from  the  place  of  excavation ; 
(5)  in  failing  to  warn*  plaintiff  of  the  danger  surrounding  the 
place  where  he  was  put  to  work  drilling,  or  to  notify  him  of 
approaching  danger;  and  (6)  in  the  general  plan  or  method  of 
carrying  on  the  work.  It  charges  negligence  on  the  part  of  both 
defendants  in  failing  to  give  any  signal  to  the  engineer  by  which 
he  could  control  the  movements  of  the  boom  and  skip  at  the  time 
plaintiff  was  injured. 

The  defendant  Brown  answered  denying  any  negligence  on 
his  part.  The  corporation  answered  separately,  denying  negli- 
gence on  its  part  and  pleading  affirmatively  that  plaintiff's  in- 
juries were  caused  by  his  own  negligence ;  that  be  assumed  the 
risk  of  injury ;  and  that  his  injuries  were  caused  by  the  negli- 
gence of  his  fellow-servants.  These  affirmative  pleas  were  put 
in  issue  by  reply.  At  the  conclusion  of  plaintiff's  testimony 
the  defendants  interposed  a  joint  motion  for  nonsuit,  and  the 
defendant  Brown  made  a  separate  motion.    These  motions  were 
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overruled,  and  defendants  then  declined  to  ofifer  any  testimony, 
and  the  case  went  to  the  jury  upon  the  evidence  introduced  by 
the  plaintiff.  Before  the  cause  was  submitted,  defendants  moved 
the  court  to  compel  plaintiff  to  elect  whether  he  proceeded  upon 
the  theory  that  defendant  Brown  was  present  giving  a  signal  to 
the  engineer,  or  did  not  give  the  signal.  The  motion  was 
granted.  The  record  recites:  ** Thereupon  the  plaintiff  elected 
to  stand  upon  the  allegations  of  the  complaint  as  amended,  and 
as  to  that  particular  allegation  that  the  defendant  John  Brown 
omitted  to  give  proper  signal  for  the  movement  of  the  skip  after 
it  was  on  its  way  to  be  daimped."  The  trial  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff,  and  from  that  judgment  and  an 
order  denying  their  motion  for  a  new  trial  defendants  have 
appealed.  The  specifications  of  error  are  treated  under  four 
heads:  (1)  The  admissibility  of  evidence  given  by  the  witness 
Bartlett;  (2)  the  admissibility  of  evidence  given  by  the  wit- 
nesses Hogan  and  Law;  (3)  the  order  of  the  court  denying 
defendant  Brown's  separate  motion  for  a  nonsuit;  and  (4)  the 
order  denying  the  motion  for  a  nonsuit  made  by  both  defendants. 

1.  Over  objection  of  the  defendants,  Lloyd  Bartlett,  a  witness 
for  plaintiff,  was  permitted  to  testify  to  a  conversation  which 
[1]  he  had  with  the  general  superintendent  of  the  defendant 
company  immediately  before  the  plaintiff  was  injured.  So  far 
as  material  here,  that  conversation  was  as  follows:  "The  super- 
intendent came  to  me  and  asked  me  why  I  didn't  have  a  man 
drilling  in  that  bank  down  there.  It  was  the  same  bank,  the 
only  bank  there  was  there,  the  only  bank.  I  told  him  it  was 
too  dangerous  a  place  to  put  a  man  working  at  that  place.  It 
was  a  death-trap.  He  said,  'Where  is  the  man  that  is  doing 
this  workf  and  I  said,  *I  don't  know,'  and  he  i»ys,  *I  will 
go  and  find  him,'  and  he  went  away  and  found  him,  and  this 
man  [plaintiff]  came  back  and  went  to  work." 

In  the  complaint  negligence  is  predicated  upon  the  failure  of 
the  defendant  company  to  exercise  reasonable  care  to  provide 
a  reasonably  safe  place  for  plaintiff  to  perform  his  work  and 
maintain  the  place  in  a  reasonably  safe  condition*    Facts  and 
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circumstances  were  produced  to  show  that  the  place  of  plain- 
tiff's employment  was  dangerous,  and  this  evidence  elicited  from 
the  witness  Bartlett  tended  to  bring  home  to  the  defendant  com- 
pany, who  was  the  master,  teowledge  or  warning  of  the  danger 
before  plaintiff  was  put  to  work,  and  was  properly  admitted  for 
that  purpose;  and  it  was  wholly  immaterial  that  the  plaintiff 
was  not  present  or  did  not  know  of  the  conversation.  (Colorado 
City  V.  Liafe,  28  Colo.  468,  65  Pac.  630.)  It  was  incumbent 
upon  the  plaintiff  to  show  that  the  place  of  his  employment 
was  dangerous  and  that  the  master  knew  of  the  danger,  or,  in 
the  exercise  of  ordinary  care,  ought  to  have  known  of  it.  (26 
Cyc.  1142.) 

2.  The  witnesses  Hogan  and  Law  testified  to  the  manner  in 
[2]  which  the  skip  or  iron  bucket  was  used  before  and  after 
it  was  unloaded.  We  think  this  evidence  was  properly  ad- 
missible as  tending  to  show  that  the  general  plan  or  method 
of  operation  pursued  by  the  defendant  company  was  negligent 
(26  Cyc  1154) ;  for  a  negligent  system  or  place  of  work,  or  a 
negligent  mode  of  using  perfectly  sound  machinery,  may  make 
the  master  liable.  (Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  Ry. 
Co.  (C.  C),  97  Fed.  245;  Eeraeri  v.  Eureka  Lumber  Co.,  43 
Mwit.  517,  117  Pac.  1060 ;  Kelly  v.  City  of  Butte,  ante,  p.  115 
U9  Pac.  171.) 

3.  The  separate  motion  for  nonsr.it  interposed  by  the  defend- 
ant Brown  should  have  been  sustained.  There  is  not  any  sub- 
stantial evidence  tending  to  show  actionable  negligence  on  his 
part,  and  this  is  practically  conceded  by  counsel  for  respondent. 

4.  We  are  unable  to  determine  upon  what  theory  the  motion 
to  require  plaintiff  to  elect  was  made  or  sustained.  The  com- 
plaint charges  negligence  on  the  part  of  both  defendants  in  fail- 
ing to  give  a  signal  to  the  engineer:  Upon  motion  for  nonsuit 
[3]  every  fact  will  be  deemed  proved  which  the  evidence  tends 
to  prove  (McCdbe  v.  Montana  Central  Ry.  Co,,  30  Mont.  323, 
76  Pac.  701 ;  Cain  v.  Gold  Mt.  Min.  Co.,  27  Mont.  529,  71  Pac. 
1004),  and  in  the  further  consideration  of  this  case  we  will  speak 
of  the  evidence  in  the  light  of  this  rule. 
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A.  It  appears  that,  at  the  time  plaintiff  was  put  to  work 
drilling,  the  derrick  was  idle;  that  it  was  the  first  skip  moved 
thereafter  which  injured  him;  that  the  general  superintendent 
came  upon  the  ground,  spoke  to  plaintiff,  who  was  then  at  work, 
and  gave  the  signal  to  the  engineer  to  start  the  skip;  that  he 
then  sent  Brown  away  to  another  part  of  the  work  and  he  him- 
self gave  his  attention  to  the  men  about  him.    The  engineer 
started  his  engine,  raised  the  skip  from  the  place  where  it  was 
loaded,  and  swung  it  around.    There  is  sufficient  evidence — 
though  negative  in  character — ^that  there  was  not  any  signal 
given  to  the  engineer  to  lower  the  skip,  and,  so  far  as  this  record 
discloses,  the  engineer  in  lowering  the  skip  upon  the  plaintiff 
acted   without  a  signal.    That  the  circumstances   surrounding 
the  work  were  such  that  it  was  the  duty  of  the  master  to  furnish 
a  signalman  to  direct  the  movements  of  the  engineer  in  operating 
the  derrick  and  skip,  to  the  end  that  the  place  of  employment  for 
plaintiff  and  other  workmen  there  should  not  be  rendered  unne- 
cessarily hazardous,  cannot  be  questioned,  and  that  the  master 
failed  to  discharge  this  duty  is  equally  apparent,  for,  though  it 
provided  a  signalman  in  the  person  of  Brown  in  the  first  instance, 
the  evidence  tends  to  show,  and  for  the  purposes  of  this  appeal 
will  be  deemed  to  show  that  immediately  before  plaintiff  was  in- 
jured, and  at  the  very  time  when  the  services  of  the  signalman 
were  most  greatly  needed — ^that  is,  at  the  time  the  loaded  skip 
was  hoisted  from  the  point  of  excavation  and  started  swinging 
toward  the  place  where  plaintiff  was  at  work  and  toward  the 
point  where  it  was  to  be  lowered  and  unloaded — the  defendant 
corporation,  through  its  superintendent,  Phee,  withdrew  Brown 
from  his  place  of  duty  and  sent  him  to  another  part  of  the  work 
to  perform  other  services.    So  that,  so  far  as  this  case  is  con- 
cerned, it  might  with  propriety  have  been  charged  that  the 
defendant  corporation  failed  to  furnish  a  si^alman,  and  the 
proof  would  have  sustained  the  charge.    Brown  did  not  signal 
the  engineer,  because  he  was  withdrawn  by  the  master  just 
before  the  signal  should  have  been  given,  and   the  evidence, 
though  negative  in  character,  tends  to  show  that  a  signal  was 
not  given  by  anyone. 
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Counsel  for  appellant  states  in  his  brief  that  plaintiff  elected 
to  submit  the  case  upon  the  theory  that  Brown  was  present  at 
his  post  of  duty  as  signalman  at  the  time  plaintiff  was  injured ; 
but  the  record  does  not  bear  out  this  statement.  The  allegation 
of  the  amended  complaint  upon  which  plaintiff  elected  to  rely 
is  that  the  defendants  (Brown  and  the  corporation)  '^ negli- 
gently omitted  to  give  proper  or  any  signals." 

It  is  suggested  that,  if  this  be  the  correct  interpretation  to 
put  upon  the  evidence,  then  the  negligence  which  caused  the 
injury  was  that  of  the  engineer — a  fellow-servant  of  the  plain- 
tiff— ^and  there  cannot  be  a  recovery.    But  this  suggestion  ig- 
nores the  breach  of  duty  on  the  part  of  the  corporation  in 
failing  to  have  a  signalman  present  to  guide  the  engineer.    The 
evidenee  is  that,  if  a  proper  signal  had  been  given,  the  accident 
would   not   have   occurred.    And  the  master  in  this  instance 
cannot  escape  the  imputation  that  its  negligence,  in  preventing 
Brown  giving  the  proper  signal,  by  withdrawing  him  at  the 
critical  moment,  combined  with  the  negligence  of  the  engineer 
to  produce  the  injury  to  this  plaintiff,  and  under  these  circum- 
stances the  plea  that  the  engineer  was  plaintiff's  fellow-servant 
[4]    is  unavailing.    If  the  injury  is  the  result  of  the  negligence 
of  a  fellow-servant,  combined  with  the  negligence  of  the  master, 
the  defense   of   fellow-servant's   negligence   is   not   available. 
(O'Brien  v.  Corra^Rock  Island  Min.  Co.,  40  Mont.  212,  105  Pac. 
724;  Meisner  v.  City  of  DUlon,  29  Mont.  116,  74  Pac.  130.)     If 
it  be  suggested  that  this  construction  of  the  evidence  results  in 
a  variance  between  the  pleading  and  proof,  it  is  sufficient  an- 
swer to  say  that  the  variance  is  not  material,  under  section 
6585,  Revised  Codes,  and  will  not  work  a  reversal,  particularly 
in  view  of  the  fact  that  the  variance  was  not  suggested  to  the 
trial  court  at  all  and  is  not  mentioned  in  appellants'  brief. 

That  it  was  a  primary  duty  of  the  master  to  furnish  a  signal- 
man, at  the  time  this  plaintiff  was  injured,  is  declared  by  the 
[6]  authorities  and  is  prompted  by  the  dictates  of  reason  and 
humanity.  Pour  or  five  hundred  men  were  employed,  all  busily 
at  work  about  this  derrick.    The  station  of  the  engineer  was 
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such  that  he  could  not  see  the  place  of  excavation,  the  place 
of  ^unloading,  and  the  men  as  they  were  at  work.  Pieces  of 
earth  or  rock  were  likely  to  drop  from  the  skip  while  it  was 
in  this  swinging  motion  from  the  excavation  to  the  point  of 
unloading,  and,  unless  the  skip  was  kept  a  sufScient  height 
above  the  ground,  it  was  likely  to  strike  the  workmen.  Under 
these  circumstances,  the  duty  of  the  master  to  provide  a  man 
to  direct  the  engineer's  movements  was  imperative,  and  its  fail- 
ure to  discharge  this  duty,  resulting  in  injury  to  a  workman, 
was  actionable  negligence.  (Aleckson  v.  Erie  B.  Co.,  101  App. 
Div.  395,  91  N.  Y.  Supp.  1029.) 

Appellants'  counsel  devotes  much  of  his  brief  to  a  consider- 
aition  of  the  question :  Was  Brown,  as  signalman,  the  alter  ego 
of  the  defendant  corporation,  or  the  fellow-servant  of  the  plain- 
tiff? As  we  view  the  matter  from  this  record,  that  inquiry  is 
not  of  any  moment  here.  The  authorities  upon  the  subject  are 
in  hopeless  conflict,  and  whether  we  adopt  the  view  that  Brown 
was  the  fellow-servant  of  plaintiff,  as  expressed  in  some  of  the 
leading  cases  (see  note  to  Lafayette  Bridge  Co.  v.  Olsen,  108 
Fed.  335,  47  C.  C.  A.  367,  as  reported  in  54  L.  R.  A.,  at  page 
33),  or  the  view  that  he  was  performing  a  nondelegable  duty 
of  the  master  and  was  for  the  time  a  vice-principal,  as  held 
in  other  jurisdictions  {Anderson  v.  Pittsburgh  Coal  Co.,  108 
Minn.  455,  122  N.  W.  794,  26  L.  R.  A.,  n.  s.,  624;  Sroufe  v. 
Moran  Bros.  Co.,  28  Wash.  381,  92  Am.  St.  Rep.  847,  68  Pac. 
896,  58  L.  R.  A.  313),  would  not  affect  the  result  in  this  in- 
stance. 

B.  We  think  the  evidence  sufficient  to  go  to  the  jury,  as  tend- 
ing to  show  negligence  of  the  master  in  the  general  plan  or 
me>thod  of  carrying  on  the  work  of  moving  this  skip.  The  evi- 
dence tends  to  show  that  instead  of  having  the  skip,  when  filled, 
hoisted  to  a  reasonably  safe  height  and  swung  at  that  distance 
from  the  ground  to  the  point  of  unloading,  and  then  lowered, 
that  the  skip  was  hoisted,  and,  as  the  boom  turned,  the  skip 
was  gradually  lowered  so  that,  by  the  time  it  reached  a  point 
over  the  place  of  plaintiff's  wori^,  it  was  dangerously  near  the 
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ground,  and,  when  the  skip  was  emptied,  the  boom  was  started 
revolving  back  before  the  skip  was  hoisted  to  a  safe  distance 
above  the  ground;  that  this  practice  was  known  to  the  master, 
or  in  the  exercise  of  ordinary  care  ought  to  have  been  known 
to  it. 

It  is  insisted,  however,  that  the  complaint  does  not  predicate 
plaintiff's  injuries  upon  such  negligence;  but  paragraph  10  of 
the  complaint  charges  negligence  in  the  general  plan  or  method 
of  carrying  on  the  work,  and  alleges  that  such  negligence,  with 
other  negligent  acts,  produced  the  injury  of  which  plaintiff 
complains.  It  is  true  that  the  allegations  are  in  very  general 
[6]  terms ;  but,  in  the  absence  of  a  special  demurrer  or  motion 
to  make  more  specific,  they  are  sufficient,  and  it  is  elementary 
[7]  that  under  such  circumstances  plaintiff  need  not  prove 
every  act  of  negligence  charged,  but  it  is  sufficient  if  he  proves 
any  of  the  acts  of  negligence  pleaded;  which  proximately  caused 
the  injury.     (Frederick  v.  Hale,  42  Mont.  153,  112  Pac.  70.) 

C.  The  appellant  corporation  insists  that  it  was  not  under 
obligation  to  warn  the  plaintiff  of  the  movements  of  the  skip 
over  his  place  of  work,  for  the  reason  that  the  skip  was  not 
emptied  at  that  point,  but  fifteen  or  twenty  feet  away,  and  in 
the  abstract  that  contention  is  correct;  but  since  there  is  evi- 
dence in  this  record  tending  to  prove  negligence  in  the  general 
plan  of  moving  the  skip,  by  which  plaintiff's  place  of  employ- 
ment was  rendered  extrahazardous — and  unnecessarily  so— -the 
duty  devolved  upon  the  master  to  change  its  system  of  opera- 
tion or  warn  plaintiff  of  the  danger.  The  evidence  is  sufficient 
to  justify  a  finding  that  injury  to  plaintiff  was  likely  to  occur 
from  the  negligent  method  of  moving  the  skip  back  and  forth 
over  his  place  of  work,  without  keeping  it  at  a  reasonably  safe  . 
height  above  the  ground.  If  it  be  suggested  that  the  master 
[8]  should  not  anticipate  that  the  engineer  would  drop  the  skip 
upon  plaintiff,  it  is  answered  by  saying  that  it  is  not  necessary 
that  the  master  should  anticipate  the  particular  injury  which 
did  result.  It  is  sufficient  that  it  ought  to  have  anticipated 
that  some  injury  was  likely  to  result  as  the  reasonable  and  nat- 
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Ural  consequences  of  the  absence  of  a  signalman  to  direct  the 
engineer  and  the  negligent  plan  of  operation  (Mize  v.  Rocky 
Mt,  Bell  Tel.  Co.,  38  Mont.  521,  129  Am.  St.  Rep.  659,  100  Pac. 
971),  and  whether  the  master  ought  to  have  anticipated  injury 
to  plaintiff  was,  under  the  circumstances  of  this  case,  a  question 
for  the  jury.  (Standard  OU  Co.  v.  Broivn,  218  U.  S.  78,  30 
Sup.  Ct.  669,  54  L.  Ed.  939;  Jensen  v.  Commodore  Min.  Co., 
94  Minn.  53, 101  N.  W.  944.) 

The  evidence  discloses  that  plaintiff  had  been  employed  at 
work  some  distance  from  this  derrick,  and  under  such  circum- 
stances that  he  could  not  or  did  not  see  the  derrick  work ;  that 
he  did  not  know  that  the  skip  would  pass  over  his  new  place 
of  employment;  that  the  skip  which  struck  him  was  making 
its  first  trip  after  he  was  directed  to  go  to  the  embankment  to 
drill;  that  he  was  so  situated  there  that  he  could  not  see  the 
skip  until  it  was  over  him,  or  nearly  so ;  that  he  was  engrossed 
in  the  discharge  of  the  duties  assigned  him,  and  did  not  see 
the  skip  approaching ;  that  the  master  knew  of  the  danger  sur- 
rounding this  new  place  of  employment  and  had  ample  oppor- 
tunity to  warn  plaintiff  after  the  skip  was  loaded  and  started; 
that  it  was  the  custom  at  this  work  to  warn  workmen  of  ap- 
proaching dangers;  and  that  the  men  relied  upon  receiving 
warning.  In  Coleman  v.  Perry,  28  Mont.  1,  72  Pac.  42,  this 
[9]  court  said:  ''The  principle  is  that  if  an  employer  knows 
that  the  servant  will  be  exposed  to  risks  and  dangers  in  any 
labor  to  which  he  assigns  him,  and  is  aware  that  the  servant 
is  from  any  cause  disqualified  to  know,  appreciate,  and  avoid 
such  dangers,  the  dangers  not  being  obvious,  the  master  is  guilty 
of  a  breach  of  duty,  unless  he  gives  such  reasonable  cautions 
and  instructions  as  should  reasonably  enable  the  servant  exer- 
cising due  care  to  do  the  work  with  safety  to  himself." 

The  rule  is  well  stated  in  Baxter  v.  Roberts,  44  Cal.  187,  13 
Am.  Rep.  160,  as  follows:  "Nor  is  there  any  doubt  that  if  the 
employer  have  knowledge  or  information  showing  that  the  par- 
ticular employment  is  from  extraneous  causes  known  to  him, 
hazardous  or  dangerous  to  a  degree  beyond  that  which  it  fairly 


4A  Mont]     Stewabt  v.  Stone  &  Webster  Eno.  Corp.         177 

imports  or  is  nnder&rtood  by  the  employee  to  be,  he  is  bound 
to  inform  the  latter  of  the  fact  or  put  him  in  possession  of  such 
information."  The  principle  above  has  been  approved  by  this 
court  in  Berg  v.  Boston  d  Mont.  C.  C,  dt  S.  Min.  Co,,  12  Mont. 
212,  29  Pac.  545 ,  KeUey  v.  Cable  Co.,  7  Mont.  70,  14  Pac.  633 ; 
and  Stephens  v.  Elliott,  36  Mont.  92,  92  Pac.  45,  and  is  peculiarly 
applicable  to  the  facts  of  this  case.  The  plaintiff  went  to  the 
work  assigned  him  in  a  place  apparently  perfectly  safe  and 
rendered  unsafe  only  by  reason  of  other  work  which  the  master 
was  carrying  on  directly  about  him  and  of  which  he  had  no 
knowledge.  Under  such  circumstances,  the  master  owed  him 
the  duty  to  inform  him  of  the  danger  (1  Labatt  on  Master  and 
Servant,  sec.  209;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  97), 
and  its  failure  to  do  so  constituted  negligence. 

So  far  as  the  defendant  corporation  is  concerned,  we  think 
the  evidence  sufficient  to  go  to  the  jury,  and  that  the  joint  mo- 
tion of  the  defendants  for  a  nonsuit  was  properly  denied.  ''No 
[10]  cause  should  ever  be  withdrawn  from  the  jury  unless 
the  conclusion  from  the  facts  necessarily  follows,  as  a  matter 
of  law,  that  no  recovery  could  be  had  upon  any  view  which 
could  reasonably  be  drawn  from  the  facts  which  the  evidence 
tends  to  establish."     (Cain  v.  Oold  Mt.  Min.  Co.,  above.) 

As  to  the  defendant  Brown,  the  judgment  and  order  are  re- 
versed, and  the  cause  is  remanded  to  the  district  court,  with 
directions  to  enter  judgment  in  his  favor  for  his  costs  incurred 
in  the  trial  court,  and  in  this  court,  not  to  exceed,  however,  one- 
half  the  costs  of  preparing  and  presenting  this  appeal. 

As  to  the  defendant.  Stone  &  Webster  Engineering  Corpora- 
tion, the  judgment  and  order  are  affirmed. 

Mb,  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 

14  Mont.— la 
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STATE  BX  BEL.  MACKEL,  Relator,  v.  DISTRICT  COURT 

ET  AL.^  Respondents. 

(No.  3,088.) 
(Submitted  IfoTember  6,  1911.    Deeided  November  20,  1911.) 

[119  Pfcc.  476.] 

Prohibition — Right  to  Writ — Relief  by  Appeal. 

1.  A  judgment  having  been  rendered  against  relator  directing  Um  to 
paj  to  his  wife  $80  a  month  for  support  and  maintenance,  the  court 
thereafter  issued  an  order  directing  him  to  show  cause  whj  he  should 
not  be  punished  for  contempt  for  default.  Held,  that  relator  was  not 
entitled  to  a  writ  prohibiting  the  court  from  hearing  such  order  on 
the  ground  that  it  had  no  jurisdiction  to  enter  the  judgment  because 
there  was  no  sufficient  allegation  of  residence  in  the  wife*s  original  com- 
plaint, since  such  defense  was  available  in  answer  to  the  order  to  show 
cause,  and,  if  not  sustained,  was  reviewable  on  appeaL 

Original  application  for  writ  of  prohibition  of  State  of  Mon- 
tana out  of  relation  of  Alexander  Mackel  against  the  District 
Court  of  the  Second  Judicial  District  in  and  for  the  County 
of  Silver  Bow,  and  Hon.  Geoi^  B.  Winston,  Judge  of  the 
Third  Judicial  District,  presiding.    Diemissed. 

Mr,  Alexander  Mackel,  appearing  pro  se,  filed  a  brief  and 
argued  the  cause  orally. 

Mr.  Jesse  B.  Boote  argued  the  cause  orally  in  behalf  of  Re- 
spondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Application  for  a  writ  of  prohibition.  Relator's  affidavit  sets 
forth  that,  in  an  action  for  separate  maintenance  heretofore 
instituted  against  him  by  his  wife  in  Silver  Bow  county,  the 
court  by  its  judgment  ordered  him  to  pay  her  the  sum  of  $80 
per  month  during  each  and  every  calendar  month,  commencing 
with  the  month  of  August,  1911.  Thereafter  the  court  issued 
an  order  to  show  cause,  returnable  on  October  28,  1911,  why  he 
should  not  be  punished  for  contempt  of  court  for  not  paying  the 
monthly  alimony  aforesaid.    It  is  alleged  in  the  affidavit  that 
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the  respondent  court  and  judge  are  without  jurisdiction  to  pro- 
ceed and  never  acquired  jurisdiction,  for  "that  there  never 
was  conftained  in  any  of  the  pleadings  in  said  action  an  allegar 
tion  to  the  effect  that  plaintiff  had  been  a  resident  of  the  state 
£1]  for  one  year  next  preceding  the  commencement  of  the  ac- 
tion." The  application  of  the  relator  will  be  denied  for  reasons 
analogous  to  those  given  by  this  court  in  the  case  of  State  ex 
rel,  Browne  v.  Booker,  Police  Judge,  etc,  43  Mont.  569,  118  Pac. 
271.  He  should  first  present  his  contention  that  the  judgment 
is  void  to  the  district  court.  That  court  has  given  him  an  op- 
portunity to  show  cause,  and  he  must  avail  himself  of  it.  The 
presumption  is  that  the  court  will  correctly  decide  the  point, 
that  is  to  say,  if  the  judgment  is  void,  the  court  will  so  deter- 
mine; in  which  event  the  relator  will  not  be  aggrieved.  That 
court  undoubtedly  has  jurisdiction  to  determine  the  very  ques- 
tion which  the  relator  seeks  to  present  to  this  court.  For  aught 
we  know,  also,  he  may  be  able  to  show  a  valid  excuse  for  his 
faaure  to  comply  with  the  judgment,  if  in  fact  he  has  not  com- 
plied therewith,  or  he  may  show  a  full  compliance.  If  the 
court  decides  in  his  favor,  he  will  assuredly  not  complain.  On 
the  other  hand,  if  the  order  below  is  adverse  to  him  (a  result 
we  shall  not  anticipate),  he  may  invoke  the  power  of  this  court 
to  afford  relief  therefrom. 

The  authorities  cited  by  relator  seem  to  indicate  that  some 
courts  have  exercised  their  discretion  to  prohibit  proceedings  in 
contempt  in  cases  similar  to  the  one  at  bar.  His  contention  is 
that,  if  the  district  court  was  without  jurisdiction  to  enter  the 
judgment,  it  was  equally  without  power  to  inquire  into  the 
question  whether  its  mandate  had  been  violated.  We  are  satis- 
fied, however,  that  that  court  has  power  to  afford  him  the  relief 
which  he  sed^,  if,  as  he  ex)ntends,  its  judgment  is  void.  The 
application  is  made  to  the  discretion  of  this  court.  Each  case 
should  be  decided  on  its  own  facts.  No  rigid  rule  of  general 
application  can  be  laid  down. 

Our  opinion  is  that  all  applications  like  the  one  at  bar  should 
first  be  made  to  the  court  by  which  the  judgment  is  rendered. 
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Such  a  coui^  of  procedure  will  in  many  cases,  we  believe,  re- 
lieve the  supreme  court  of  the  necessitj  of  hearing  the  matter 
at  all  and  save  the  costs,  ^penses,  and  delays  necessarily  in- 
cident to  an  appeal  to  the  discretion  of  this  court 
The  proceedings  are  dismissed. 

Dismissed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway  con* 
cur. 


CUNNINGHAM,  State   AunrroR,  Respondent,    v.    NORTH- 
iWESTERN  IMPROVEMENT  CO.,  Appellant. 

(No.  2,998.) 
(Submitted  September  19,  1911.    Decided  November  21,  1911.) 

[119  Pae.  554.] 

Master  and  Servant — Codl  Miners — Industrial  Insurance — Po- 
lice Power — Legislature — Taxing  Power — Constitution — Jury 
Trial — Equal  Protection  of  Laws — Classification. 

Master  and  Servant — ^Industrial  Insurance — Public  Poliej — Police  Power. 

1.  Held,  that  chapter  67,  Laws  of  1909,  providing  for  state  accident 
insurance  and  workmen's  compensation  for  personal  injuries  sustained 
by  coal  mine  employees  in  the  course  of  their  employment,  is  a  proper 
exercise  of  the  police  power  of  the  state. 

Constitutional  Law— ^"Police  Power" — Extent. 

2.  In  general  the  "police  power**  extends  to  all  the  great  public  needs; 
it  may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage,  or  held  by 
the  prevailing  morality  or  strong  and  predominant  opinion  to  be  greatly 
and  immediately  necessary  to  the  public  welfare. 

Same — Equality — Classification — Class  Legislation. 

3.  Coapter  67  of  Laws  of  1909,  creating  a  state  insurance  fund  for 
workmen  engaged  in  coal  mining,  being  equally  applicable  to  all  per- 
sons within  the  state  engaged  in  the  particularly  hazardous  business 
of  mining  coal,  is  not  invalid  as  class  legislation,  as  singling  out  a 
particularly  hazardous  employment,  and  subjecting  it  to  burdens  not 
placed  on  other  extrahazardous  employments. 

Same — Classification — ^Power. 

4.  Classification,  for  the  purpose  of  tax  legislation,  or  of  regulation 
under  the  police  power,  is  a  legislative  function,  with  which  the  courts 
have  no  right  to  interfere,  unless  it  is  so  clearly  arbitrary  as  to  invade 
constitutional  right. 

ICaster  and  Servant — Legislation — ^Power  of  Legislature. 

5.  The  right  of  the  legislature  to  pass  laws  regulating  an  extrahaz- 
ardous business^  such  as  coal  mining,  and  to  provide  for  b^ieflts  in 
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ease  of  injniy  or  death,  may  be  properly  baaed  on  the  intention  to 
reduce  economie  waate,  to  obviate  breachea  and  diaaensions  between 
emplojera  and  employeea,  raiae  the  atandard  of  citizenship,  and  lower 
the  general  burden  of  tazea  or  taxation,  thereby  promoting  peace,  order, 
and  morala. 

Taxation — ^Taxing  Power — Extent. 

6.  The  right  of  the  atate,  in  the  exercise  of  police  power,  to  regulate 
an  extrahazardouB  buaineaa  and  to  provide  for  the  payment  of  benefita 
for  employeea  injured  or  killed  therein  is  supplemented  bj  the  taxing 
power,  which  ia  included  in  the  police  power,  in  order  to  enable  the 
atate  to  carrjr  the  acheme  into  effect. 

Same — ^Purpoae— "Public  Purpoae." 

7.  Tax  levied  to  raiae  a  fund  to  provide  industrial  inaurance  and 
benefita  to  injured  emplojeea  engaged  in  the  extrahazardous  occupation 
of  coal  mining  ia  for  a  "public  purpoae/'  notwithstanding  the  Act  oper- 
ates to  the  direct  benefit  of  the  injured  employee  or  his  dependents,  and 
not  directly  to  that  of  the  public  generally. 

Trial  by  Jury— Bight. 

8.  The  Seventh  Amendment  to  the  United  States  Constitution,  pro- 
viding that  the  right  to  trial  by  jury  shall  remain  inviolate,  does  not 
guarantee  a  trial  by  jury  in  a  civil  action  in  a  state  court. 

Same. 

9.  Section  23,  Article  in  of  the  state  Constitution,  providing  that 
the  right  of  tnal  by  jury  ahall  be  aecured  to  all,  and  remain  inviolate, 
applies  only  to  cases  where  right  of  trial  by  jury  existed  at  the  time  of 
the  adoption  of  the  Constitution. 

Same — Limitation — Claims. 

10.  Section  23,  Article  m,  state  Constitution,  providing  that  the  right 
of  trial  by  jury  ahall  remain  inviolate,  and  referring  to  civil  cases, 
did  not  confer  the  right  to  trial  by  jury,  in  a  special  proceeding  to 
obtain  the  benefita  of  Laws  of  1909,  Chapter  67,  providing  a  acheme 
for  industrial  insurance  for  persona  engaged  in  coal  mining  within 
the  state,  and  their  dependents,  in  case  of  injury  or  death  in  the 
course  of  their  occupation;  and  hence  such  Act  was  not  unconstitu- 
tional, as  depriving  those  subject  to  its  terms  of  their  right  to  trial  by 
jury. 

Constitutional  Law — "Due  Process  of  Law." 

11.  The  phrase  "due  proceaa  of  law"  does  not  neceaaarily  mean  trial 
or  hearing  by  judicial  proceeding. 

Same — Due  Proceaa  of  Law — Occupation  Tax — Employees'  Benefit. 

12w  Chapter  67  of  Laws  of  1909  provides  a  scheme  of  accident  in« 
Burance  and  disability  benefits  for  employees  in  coal  mines,  and 
requires  the  funda  to  be  provided  by  a  payment  of  one  per  cent  of 
the  wagea  of  auch  employeea,  and  a  tax  on  the  employer  of  one  cent 
for  each  ton  of  coal  mined.  Held,  that  such  impost  waa  in  the  nature 
of  an  occupation  tax;  and  hence  the  scheme  provided  for  its  collec- 
tion did  not  operate  to  deprive  either  the  minora  or  their  employers  of 
their  property  without  due  process  of  law. 

Master    and    Servant — Injuries    to    Servants — Compensation   Act — ^Police 
Power. 

13.  Chapter  67  of  Laws  of  1909,  providing  for  an  indemnity  to  be 
paid  to  injured  employeea  engaged  in  coal  mining,  was  not  invalid 
aa  a  police  regulation,  because  it  provided  for  the  payment  to  an 
injured  employee  of  hia  compenaation  in  a  lump  sum. 

Same— Injuries  to  Servant — ^Minora'  Compenaation  Act — ^Validity. 
'     14.    Chapter  67  of  Lawa  of  1909,  providing  for  indemnity  and  benefita 
to  injured  persona  engaged  in  coal  mining,  to  be  paid  from  a  fund 
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eolleeted  from  an  assessment  levied  on  both  employer  and  employee 
is  not  uneonstitational,  becaose  it  does  not  differentiate  between  a 
careful  and  a  careless  employer. 

Same  —  Workmen's  Compensation  Act  —  Judicial  Duties  —  Administiative 
Officers. 

15.  Miners'  compensation  Act  (Laws  of  1009,  Chap.  67 ),  providing 
indemnity  for  injured  employees  engaged  in  coal  mining,  from  a  fund 
to  be  collected  from*a  tax  levied  on  the  workmen  and  the  coal  operators 
in  accordance  with  the  amount  of  coal  mined  and  the  amount  of  wages 
received,  and  providing  a  summary  method  for  the  disposition  of  claims 
filed  under  the  law,  is  not  unconstitutional,  as  conferring  judicial  power 
on  the  state  auditor  having  charge  thereof. 

Same — Miners'  Compensation  Act — Equal  Protection  of  Laws. 

16.  Since  the  miners'  compensation  Act  (Laws  of  1909,  Chap.  67), 
providing  for  compensation  to  injured  employees  engaged  in  mining, 
to  be  furnished  out  of  a  fund  collected  from  mine  operators  in  pro- 
portion to  the  amount  of  coal  mined  and  sold  and  the  amount  of  wages 
paid,  does  not  protect  the  employer  who  furnishes  compensation  under 
the  Act  from  being  sued  for  the  injury  and  compelled  to  pay  twice,  the 
Act  is  invalid,  as  depriving  such  an  employer  of  the  equal  protection 
of  laws. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  Harry  E.  Cunningham,  as  state  auditor  of  the  state 
of  Montana,  against  the  Northwestern  Improvement  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed  and 
remanded. 

Mr.  Wm.  WaUace,  Jr.,  and  Mr.  R.  F.  Oaines,  for  Appellant, 
submitted  a  brief ;  Mr.  Wallace  argued  the  cause  orally. 

Is  the  Act  in  question  one  within  the  "police  power"  of  the 
state  ?  Generally  speaking,  the  police  power  vested  in  the  state 
may  be  exercised  for  any  one  of  the  following  purposes:  (a) 
The  regulation  of  the  sale  of  food  products,  the  sale  of  liquors 
and  generally  of  articles  intended  for  personal  consumption  or 
use;  (b)  regulations  for  the  prevention  of  the  spread  of  disease 
or  epidemics;  (c)  regulations  looking  toward  the  protection  of 
the  morals  of  a  community;  (d)  regulations  providing  for  the 
peaceful  and  orderly  conduct  of  the  affairs  of  a  community; 
(e)  regulations  which  tend  to  insure  the  safety  and  comfort  of 
the  public;  and  (f)  regulations  tending  to  provide  for  the  sup- 
pression of  nuisances.  But  the  regulations  must  be  such  as 
"in  fact  are  necessary  for  the  safety  and  comfort  of  the  public." 
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(8  Cyc,  864  et  seq,,  and  cases  cited.)  And  the  supreme  court 
of  this  state,  in  the  case  of  City  of  Helena  v.  Kenty  32  Mont. 
279,  80  Pac.  258,  4  Ann.  Cas.  235,  has  expressed  itself  upon  this 
sabject,  in  part  saying:  *'The  exercise  of  this  power  must  cer- 
tainly have  some  relation  to  the  piiblic  health,  comfort  and 
safety,  for  the  rights  of  property,  cannot  be  invaded  under 
the  guise  of  a  -police  regulation  for  the  protection  of  health, 
when  it  is  manifest  that  such  a  r^ulation  would  not  have  that 
eflPecf 

By  no  possible  construction  can  there  be  read  into  this  Act 
provisions  which  bring  it  within  any  of  the  subjects  generally 
recognized  as  being  proper  ones  for  an  application  of  the  police 
power.  Neither  the  authorities  generally,  as  evidenced  by  the 
reference  to  8  Cyc,  supra,  nor  this  court,  give  countenance  to 
the  contention  that  this  Act  is  a  police  regulation  because  it 
looks  toward  the  public  comfort  by  making  provision  for  the 
care  of  persons,  otherwise  subject  to  become  burdens  upon  the 
community,  because  of  a  pauperized  condition.  Counsel  claim 
that  the  purpose  of  the  Act  was  to  provide  for  indigent 
persons,  otherwise  liable  to  be  dependent  upon  the  state  at 
large.  But  there  is  patent  fallacy  in  the  argument  that  it  thus 
conserves  the  public  comfort.  By  the  provisions  of  this  Act, 
the  benefits  conferred  by  it  are  not  paid  into  a  state  fund  for 
the  maintenance  and  support  of  the  indigent  peiisons  whose 
condition  was  brought  into  existence  by  the  death  or  permanent 
injury  of  a  supporting  relative  working  in  a  coal  mine  or  coal 
washery,  but  are  paid  directly  to  certain  private  individuals. 
The  money  after  payment  is  subject  to  their  absolute  control, 
and  no  assurance  whatever  is  given  the  state  or  the  community 
that  within  one  day,  one  week,  one  month,  one  year,  or  any 
time  whatsoever  after  the  payment  of  the  benefits  these  persons 
will  not  become  public  charges,  and  as  much  a  burden  upon  the 
community  as  if  the  Act  had  never  been  passed.  And  yet  an- 
other objection,  and  a  fatal  one,  to  the  soundness  of  such  an 
argument,  ia  the  fact  that  the  Act  is  not  broad  enough  to  cover 
the  *' public''  as  such.    It  applies  to  but  a  portion  of  a  possibly 
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indigent  public;  no  sadh  provision  is  made  or  attempted  to  be 
made  for  the  care  of  persons  otherwise  rendered  indigent.  Per- 
sons pauperized  by  death  or  permanent  injury  of  supporting 
relatives  engaged  in  quartz  mining,  railroading,  electrical  or 
other  occupations  regarded  as  extrahazardous  or  even  nonhaz- 
ardous,  are  not  provided  for  in  any  similar  manner.  The  pub- 
lic, for  whose  benefit  and  protection  statutes  designated  ''police 
power  statutes"  are  enacted  and  authorized,  does  not  mean 
some  one  portion  of  the  citizens  of  a  community,  but  all  of 
them  affected  by  any  given  condition.  *'The  term  'public'  is 
applied  strictly  to  that  which  concerns  aU  the  citizens  and  every 
part  of  the  state/'  {Fisk  v.  Cuthhert,  2  Mont.  593.  See,  also, 
Knight  v.  Thomas,  93  Me.  494,  45  Atl  499 ;  Jones  v.  City,  63 
Kan.  243,  65  Pac.  244.) 

One  of  the  chief  reasons  advanced  in  the  lower  court  why  the 
constitutionality  of  this  Act  should  be  upheld  was  because  it 
would  provide  for  the  care  of  indigent  persons.  The  care  of 
the  poor  of  a  community  is  a  public  duty  devolving  upon  the 
government,  and  revenue  is  regularly  raised  for  that  purpose. 
If  the  sole  claim  of  this  Act  to  foe  regarded  as  constitutional  is 
the  reason  just  referred  to,  the  provisions  of  section  32,  Article 
y  of  the  Constitution  of  Montana  dispose  of  the  question,  as 
this  Act  originated  in  the  Senate  and  its  purpose  would  be  the 
raising  of  revenue.  "The  true  meaning  of  'revenue  laws'  in 
these  acts  is  such  laws  as  are  made  for  the  direct  and  avowed 
purpose  of  creating  and  securing  revenue  or  public  funds  for 
the  service  of  the  government."  (See  State  v.  Bemheim,  19 
Mont.  516,  49  Pac.  441,  quoting  approvingly  the  language  of 
Mr.  Justice  Story  in  United  States  v.  Mayo,  1  Gall.  396 ,  Fed. 
Gas.  No.  15,755.) 

Is  the  Act  an  example  of  class  legislation?  We  claim  it  is 
and  cite  the  following  instances  apparent  upon  a  reading  of  the 
Act  which  we  think  make  clear  the  correctness  of  this  statement : 
(a)  The  Act  singles  out  one  particular  extrahazardous  employ- 
ment and  subjects  it  to  burdens  not  placed  upon  other  extra- 
hazardous employments  within  the  sta/te;  (b)  it  similarly  singles 
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out  the  employees  of  such  an  industry  and  similarly  imposes 
upon  them  burdens  never  before  imposed  and  not  now  imposed 
upon  other  employees  engaged  in  other  employments,  likewise 
recognized  as  extrahazardous;  (c)  as  within  a  class  (assuming, 
but  not  conceding,  that  the  legislature  can  constitutionally  create 
this  dass),  there  is  a  distinction,  by  burden  without  uniform 
benefit,  imposed  upon  the  employee  members  thereof,  by  com- 
pelling foreigners  to  submit  to  wage  deductions  similarly  as 
do  citizens  of  this  country  and  at  the  same  time  denying  to  the 
dependent  parents  or  other  dependent  relatives  of  such  for- 
eigners (other  than  wife  or  dependent  children),  when  not  liv- 
ing in  this  country,  any  benefits  under  this  Act — while  no  similar 
limitation  is  made  with  regard  to  native  citizens;  (d)  as  between 
the  operator  and  the  employee  within  this  assumed  class  the 
operator  is  discriminated  against  because  opportunity  is  af- 
forded the  injured  employee  of  claiming  benefit  under  the  Act 
(regardless  of  whether  there  would  be  a  legal  liability)  or  of 
waiving  the  benefits  of  this  Act  and  proceeding,  in  cases  of  clear 
liability,  at  the  common  law — ^while  no  option  is  given  the  em- 
ployer to  defend  against  claims  which  he  regards,  and  which 
may  in  fact  be,  cases  of  absolute  nonliability.  In  substance 
the  Act  says  to  the  employee  you  may  either  take  the  benefits 
offered  you,  or  sue,  while  it  says  to  the  operator,  you  take  what- 
ever benefits  th-ere  may  be  to  you  under  the  Act,  and  there 
yoor  rights  cease;  (e)  and  the  burden  imposed  is  not  uni- 
form ux>on  the  various  persons  subject  to  the  provisions  of  the 
Act,  as  the  property  of  one  person  is  thereby  taken  to  pay  the 
debts  of  another. 

Unless  every  person  in  a  particular  class  has  the  same  ob- 
ligations imposed  upon  him  by  a  police  regulation  the  constitu- 
tionality of  the  Act  cannot  be  upheld.  ''The  amendment  con- 
templates classes  of  persons  and  the  protection  given  by  the  law 
is  to  be  deemed  equal,  if  all  persons  in  the  same  class  are  treated 
alike  under  like  circumstances,  both  as  to  privileges  incurred  and 
liabilities  imposed."  (Cooley's  Principles  of  Constitutional 
Law,  237;  Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  357,  28 
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L.  Ed.  923 ;  State  v.  HoUand,  37  Mont.  406,  96  Pac.  719 ;  State 
V.  Cuddhy  Co.,  33  Mont.  179,  114  Am.  St.  Rep.  804,  82  Pac.  833, 
8  Ann.  Cas.  717 ;  Wadsworth  v.  Railway,  18  Colo.  600,  36  Am. 
St.  Rep.  309,  23  L.  R.  A.  812,  33  Pac.  515.) 

The  Act  violates  both  the  provisions  of  section  27,  Article  III 
of  the  Constitution  of  Montana,  and  the  provisions  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States. 

Assuming  for  the  purposes  of  argument  alone,  that  this  Act 
could  be  upheld  as  a  police  regulation,  and  was  not  class  1^^ 
lation  of  that  character,  it  is  apparent  from  the  procedure 
provided  for  the  determination  of  rights  to  benefits  and  for  the 
settlement  of  disputes  under  the  Act,  that  the  provisions  of 
section  23,  Article  III  of  the  Constitution  of  the  state  of  Mon- 
tana, and  of  the  Seventh  Amendment  to  the  Constitution  of 
the  United  States  have  been  totally  disregarded.  Every  opera- 
tor is  denied  his  inalienable  right  to  have  a  jury  of  his  peers 
determine,  first,  whether  there  is  a  liability  for,  or  a  right  to, 
compensation  because  of  the  particular  injury  or  death,  and 
second,  the  amount  of  money  whi<^  will  fairly  compensate  the 
injured  person  or  his  dependent  relative^.  The  decisions  upon 
this  question  are  all  agreed  in  support  of  the  proposition  that 
attempted  legislative  denial  of  this  constitutional  right  at  once 
renders  nugatory  any  statute  or  Act  by  which  such  end  is  sought 
to  be  attained.  (See  Oraves  v.  Northern  Pac.  Ry.  Co,,  5  Mont. 
556;  Wadsworth  v.  Railway,  supra;  Dacres  v.  Navigation  Co., 
1  Wash.  525,  20  Pac.  601;  Ives  v.  Southern  Buffalo  Ry.,  201 
N.  T.  271,  94  N.  E.  431,  in  which  latter  case  this  question  was 
raised  at  the  time  of  the  consideration  of  the  constitutionality 
of  the  New  York  Compensation  Act  of  June  25, 1910.) 

The  state  auditor  is  made  sole  arbiter  of  all  questions  in- 
volved or  which  may  arise  under  the  provisions  of  the  Act.  He 
alone  determines  whether  a  man  was  killed  or  injured  "during 
the  course  of  his  employment,"  or  in  the  performance  of  his 
duties.  These  questions  are  questions  which  are  material  in 
determining  liability,  and  sometimes  are  questions  of  law,  some^ 
times  questions  of  fact,  and  sometimes  mixed  questions  of  law 
and  fact.    He  alone  determines  the  extent  of  the  compensation 
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to  be  paid  or  received  in  the  case  of  injury.  This  is  also  a  ques- 
tion which  18  always  one  of  fact,  and  often  a  serious  question 
of  fact  Courts  of  justice,  composed  of  judges  and  juries, 
were  created  by  our  Constitution  for  the  purpose  of  deciding 
just  such  quMions  as  these,  and  the  Constitution  of  this  state 
guarantees  to  the  citizens  thereof  that  they  shall  at  all  times 
have  the  right  to  be  heard  by  such  courts  and  juries  before  their 
property  is  taken  from  them.  Police  statutes  there  are  without 
end,  but  in  no  instance  of  a  constitutional  statute  of  that  char- 
acter is  the  person  subjected  to  their  provisions  denied  the 
right  to  his  day  in  court  before  the  penalties  imposed  by  the 
legislation  shaU  finally  attach. 

We  insist  that  this  Act  denies  the  right  to  trial  by  jury,  and 
for  this  reason  also  is  unconstitutional  and  void. 

Is  property  taken  without  due  process  of  lawt  An  examina- 
tion of  the  Act  in  detail  will  show  that  all  that  is  necessary  to 
be  established  in  order  to  receive  benefits  under  it  is  that  the 
injury  or  death  occurred  during  the  course  of  the  employment, 
and  by  causes  arising  therein.  Whether  the  cause  of  the  in- 
jury or  death  was  one  which  could  not  have  been  avoided  by 
the  exercise  of  even  the  highest  degree  of  care  or  caution  on 
the  part  of  the  master  (to  say  nothing  of  the  exercise  of  ordi- 
nary care) ;  whether  it  was  one  necessarily  incident  to  the  con- 
duct of  the  business ;  whether  it  was  one  which  was  due  to  the 
fault  of  the  injured  person,  either  solely  or  contributing  thereto; 
or  whether  it  was  one  which  was  due  to  his  willful  misconduct — 
none  of  these  considerations  affect  the  question  of  liability  in 
the  slightest.  No  right  to  be  heard  on  any  of  these  questions 
is  given;  the  money  of  the  operator. and  the  employee  is  first 
arbitrarily  taken  and  then  it  is  as  arbitrarily  given  away.  Prop- 
erty is  taken  without  due  process  of  law.  In  the  case  of  State 
▼.  District  Court,  33  Mont  532,  85  Pac.  367,  it  is  said:  ''Due 
process  of  law  includes  a  notice  and  hearing  before  judgment." 
{Havey  v.  Elliott,  167  U.  S.  409,  17  Sup.  Ct.  841,  42  L.  Ed.  215; 
Bieknherg  v.  Montana  U.  Ry.  Co,,  8  Mont.  271,  20  Pac.  314,  2  L. 
R.  A  813.)     Moreover,  the  property  of  the  operator  is  taken 
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to  pay  damages,  not  alone  for  injuries  which  his  employees  may 
suffer,  but  for  injuries  which  the  employees  of  some  other 
operator  sustain.  The  operator  of  one  coal  mine  or  washery 
may  be  extraordinarily  cautious  and  careful  for  the  safety  of 
his  employees,  and  the  employees  of  that  mine  mAy  themselves 
be  the  most  careful  and  prudent  of  miners,  and  they  may  run 
along  for  a  period  of  years  without  any  accident  which  would 
entitle  them  to  benefits  under  the  Act,  while  their  neighbors 
miight  be  slack  in  the  management  of  their  mine,  the  employees 
therein  might  be  reckless  and  injury  of  serious  nature  might 
be  constantly  attendant  upon  the  operations  therein.  Daily, 
monthly  and  yearly  the  earnings  of  the  careful  operator  and 
the  savings  of  the  prudent  employee  are  taken  to  compensate 
others  for  their  own  shortcomings.  No  matter  how  unfairly 
the  law  could  operate,  there  is  no  chance  to  escape  its  penalties. 
Your  property  is  taken  from  you,  whether  or  no ;  and  you  know 
not  whence  it  goes,  nor  why. 

There  is  not  a  feature  of  the  New  York  Act  of  June  25,  1910, 
which  does  not  in  elemental  principles  of  basic  fairness  surpass 
the  Montana  Act;  and  yet,  for  unanswerable  constitutional  rea- 
sons, the  Aet  was  held  invalid.  Viewed  from  any  angle  but  one 
conclusion  can  be  reached,  viz,,  that  regardless  of  fault,  private 
property  is  taken  without  due  process  of  law  and  the  provisions 
of  the  state  and  federal  constitutions  have  been  waived  aside 
in  a  worthy  but  ill-conceived  attempt  to  remedy  unfortunate 
social  conditions. 

For  Respondent,  there  was  a  brief  by  Mr,  Albert  J.  Oaien, 
Attorney  General,  and  Mr.  J,  A,  Poore,  Assistant  Attorney  (Jen- 
eral;  Mr.  Poore  argued  the  cause  orally. 

It  is  conceded  by  respondent  that  if  this  Act  is  upheld,  it 
must  be  justified  under  the  police  power,  and  we  contend  that 
it  is  a  valid  exercise  of  that  power.  "What  the  police  power 
is,  and  what  its  extent  and  limitations  are,  can  only  be  ascer- 
tained by  the  gradual  process  of  judicial  inclusion  and  exclu- 
sion as  the  cases  presented  for  decision  require."     (Russell  on 
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Police  Powers  of  the  State,  25,  26.)     Freund  on  Police  Power 
(sec.  3,  p.  3),  in  an  attempt  to  define  the  term,  uses  the  follow- 
ing language:  ''From  the  mass  of  decisions  in  which  the  nature 
of  the  police  power  has  been  discussed,   and  its  application 
either  conceded  or  denied,  it  is  possible  1x)  evolve  at  least  two 
main  attributes  or  characteristics  which  differentiate  the  police 
power;  it  aims  directly  to  secure  and  promote  the  public  welfare, 
and  it  does  so  by  restraint  and  compulsion.     •    •    •    It  is  not 
by  general  statements,  but  only  by  a  detailed  examination  of 
statutes  and  decisions  that  the  power  can  be  fully  imderstood 
and  defined.    •    •    •    It  will  reveal  the  police  power  not  as  a 
fixed  quantity,  but  as  the  expression  of  social,  economic  and 
political  conditions.    As  long  as  these  conditions  vary  the  police 
power  must  continue  to  be  elastic."    If  this  statement  be  a  cor- 
rect definition  of  the  police  power,  it  will  readily  be  seen  that 
no  definite  boundary  can  be  fixed  beyond  which  the  power  can- 
not extend, — ^its  limits  must  be  governed  and  determined  by 
the  facts  of  each  particular  case  as  it  arises.    It  is  true  that  in 
the  vast  majority  of  instances  its  purpose  has  been  to  subserve 
the  health,  ntorals,  peace  and  order,  or  safety  of  the  public, 
but  it  cannot  be  said  that  it  is  limited  to  these  purposes  alone, 
or  tiiat  it  must  affect  all  of  the  people  of  a  particular  community. 
Under  the  police  power  of  the  state,  minors  may  be  prohibited 
from  frequenting  saloons;  liquor  dealers  may  have  certain  limi- 
tations placed  upon  them ;  the  eight-hour  law  is  made  applicable 
to  certain  classes  of  employment;   the  sixteen-hour  law  to  a 
different  class  of  employment, — ^in  all  such  instances  the  statute 
affects  a  certain  class  of  individuals  and  not  the  entire  com- 
munity.   So  the  statute  here  in  question  affects  only  the  opera- 
tors and  employees  of  coal  mines  and  coal  washers  in  the  state. 
Railroad  companies  may  be  made  liable  for  losses  by  fire  com- 
municated to  property  by  sparks  escaping  from  locomotives, 
aotwithstanding  the  fact  that  they  have  used  every  possible  pre- 
caution.    {St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  1,  17 
Sup.  Ct.  243,  41  L.  Ed.  611,  and  numerous  cases  cited.)     The 
statute  in  tiiat  case  was  in  effect  one  indemnifying  the  owners 
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of  property  along;  the  line  of  railroad  against  loss  by  fire  caused 
by  the  operation  of  the  road;  the  railway  company  was  made 
an  insurer  of  property  along  its  line.  In  the  case  at  bar  the 
operator  and  employees  of  coal  mines  and  coal  washers  are 
made  insurers  of  the  employees  against  accidents  happening  in 
the  course  of  their  employment.  This  absolute  liability  on  the 
part  of  the  railroads  was  recognized  as  early  as  1840  in  Massa- 
chusetts {Lyman  v.  Boston,  4  Cush.  288),  and  has  been  upheld 
by  numerous  decisions  since  that  time.  (See  Orissell  v.  Housa- 
tome  R.  S.  Co.,  54  Conn.  447,  1  Am.  St.  Rep.  138,  9  Atl.  137 ; 
Baltimore  &  Ohio  Ry.  Co.  v.  Kreager,  61  Ohio  St.  312,  56  N.  E. 
203 ;  Union  Pac.  Ry.  Co.  v.  De  Busk,  12  Colo.  294,  13  Am.  St. 
Bep.  221,  20  Pac  752,  3  L.  B.  A.  350;  Jensen  v.  South  Dakota 
Ry.  Co.,  25  S.  D.  506,  127  N.  W.  650,  and  cases  cited.)  The 
supreme  court  of  Nebraska,  in  the  case  of  Union  Railway  Co, 
V.  Porter,  38  Neb.  226,  56  N.  W.  808,  upheld  as  constitutional 
the  following  statute:  ''Every  railroad  company  shall  be  liable 
for  all  damages  inflicted  upon  the  person  of  passengers  while 
being  transported  over  its  road,  except  in  cases  where  the  in- 
jury done  arises  from  the  criminal  negligence  of  the  person 
injured,  or  where  the  injury  complained  of  shall  be  the  violation 
of  some  express  rule  or  regulation  of  said  road  actually  brought 
to  his  or  her  notice."  The  same  statute  was  upheld  in  the  fol- 
lowing cases :  Chicago  R.  R.  Co.  v.  Young,  58  Neb.  678,  79  N.  W. 
556 ;  Chicago  R.  R.  Co.  v.  Zemecke,  59  Neb.  689,  82  N.  W.  26, 
55  L.  B.  A.  610,  183  U.  S.  582 ;  22  Sup.  Ct.  229,  46  L.  Ed.  339 ; 
Clark  V.  Russell,  97  Fed.  900,  38  C.  C.  A.  541.  In  the  case  of 
Bertholf  v.  0  'Reilly,  74  N.  T.  509,  30  Am.  Eep.  323,  the  supreme 
court  of  New  York  declared  a  statute  to  be  a  valid  exercise  of 
the  police  power  which  created  a  cause  of  action  for  damages 
in  favor  of  a  person  injured  in  person  or  property  by  the  act 
of  an  intoxicated  person,  against  the  owner  of  property,  whose 
only  connection  with  the  injury  was  that  he  leased  the  premises 
where  the  liquor  causing  the  intoxication  was  sold  or  given  away. 
This  case  further  illustrates  the  fact  that  negligence  is  not 
necessary  to  impute  liability  and  that  the  police  power  is  some- 
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times  extended  by  the  courts  to  extreme  limits.  In  the  case  of 
McGlone  ▼.  Womack,  129  Ky.  274,  111  S.  W.  688,  17  L.  B.  A., 
n.  8.,  855,  a  statute  imi)osing  a  license  tax  on  dogs,  which  tax 
was  required  to  be  paid  to  the  state  treasurer  and  kept  in  a 
special  fund  for  the  purpose  of  indemnifying  losses  by  the 
killing  or  injuring  of  sheep  by  dogs,  was  held  to  be  a  valid  exer- 
cise of  the  police  power,  (See,  also,  Longyear  v.  Btick,  83  Mich. 
236,  47  N.  W.  234,  10  L.  R.  A.  43 ;  Van  Horn  v.  People,  46 
Mich.  183,  41  Am.  Rep.  159,  9  N.  W.  246 ;  Hoist  v.  Roe,  39  Ohio. 
St.  340,  48  Am.  Rep.  459.)  The  Guaranty  Bank  Act  of  Okla- 
homsL  created  a  state  banking  board,  and  authorized  and  directed 
the  board  to  levy  upon  every  bank  existing  under  the  laws  of 
the  state  an  assessment  of  one  per  cent  of  the  bank's  average 
daily  deprosits  for  the  purpose  of  creating  a  depositors'  guaranty 
fond,  the  purpose  of  which  fund  was  to  secure  the  full  repay- 
ment of  deposits.  It  was  contended  in  the  case  of  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  31  Sup.  Ct.  186,  55  L.  Ed.  112, 
32  L.  R.  A.,  n.  s.,  1062,  that  the  statute  operated  to  deprive  the 
bank  of  its  property  without  due  process  of  law,  but  the  Act 
was  justified  by  the  court  under  the  police  power.  There  is  but 
slight  difference  between  a  statute  which  compels  banks  to  con- 
.tribute  to  a  general  fund  to  insure  the  payment  of  the  deposi- 
tors of  a  competing  bank,  which  may  or  may  not  be  conducted 
with  the  same  degree  of  business  skill  as  another  which  is  re- 
quired to  bear  a  portion  of  the  general  burden  of  insurance, 
and  the  statute  here  under  discussion,  which  compels  operators 
and  employees  of  coal  mines  and  washers  in  this  state  to  con- 
tribute to  a  fund  to  insure  the  employees  against  injury.  The 
two  are  so  nearly  alike  that  it  is  difficult  for  us  to  distinguish 
between  the  legal  principles  involved. 

A  statute  of  New  York,  making  railway  companies  liable  for 
all  damages  to  cattle  or  other  animals  along  their  road,  until  the 
road  is  fenced  as  required  by  the  Act,  regardless  of  negligence, 
was  upheld  in  the  case  of  Corwin  v.  N,  Y.  cfe  Erie  B.  B.  Co,,  13 
N.  T.  42. 

A  statute  of  Utah  making  a  person  who  drives  cattle  over  a 
public  highway,  where  the  highway  is  constructed  on  a  hillside, 
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liable  for  all  damages  done  by  such  animals  to  the  highway, 
was  declared  constitutional.  (Jones  v.  Brim,  165  U.  S.  180,  17 
Sup.  Ct.  282,  41  L,  Ed.  677.)  The  above  cases  but  illustrate 
the  fact  that  private  property  may  be  taken  under  the  police 
power  of  the  state,  without  regard  to  the  amount  of  care  aad 
diligence  exercised  by  the  individual  or  corporation  from  whom 
it  is  taken,  and  used  for  a  purpose  which  benefits  a  general 
community  or  particular  class  of  a  community,  without  violating 
the  Constitution  of  the  United  States,  and  though  the  reasons 
for  doing  so  often  seem  far-fetched,  courts  have  followed  and 
still  continue  to  follow  and  broaden  them.  We  can  see  no  dis- 
tinction in  principle  between  the  cases  hereinbefore  cited  and 
the  case  at  bar,  so  far  as  the  police  power  of  the  state  is  con- 
cerned. 

The  objection  that  the  Act  is  one  for  the  purpose  of  raising 
revenue  and  should  therefore  have  originated  in  the  House  in- 
stead of  the  Senate  is  without  merit.  The  true  meaning  of 
** revenue  laws''  is  such  laws  as  are  for  the  direct  and  avowed 
purpose  of  creating  and  securing  revenue  or  public  funds  for 
the  service  of  the  government.  The  purpose  of  the  Act  in  ques- 
tion is  to  raise  a  fund  for  indemnifying  certain  individuals  and 
their  dependents  in  case  of  accident  resulting  in  injury  or  death. 
(State  V.  Bernheim,  19  Mont.  512,  49  Pac.  441;  Longyear  v. 
Buck,  83  Mich.  236,  47  N.  W.  234,  10  L.  E.  A.  43;  Van  Horn 
V.  People,  46  Mich.  183,  41  Am.  Rep.  159,  9  N.  W.  246 ;  McGlone 
V.  Womack,  129  Ky.  274,  111  S.  W.  688,  17  L.  R.  A.,  n.  s.,  855 ; 
Evers  v.  Hudson,  36  Mont.  135,  92  Pac.  452.) 

Is  the  Act  an  example  of  class  legislation?  The  legislature 
may  distinguish,  select  and  classify  objects  of  legislation,  and 
necessarily  must  have  a  wide  range  of  discretion.  And  this  be- 
cause of  the  function  of  legislation  and  the  purposes  to  which  it 
is  addressed,  classification  for  such  purposes  is  not  invalid  be- 
cause not  depending  on  scientific  or  marked  differences  in  things, 
or  persons,  or  any  other  relations.  It  suffices  that  it  is  practi- 
cal, and  is  not  reviewable  unless  palpably  arbitrary.  (Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  Ed. 


44  Mont.]     Cunningham  v.  Nobthwestebn  Impb.  Co.        193 

552 ;  Magoun  ▼.  lUinais  Trust  A  Savings  Bank,  170  U.  S.  287, 
18  Sup.  Ct.  594,  42  L.  Ed.  1037;  Railway  Co.  v.  Mackey,  127 
TJ.  S.  204,  8  Sup.  Ct.  1161,  32  L.  Ed.  107.)  In  this  instance, 
the  legislature  saw  fit  to  apply  the  Act  only  to  that  particular 
extrahazardous  employment  of  coal  mining,  and  not  to  quartz 
mining,  railroading  or  other  hazardous  employments,  and  we 
contend  that  it  did  not  violate  any  constitutional  provision  in 
so  doing,  as  the  Act  applies  alike  to  all  in  that  particular  busi- 
ness. (See  Soon  Hing  v.  Crowley,  113  U.  S.  703,  5  Sup.  Ct. 
730,  28  L.  Ed.  1145.) 

The  Act  provides:  '*The  representatives  of  the  foreigner,  ex- 
cept the  widow  or  dependent  children,  who  were  not  living 
within  the  country  at  the  time  of  the  accident,  shall  have  no 
claim  for  compensation  provided  for  in  this  act.''  It  will  be 
seen  that  the  foreigner  himself  receives  identically  the  same 
benefits  as  any  other  employee  who  is  a  citizen  of  this  country. 
However,  if  he  should  be  killed,  his  dependent  relatives  not 
living  within  the  country  at  the  time  of  the  accident  (except  his 
widow  or  children)  would  not  be  entitled  to  compensation.  This 
is  not  an  instance  of  class  legislation,  for  the  following  reason : 
Each  employee,  individually,  receives  the  same  benefits,  under 
like  circumstances  and  conditions,  as  every  other  employee.  It 
is  within  the  power  of  the  legislature  to  discriminate  against 
nonresident  aliens.  The  state  has  no  concern  to  protect  their 
interests,  any  more  than  it  has  power  to  control  their  rights; 
and  it  is  not  the  policy  of  the  law  to  place  burdens  upon  our 
own  citizens  for  the  benefit  of  nonresident  aliens. 

The  purpose  of  the  law  is  to  protect  and  prevent  the  pauper- 
izing of  individuals  in  this  country  by  reason  of  accident  or 
death  to  an  employee,  and  not  to  foster  dependents  in  foreign 
countries  who  are  not  citizens  of  this  state,  although  the  widow 
and  dependent  children  of  foreigners,  residing  abroad,  are  in- 
dnded  within  the  benefits  provided  for  by  the  Act. 

The  objection  that  the  property  of  one  person  is  taken  to 
pay  the  debts  of  another  is  conclusively  answered  by  the  su- 
preme court  in  the  case  of  Noble  State  Bank  v.  Haskell,  supra. 

44Moiii.— IS 
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The  very  basic  principle  of  the  bank  guaranty  law  is  the  taking 
of  property  of  one  to  pay  the  debts  of  another,  and  this  may  be 
done,  under  the  police  power  of  the  state. 

Is  the  right  to  trial  by  jury  denied  ?  It  is  objected  that  every 
operator  is  denied  his  inalienable  right  to  have  a  jury  deter- 
mine (1)  whether  there  is  a  liability  for  or  a  right  to  compen- 
sation because  of  the  particular  injury  or  death,  and  (2)  the 
amount  of  money  which  will  fairly  compensate  the  injured 
person  or  his  dependent  relatives.  In  answer  to  objection  (1) 
we  will  say:  Section  7  of  the  Act  provides  that  if  persons 
paying  into  the  insurance  fund  believe  that  anyone  is  obtaining 
or  has  made  application  to  obtain  benefits  improperly  or  f  raudu* 
lently,  they  may  file  a  written  request  that  such  claim  be  in- 
vestigated. If  an  employee  claims  to  be  entitled  to  benefits 
under  the  Act,  and  it  is  denied  him,  there  is  nothing  in  the  Act 
to  prohibit  or  prevent  him  seeking  redress  against  the  trustee 
of  the  insurance  fund  in  a  court  of  law,  by  mafidamtLs  or  other 
appropriate  remedy;  and  if  an  employee  is  obtaining  benefits 
which  a  contributor  to  the  fund  believes  he  is  not  entitled  to, 
there  is  nothing  in  the  Act  to  prevent  such  person  so  contrib- 
uting from  resorting  to  a  court  of  law  to  prevent  it.  And  if  the 
Act  does  contain  any  such  clause,  that  clause  alone  and  not  the  en- 
tire Act  would  be  void.  (Cooley's  Constitutional  Limitations,. 
246;  Northwestern  M.  Life  Ins,  Co,  v.  Leivis  cfe  Clark  Co.,  28 
Mont.  484,  98  Am.  St.  Rep.  572,  72  Pac.  982.)  In  answer  to  ob- 
jection (2) ,  the  statute  fixes  the  amount  which  shall  be  paid  to  the 
injured  employee  or  his  dependents,  and  if  the  Act  is  a  valid 
police  regulation,  a  jury  could  not  fix  the  amount  at  a  greater  or 
less  amount.  The  entire  question  is  whether  or  not  the  Act 
is  a  reasonable  police  regulation.  The  Seventh  Amendment  to 
the  Constitution  of  the  United  States  does  not  guarantee  a  trial 
by  jury  in  a  civil  action  in  a  state  court,  and  90  far  as  thi& 
amendment  is  concerned,  the  states  are  left  to  regulate  trials 
in  their  own  courts  in  their  own  way.  {Walker  v.  Sauvinet,  92 
U.  S.  92,  23  L.  Ed.  679.)  Of  course,  under  section  23  of  Article 
III  of  our  state  Constitution,  trial  by  jury  in  a  civil  suit  in  the 
state  oourts  is  guaranteed,  but  it  is  our  contention  that  the 
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Act  in  question  does  not  deny  it.  It  providies  a  manner  of  ad- 
ministering the  trust  insurance  fund,  but  this  does  not  and  can- 
not preclude  a  person  from  resorting  to  the  courts  to  determine 
whether  or  not  he  is  subject  to  the  provisions  of  the  Act. 

Is  property  taken  without  due  process  of  law  ?  It  is  conceded 
that  under  the  provisions  of  this  Act,  an  employee  is  entitled 
to  the  benefits  of  the  Act,  even  though  his  own  negligence  was 
the  cause  of  the  injury;  in  other  words,  he  is  entitled  to  its 
benefits  if  he  is  accidentally  injured  during  employment,  and 
by  causes  arising  therein.  If,  however,  he  is  injured  through 
gross  negligence  on  his  own  part,  a  remedy  is  provided  for  in- 
vestigation by  the  state  auditor  and  secretary  of  the  state 
board  of  health  (sec.  7  of  Act) ;  and  if  these  persons  should 
refuse  to  act,  or  act  fraudulently,  or  abuse  their  discretion,  we 
see  no  reason  why  resort  oould  not  be  had  to  the  courts. 

If  under  the  police  power  of  the  state  the  employer  and  em- 
ployee can  be  compelled  to  contribute  to  the  fund,  it  is  not  tak- 
ing property  without  due  process  of  law  to  administer  this 
fund  without  first  resorting  to  the  courts  in  each  instance.  The 
whole  argument  of  counsel  for  appellant,  in  so  far  as  his  objec- 
tion that  the  Act  takes  away  property  without  due  process  of 
law  is  concerned,  applies  only  to  the  question  of  negligence. 
It  has  been  seen  that  statutes  have  been  upheld,  under  the  police 
power,  making  railway  companies  liable  for  lo9s  by  fire  regard- 
less of  negligence.  {St.  Louis  Ry.  Co.  v.  Mathews,  supra;  Jenr 
sen  V.  South  Dakota  Ry.  Co.,  supra.)  And  also  for  damages 
inflicted  upon  passengers  while  being  transported  over  its  road, 
regardless  of  negligence.  {Union  Pac.  Ry.  Co.  v.  Porter,  supra; 
Clark  V.  Russell,  supra,)  It  is  settled  that  under  the  police 
power,  an  absolute  liability  may  be  imposed  regardless  of  neg- 
ligence. 

It  is  further  objected  that  the  property  of  one  operator  is 
taken  to  pay  damages,  not  alone  for  injuries  which  his  em- 
ployees may  sufiFer,  but  for  injuries  which  the  employees  of  some 
other  operator  sustain.  This  objection  is  fully  answered  in 
the  decision  on  the  Bank  Guaranty  Act,  Noble  State  Bank  v. 
HaskeU,  supra. 
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It  is  a  well-settled  principle  of  law  that  statutes  are  always 
presumed  to  be  constitutional,  and  this  presumption  will  be  in- 
dulged in  by  the  court  until  the  contrary  is  clearly  shown.  (8 
Cyc,  p.  801,  and  cases  cited;  Cooley  on  Constitutional  Limita- 
tions, 255;  Michigan  Cent.  R.  Co,  v.  Michigan  R,  R.  Co.,  160 
Mi<:h.  355,  125  N.  W.  549.)  A  statute  should  not  be  declared 
unconstitutional  unless  it  clearly  runs  counter  to  the  letter  or 
spirit  of  some  provision  of  state  or  federal  constitutions,  and 
when  it  is  reasonably  susceptible  of  two  conclusions,  one  of 
which  will  render  the  Act  void  and  the  other  valid,  it  must  be 
construed  so  as  to  render  it  valid.  (State  v.  Frear,  142  Wis.  320, 
125  N.  W.  961 ;  In  re  Southern  Wisconsin  Power  Co.,  140  Wis. 
245,  122  N.  W.  801.)  The  burden  of  showing  that  the  statute 
in  question  is  repugnant  to  constitutional  provisions  is  upon 
the  appellant,  and  it  must  show  that  there  is  no  basis  upon  which 
the  district  court  could  rest  its  conclusion  that  the  legislation 
in  question  was  a  proper  exercise  of  the  police  power.  {H olden 
V.  Hcvrd/y,  169  U.  S.  366,  18  Sup.  Ct.  383,  42  L.  Ed.  780.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  Eleventh  Legislative  Assembly  passed  ''an  Act  to  create 
a  State  Accident  Insurance  and  Total  Permanent  Disability 
Fund,  for  coal  miners  and  employees  at  coal  washers  in  the 
state  of  Montana,  and  providing  for  the  maintenance  and  man- 
agement of  the  same ;  extending  and  defining  the  duties  of  the 
state  auditor,  and  fixing  penalties  for  the  violation  of  the  pro- 
visions of  this  Act."  (See  Chapter  67,  p.  81,  Laws  of  1909.) 
In  order  to  understand  the  Act  in  detail,  it  seems  advisable  to 
quote  it  in  full.     It  reads  as  follows: 

''Section  1.  All  workmen,  laborers  and  employees  employed 
in  and  around  any  coal  mines,  or  in  and  around  any  coal  wash- 
ers in  whi'ch  coal  is  treated,  except  office  employees,  superin- 
tendents and  general  managers,  shall  be  insured  in  accordance 
with  the  provisions  of  this  Act,  against  accidents  occurring  in 
the  course  of  their  occupations. 

"Sec.  2.  All  corporations,  partnerships,  associations  or  per- 
sons engaged  in  the  business  of  operating  any  coal  mine  or  coal 
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washers  in  the  state  of  Montana  shall  pay  to  the  auditor  of  the 
state,  within  five  days  after  the  monthly  wages  at  the  particular 
mine  shall  have  been  paid,  one  cent  per  ton  on  the  tonnage 
of  coal  mined  and  shipped,  or  sold  locally,  or  having  been  mined 
is  ready  for  shipment  or  sale  during  the  month  for  which  the 
wages  were-  paid;  and  all  persons  mentioned  in  section  1  em- 
ployed in  and  about  coal  mines  shall  allow  to  be  deducted  from 
their  gross  monthly  earnings  one  per  cent  thereof,  the  deduetion 
to  be  made  by  the  agent,  manager,  or  foreman  of  any  corpora- 
tion, association,  partnership,  person  or  x>ersons  engaged  in  the 
business  of  operating  any  coal  mine  or  coal  washer,  and  paid 
to  the  state  auditor  within  five  days  after  such  monthly  wages 
have  been  paid. 

"Sec  3.     The  agent,  manager,  foreman  or  accountant  of  any 
corporation,  partnership,  association,  person  or  persons  engaged 
in  mining  coal  in  Montana,  shall  on  or  before  the  fifth  day 
succeeding  the  payday  at  his  respective  mine,  make  report  un- 
der oath  to  the  state  auditor  as  to  the  tonnage  mined  and  sub- 
ject to  the  payment  of  one  per  cent  per  ton  thereon ;  and  stat- 
ing the  gross  earnings  subject  to  the  one  per  cent  deduction 
as  provided  in  this  Act,  accompanied  by  a  certified  check  in 
full  for  the  amount  of  the  tax  provided  in  section  2  of  this  Act. 
It  shall  be  unlawful  for  any  person,  employer,  employee,  cor- 
poration, partnership,  association  or  union  to  make  any  contract 
waiving,  avoiding  or  affecting  the  full  legal  effect  of  this  Act. 
"Sec.  4.    It  is  hereby  made  the  duty  of  the  state  auditor  to 
leceive  all  moneys  as  provided  for  in  this  Act,  and  to  send  the 
proper  acknowledgment  to  the  person  making  such  remittance. 
The  auditor  shall  pay  all  moneys  so  received  by  him  to  the  state 
treasurer,  who  shall  keep  such  sums  in  safe  custody  in  a  dis- 
tinct fund  to  be  known  as  the  Employers  and  Employees'  Go- 
operative  Insurance  and  Total  Permanent  Disability  Fund.    The 
state  treasurer  must  invest  the  surplus  of  this  fund  in  safe  and 
oonvertible  state,  county  or  city  bonds,  or  bonds  of  the  United 
States.    All  interest  accruing  from  such  investments  shall  be 
accredited  to  this  insurance  fund.    The  bond  of  the  state  treas- 
nier  shall  be  liable  for  such  funds,  and  it  shall  be  his  duty  to 
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keep  accurate  accounts  of  the  receipts  and  disbursements  of  such 
money. 

''Sec.  5.  ^he  auditor  of  state  shall  keep  full  statistics  of  the 
operation  of  this  function  of  his  department  in  the  event  of 
death  by  accident  of  an  employee  insured  under  this  Act,  who 
shall  have  come  to  his  death  in  the  coarse  of  his  employment 
and  by  causes  arising  therein.  The  auditor  of  state  upon  be- 
ing satisfied  by  adequate  evidence  of  such  death  shall  issue  a 
warrant  upon  the  state  treasurer  to  persons  dependent  upon  the 
deceased,  these  warrants  to  issue  in  the  following  order:  (1)  To 
surviving  wife  and  child,  or  children,  in  equal  shares,  and  if 
neither  wife  or  child,  or  children  be  alive,  then  (2)  to  surviving 
parents  who  are  dependent,  or  partially  so,  upon  the  deceased; 
if  none,  then  (3)  to  such  other  relative  of  the  deceased  as 
survive  him  and  are  dependent  upon  him,  in  the  sum  of  three 
thousand  ($3,000.00)  dollars. 

''A  workman  receiving  injuries  which  permanently  incapaci- 
tate him  from  the  performance  of  work  shall  receive  a  com- 
pensation monthly,  not  to  exceed  one  dollar  ($1.00)  a  day  for 
each  working  day.  Compensation  for  permanent  injury  shall 
not  be  allowed  until  after  the  expiration  of  twelve  weeks  from 
the  time  such  injuries  were  sustained,  provided  that  the  medi- 
cal practitioner  examines  and  pronounces  the  injury  as  being 
permanent,  compensation  may  then  be  allowed  from  commence- 
ment of  disability.  The  auditor  of  state,  however,  may,  when 
in  his  judgment  he  deems  it  advisable,  use  so  much  of  the  funds 
as  is  necessary  in  the  procuring  of  a  medical  practitioner,  for 
the  purpose  of  examination  or  treatment  under  this  Act,  for 
such  injuries  as  herein  mentioned  compensation  shall  continue 
during  disability,  or  until  settlement  if  effected  as  provided  for 
in  section  9  of  this  Act.  Total  or  permanent  disability  shaU 
consist  of  the  loss  of  both  legs  or  both  arms,  the  total  loss  of 
eyesight  or  paralysis,  or  other  conditions  incapacitating  him 
from  work,  caused  by  accident,  or  injuries  received  during  em- 
ployment as  specified  by  this  Act ;  provided,  that  if  death,  as  a 
result  of  the  injury,  ensues  at  a  period  not  longer  than  one 
year  from  date  of  accident  the  sum  of  three  thousand  dollars 
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($3,000.00)  shall  be  paid  the  deceased  workman's  dependents 
as  hereinbefore  provided.  The  representatives  of  a  foreigner, 
except  the  widow  or  dependent  children,  who  were  not  living 
within  the  country  at  the  time  of  the  accident,  shall  have  no 
claim  for  the  compensation  provided  for  in  this  Act.  Such  for- 
eign person  shall  file  their  foreign  address,  if  married,  with 
the  office  of  their  employer  with  whom  they  are  employed  and 
dupli<5ate  thereof  with  the  state  auditor,  giving  their  wife's 
name  and  dependent  children,  and  such  other  identification  as 
may  be  required  by  the  auditor  of  state.  Loss  of  any  limb  or 
eye,  caused  by  accident  to  a  workman  while  employed  as  pro- 
vided for  in  this  Act,  shall  be  compensated  for  in  the  sum  of 
one  thousand  ($1,000.00)  dollars,  provided,  that  in  the  event 
there  shall  be  no  funds  available  in  the  fund  to  pay  the  audi- 
tor's warrant  when  drawn  the  same  shall  draw  interest  out  of 
the  fond  at  the  rate  of  ten  per  cent  per  annum  until  such  war- 
rant is  called  for  payment  by  the  treasurer  which  shall  be  as 
soon  as  the  fund  is  sufficient  to  pay  the  same  with  its  interest 
when  due. 

"'Sec.  6.  Where  a  workman  is  entitled  to  monthly  payments 
under  this  Act,  he  shall  file  with  the  auditor  of  state  his  appli- 
cation for  such,  together  with  a  certificate  from  the  county 
physician  of  the  county  wherein  he  resides,  attested  before  a 
notary  public. 

"Sec.  7.  If  any  person  or  persons,  company  or  corporation 
who  is  then  paying  into  this  insurance  fund  shall  believe  that 
any  person  or  persons  are  obtaining,  or  having  made  applica^ 
tion  to  obtain  benefits  thereunder  improperly  or  fraudulently, 
and  shall  file  his  written  request  that  such  person's  claim  be 
investigated,  the  state  auditor  must,  upon  the  receipt  of  such 
request  request  the  secretary  of  the  state  board  of  health  to 
make  an  examination  for  the  purpose  of  this  Act  and  his  cer^ 
tificate  as  to  the  condition  of  the  person  or  persons  with  refer- 
ence to  their  rights  to  benefit  under  this  Act  shall  be  conclusive 
evidence  as  to  his  condition. 

''Sec.  8.  If  the  workman  refuses  to  submit  himself  to  such 
examination,  or  in  any  way  obstructs  the  same,  his  right  to 
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compensation  under  this  Act  shall  be  suspended  until  such  ex- 
amination takes  place,  and  shall  absolutely  cease  unless  he  sub- 
mits himself  for  an  examination  within  one  month  after  being 
required  to  do  so, 

**Sec.  9.  When  any  monthly  payment  has  been  made  to  a 
workman  for  any  period  whatever,  the  liability  under  this  Act 
may,  on  the  application  by,  or  on  behalf  of  the  workman,  be 
redeemed  by  the  payment  of  a  lump  sum,  which  in  no  instance 
shall  be  in  excess  of  the  amount  specified  as  death  indemnity 
and  all  monthly  payments  made  prior  shall  be  deducted  from 
such  settlement. 

"Sec.  10.  The  auditor  of  state  shall  report  in  January  of 
each  year  to  the  governor  of  the  experience  and  business  of  this 
function  of  his  department,  and  shall  have  plenary  power  to 
determine  all  disputed  cases  which  may  arise  in  its  administra- 
tion  not  herein  provided  for,  and  to  recommend  in  his  report 
the  rates  or  premium  necessary  in  order  to  preserve  such  fund, 
and  shall  order  paid  such  indemnification  ss  herein  provided. 
He  shall  have  power  to  define  the  insurance  provisions  of  this 
Act  by  regulations  not  inconsistent  therewith  and  shall  pre- 
scribe the  character  of  the  monthly  or  other  reports  required  of 
the  parties  liable  hereunder  and  the  character  of  the  proofs  of 
deaths,  or  to  total  permanent  disability,  and  shall  have  power 
to  make  all  other  orders  and  rules  necessary  to  carry  out  the 
true  intent  of  this  Act. 

*'Sec.  11.  No  money  paid  or  payable  in  respect  of  insurance 
or  monthly  compensation  under  this  Act  shall  be  capable  of 
being  assigned,  charged,  taken  into  execution,  or  attached,  nor 
shall  the  same  pass  to  any  other  person  by  operation  of  law; 
and  the  acceptance  of  pecuniary  benefit  under  the  provisions 
of  this  Act  shall  operate  to  release  the  person  or  persons,  cor- 
X>oration,  partnerships,  or  associations  causing  such  injuries  or 
death  for  which  benefits  are  so  claimed,  who  shall  have  paid 
the  assessment  provided  in  section  2  of  this  Act,  and  also  the 
employer,  ofScers  and  agents  thereof  from  all  liability  and  claim 
arising  from  such  injuries  or  death.    The  commencement  of  a 
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suit  to  recover  for  such  injuries  or  death  shall  operate  as  a 
forfeiture  of  the  right  to  benefit  under  this  Act. 

''Sec.  12.  A  manager,  agent,  foreman,  accountant,  person  or 
persons  who  represent  any  corporation,  partnership,  association, 
person  or  persons,  engaged  in  the  mining  or  management  of  any 
coal  mines  or  coal  washers  in  Montana,  or  person  or  persons 
liable  for  the  payment  herein  provided  for,  who  shall  violate 
the  intent  of  this  Act  by  inaccurate  reports  of  tonnage  of  coal 
produced  by  them,  or  the  earnings  of  employees  in  their  em- 
ploy, or  who  in  any  manner  hinders  or  obstructs  the  auditor  of 
state  in  ascertaining  facts  bearing  upon  any  case  provided  for 
in  this  Act  or  who  may  refuse  correctly  to  make  out  such  re- 
ports as  are  required  by  this  Act,  or  as  requested  by  the  audi- 
tor of  state,  or  submit  to  its  provisions,  when  liable  therefor, 
or  who  shall  fraudulently  obtain  benefits  hereunder  shall  be 
fined  for  each  ofFense  the  sum  of  not  less  than  one  hundred 
($100.00)  dollars  nor  more  than  five  hundred  ($500.00)  dollars 
and  imprisonment  in  the  county  jail  for  a  period  of  not  less 
than  one  month  nor  more  than  six  months,  or  by  both  such  fine 
and  imprisonment. 

''The  proceeds  of  all  fines  shall  be  forwarded  to  the  state 
treasurer  and  by  him  credited  to  the  insurance  fund. 

"Sec.  13.  This  Act  to  be  in  full  force  and  effect  from  and 
after  the  first  day  of  October,  nineteen  hundred  and  ten,  bene- 
fits to  commence  four  months  thereafter." 

On  January  25,  1911,  an  agreed  statement  of  fact  was  filed  in 
the  district  court  for  Lewis  and  Clark  county,  as  follows: 

"Oome  now  the  plaintiff  and  defendant  in  the  above-entitled 
action,  and  present  and  submit  to  the  above-entitled  court  the 
following  agreed  case,  containing  the  facts  upon  which  this  con- 
troversy depends,  as  follows,  to  wit : 

"1.  That  plaintiff  is  now,  and  at  all  times  herein  mentioned 
has  been,  the  duly  elected,  qualified,  and  acting  state  auditor  of 
the  state  of  Montana. 

"2.  That  defendant  is,  and  was  at  all  times  herein  mentioned, 
a  corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  New  Jersey,  and  is,  and  was  at  all  times 
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herein  mentioned,  and  particularly  during  the  month  of  Octo- 
ber, 1910,  engaged  in  the  business  of  operating  coal  mines  and 
coal  washers  at  or  near  Bed  Lodge,  in  the  state  of  Montana. 

"3.  That  on  the  20th  day  of  November,  1910,  the  monthly 
wages  for  the  month  of  October,  1910,  of  all  workmen,  laborers, 
and  employees  of  defendant  were  paid  by  defendant. 

''4.  That  during  the  month  of  October,  1910,  defendant  mined 
from  its  mines  at  or  near  Red  Lodge,  Montana,  and  either 
shipped  or  sold  locally  fifty-nine  thousand  six  hundred  and  fifty- 
one  (59,651)  tons  of  coal. 

''5.  That  the  gross  monthly  earnings  of  all  workmen,  laborers 
and  employees  employed  in  and  around  the  coal  mines  of  the 
defendant,  and  in  and  around  its  coal  washers  in  which  coal  is 
treated,  except  its  office  employees,  superintendents,  and  gen- 
eral managers,  for  the  month  of  October,  1910,  was  the  sum  of 
$79,000.47. 

**6.  That  under  the  provisions  of  Chapter  67  of  the  Eleventh 
Session  Laws  of  the  state  of  Montana  entitled  ^An  Act  to  create 
a  State  Accident  Insurance  and  Total  Permanent  Disability 
Fund,  for  coal  miners  and  employees  at  coal  washers  in  the 
state  of  Montana,  and  providing  for  the  maintenance  and*man- 
agement  of  the  same ;  extending  and  defining  the  duties  of  the 
state  auditor;  and  fixing  penalties  for  the  violation  of  the 
provisions  of  this  Act'— plaintiff  demanded  of  the  defendant 
one  cent  per  ton  on  the  tonnage  of  coal  mined  and  either 
shipped  or  sold  locally  by  defendant  during  the  month  of  Oc- 
tober,  1910,  to  wit,  the  sum  of  $596.51,  and  demanded  of  the 
defendant  one  (1%)  per  cent  of  the  gross  monthly  earnings  of 
all  workmen,  laborers,  and  employees  employed  in  and  around 
the  coal  mines  of  the  defendant,  and  in  and  around  its  coal 
washers  in  which  coal  is  treated,  except  its  office  employees, 
superintendent,  and  general  managers,  for  the  month  of  October, 
1910,  amounting  to  $790,  making  a  total  of  $1,386.51 ;  and  that 
defendant  has  failed  and  refused  to  pay  said  amount,  or  any 
part  thereof. 

**7.  That  some  of  the  employees  of  the  defendant  have  pro- 
tested against  the  deduction  by  said  defendant  of  one   (1%) 
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per  cent,  or  any  other  amount,  from  their  ^ross  monthly  eam- 
inggy  as  provided  by  said  Chapter  67 ;  and  some  of  the  employees 
of  the  defendant  have  consented  to  the  deduction  of  one  (1%) 
per  cent  from  their  gross  monthly  earnings,  under  the  provi- 
sions of  said  Chapter  67. 

''8.  That  if  plaintiff  is  entitled  to  recover  upon  this  case  he 
will  be  entitled  to  interest  on  the  amount  of  recovery  from  the 
25th  day  of  November,  1910. 

**This  controversy  is  submitted  upon  the  foregoing  agreed 
case,  under  the  provisions  of  sections  7254,  7255,  and  7256,  Re- 
vised Codes  of  the  state  of  Montana,  for  the  purpose  of  deter- 
mining the  constitutionality  of  Chapter  67  of  the  Eleventh  Ses- 
sion Iiaws  of  the  state  of  Montana,  under  the  agreed  state  of 
facts  here  presented.*' 

The  district  court  adjudged  that  the  plaintiff,  as  auditor,  have 
and  recover  of  the  defendant  the  sum  of  $1,386.51,  with  inter- 
est thereon  from  the  25th  day  of  November,  1910,  together  with 
costs.    From  that  judgment  the  defendant  has  appealed. 

On  the  part  of  the  appellant  it  is  contended : 

(1)  The  Act  does  not  amount  to  an  exercise  of  the  police  power, 
so  called,  because  not  preventive  in  its  nature,  and  because  it 
does  not  serve  any  of  the  necessary  ends  of  police  legislation. 

(2)  If  the  subject  were  one  which  could  be  handled  under 
the  police  power,  so  called,  the  Act  is  class  legislation. 

(3)  The  Act  operates  to  deprive  those  subject  to  its  terms  of 
their  right  to  trial  by  jury,  guaranteed  to  them  by  the  federal 
and  state  constitutions. 

v4)  The  Act  operates  to  take  property  without  due  process  of 
law,  and  violates  the  provisions  of  the  federal  Constitution,  as 
well  as  Article  III,  section  27,  of  the  Constitution  of  the  state 
of  Montana. 

(5)  In  reserving  to  the  employee  his  right  to  an  action  at 
law,  tile  Act  denies  to  the  mine  operator  the  equal  protection  of 
the  laws. 

(6)  The  provision  for  payment  to  an  injured  employee  of 
his  compensation  in  a  lump  sum  defeats  the  purpose  of  the  Act 
itself,  viewed  as  a  police  regulation. 
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(7)  The  Act  does  not  differentiate  between  a  carefnl  and  caro- 
lesa  employer. 

(8)  The  Act  lodges  judicial  power  in  the  state  auditor. 

We  shall  not  endeavor  to  consider  the  points  raised  in  the 
foregoing  order,  because  it  will  be  noted  that  many  of  them 
comprehend,  incidentally,  questions  of  law  involved  in  others. 

At  the  outset,  it  may  be  stated  that  the  Act,  viewed  as  a 
whole,  presents  certain  fundamental  propositions,  novel  in  this 
jurisdiction,  which,  although  they  have  lately  been  the  subject 
of  serious  consideration  by  courts  and  students  of  present-day 
conditions,  involving,  as  they  do,  grave  questions  of  constitu- 
tional law,  as  well  as  of  economics,  are  yet  so  comparatively  new 
in  conception  that  their  supposed  basic  principles  have  not  been 
recognized  as  sound  by  some  tribunals  and  law-writers,  and  may 
be  said  not  to  have  been  accepted  in  their  entirety  by  any  court 
It  will  not  suffice  to  say  that  because  the  theory  or  design  of 
the  law-making  power,  as  evidenced  by  the  Act,  is  one  which  is 
not  only  new  in  principle,  but  revolutionary  of  certain  pre- 
conceived and  deeply  rooted  notions  of  lawyers,  therefore  the 
Act  is  unconstitutional.  Nevertheless,  it  is  the  duty  of  courts 
to  jealously  guard  the  constitutional  rights  of  the  citizen. 

It  is  matter  of  common  knowledge,  among  lawyers  and  lay- 
men alike,  that  our  present  flfystem  of  compensation  for  injury 
or  death  of  an  employee,  caused  by  the  actual  or  imputed  negli- 
gence of  his  employer,  has  given  rise  to  conditions  which  seem 
to  demand  an  abrogation  of  that  system.  This  demand  is  so* 
widespread  and  insistent  that  we  shall  do  well  to  inquire  into 
the  reasons  therefor. 

In  this  state  the  affirmative  defenses  of  contributory  negli- 
gence and  assumption  of  risk,  including  in  the  latter  the  negli- 
gence of  a  fellow-servant,  are  still  generally  available  to  the 
employer.  The  result  is  that  in  many  cases  the  maimed  em- 
ployee, and,  in  case  of  his  death,  his  dependents,  are  obliged 
to  bear  the  whole  burden  of  misfortune.  He  or  they  may  suffer 
the  humiliation  of  becoming  public  charges,  with  the  consequent 
additional  expense  to  the  taxpayer.  The  injury  or  death  may 
have  been  the  result  of  inevitable  accident  in  the  course  of  the 
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employment,  in  which  event  the  workman  is  the  sole  victim. 
Whatever  may  be  the  reason  therefor,  actions  for  damages  for 
personal  injury  and  death  have  increased  enormously  in  num- 
ber in  the  past  few  years.  It  is  notorious  that  but  a  small  pro- 
portion of  the  moneys  forced  from  the  employer  in  these  cases 
finds  its  way  into  the  pockets  of  the  plaintiff.  The  remainder 
is  frittered  away  in  payment  of  counsel  fees,  witness  fees,  court 
costs,  and  other  necessary  expenses  of  litigation.  The  records 
of  this  court  disclose  that  our  best  and  most  high-minded  law- 
yers  have,  as  was  their  duty,  advocated  the  cause  of  the  plaintiff 
in  many  of  these  cases;  nevertheless,  the  fact  remains  that  the 
solicitor  of  personal  injury  cases  is  a  hateful  reality,  and  much 
unnecessary  and  ill-advised  litigation  results  from  his  activities. 
These  cases  are  prolific  of  perjury  and  subornation  of  false 
swearing.  They  also  add  a  great  weight  to  the  burden  of  the 
taxpayer.  Some  plaintiffis  have  lost  meritorious,  causes,  and 
many  defendants,  especially  public  service  corporations,  have 
been  mulcted  in  heavy  damages  in  actions  where  the  great  pre- 
ponderance of  the  evidence  was  in  their  favor.  Jurors  in  some 
communities  are,  tmconsciously  perhaps,  prejudiced  against  cor* 
porations,  as  such,  tn  practical  application,  our  present  system 
does  not  afford  the  equal  protection  of  the  laws  to  certain  de- 
fendants. It  is  impossible  not  to  recognize  the  fact  that  the 
defendant's  ability  to  pay  is  often  used  as  a  basis  for  calculat- 
ing the  compensation  due  the  plaintiff.  Personal  injury  cases 
breed  class  hatred,  as  between  capital  and  labor,  in  its  most 
virulent  form. 

1.  Can  this  statute  be  upheld  as  a  proper  exercise  of  the  police 
[1]  power  of  the  state  f  We  shall  first  concern  ourselves  with 
the  police  power  generally,  as  applied  to  the  Act.  It  is  con- 
tended on  the  part  of  the  appellant  that  the  measure  is  not  de- 
signed to  prevent  the  evils  growing  out  of  and  incident  to  the 
present  system  of  actions  for  fault,  because  it  does  not  abolish 
such  actions.  We  shall  discuss  this  question  later,  but  here  it 
may  be  suggested  that  if  the  Act  has  a  reasonable  tendency  to 
aocomplish  the  desired  result  it  ought  to  be  upheld,  so  far  as  that 
point  is  concerned. 
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We  think  it  cannot  be  doubted  that  many  employees  and  de- 
pendents of  employees  who  actually  have  good  causes  of  action 
under  the  common-law  and  statutory  procedure  now  in  force, 
will  voluntarily  resort  to  the  provisionB  of  the  Act  to  save  the 
expense  and  delay  necessarily  incident  to  litigation  in  the  courts. 
Be  that  as  it  may,  the  members  of  the  legislature  by  whom  the 
Act  was  passed  were  evidently  of  opinion  that  such  a  result 
would  or  might  ensue,  and,  as  the  question  was  one  essentially 
for  their  determination,  the  courts  ought  not  to  declare  other- 
wise, unless  they  are  able  to  say  that  it  has  no  such  tendency. 

Let  us  first  disabuse  our  minds  of  the  notion  that  a  claim  for 
indemnity  under  this  Act  is  either  a  suit,  an  action,  or  a  cause 
of  action.  It  is  neither.  The  Act,  as  distinctly  indicated  by 
its  title,  provides  for  a  state  accident  insurance  and  total  perma- 
nent disability  fund  for  coal  miners.  By  its  terms,  a  method 
of  compensation  is  provided  for  injury  or  death  of  a  coal  miner, 
regardless  of  the  manner  in  which  the  injury  was  inflicted  or 
the  death  caused.  It  ignores,  and  was  intended  to  ignore,  any 
question  of  fault  on  the  part  of  either  employer  or  employee. 
It  provides  an  insurance  for  persons  who  have  no  cause  of  action 
at  law,  and  extends  its  benefits  also  to  those  who  have  a  cause 
of  action,  if  they  so  elect.  But  we  may,  for  the  moment,  dis- 
regard the  latter  consideration,  and  treat  the  Act  as  simply 
providing  indemnity  for  those  who  could  not  successfully  prose- 
cute an  action  in  the  courts.  So  regarded,  it  is  essentially  extrar 
judicial  in  character. 

The  police  power  of  the  state  is  not  to  be  rigidly  defined,  or 
confined  to  set  cases.  Mr.  Alfred  Russell,  in  his  work,  Police 
[2]  Powers  of  the  State  (pages  25  and  26),  says:  ''What  the 
police  power  is,  and  what  its  extent  and  limitations  are,  can 
only  be  ascertained  by  the  gradual  processes  of  judicial  inclu- 
sion and  exclusion  as  the  cases  presented  for  decision  require." 
Professor  Ernst  Preund  says:  "From  the  mass  of  decisions,  in 
which  the  nature  of  the  power  has  been  discussed,  and  its  appli- 
cation either  conceded  or  denied,  it  is  possible  to  evolve  at  least 
two  main  attributes  or  characteristics  which  differentiate  the 
police  power:   It  aims  directly  to  secure  and  promote  the  pub- 
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lie  welfare,  and  it  does  so  by  restraint  and  compulsion.'* 
(Frennid  on  Police  Power,  sec.  3,  p.  3.)  Mr.  Justice  Holmes, 
speaking  for  the  supremo  court  of  the  United  States,  in  NobU 
State  Bank  v.  Haskell,  219  U.  S.  104,  31  Sup.  Ct.  186,  55  L.  Ed. 
112,  32  L.  R.  A.,  n.  s.,  1062,  said:  "If  we  have  a  case  within 
the  reasonable  exercise  of  the  police  power,  no  more  need  be 
said.  In  a  general  way,  the  police  power  extends  to  all  the  great 
public  needs.  It  may  be  put  forth  in  aid  of  what  is  sanctioned 
by  usage,  or  held  by  the  prevailing  morality  or  strong  and  pre- 
<lominant  opinion  to  be  greatly  and  immediately  necessary  to 
the  public  welfare. ' ' 

For  the  purposes  of  this  case,  let  us  turn  from  its  humani- 
tarian features,  and  suppose  for  the  moment  that  the  sole  object 
of  the  Act  is  to  prevent  persons  injured  in  coal  mines,  and  their 
dependents,  from  becoming  public  charges.  Viewed  in  this 
light,  the  private  benefits  to  be  derived  from  the  law  may  be  dis- 
regarded, and  its  primary  object  held  to  be  one  of  public  con- 
eem  solely.  Moreover,  it  cannot  be  doubted,  we  think,  that 
the  general  welfare  of  the  state  and  its  standing  among  its  sis- 
ter states,  as  well  as  among  persons  generally,  necessarily  includ- 
ing those  who  have  money  to  invest,  and  those  who  seek  new 
homes  and  new  locations,  depends  in  a  great  measure  upon  its 
industries  and  the  class  and  welfare  of  its  wageworkers.  Any 
measure  which  tends  to  minimize  indigency,  of  necessity  raises 
the  general  standard  of  the  people;  any  statute  which  has  a 
tendency  to  reduce  the  present  enormous  expense  of  operating 
our  courts  would  seem  to  be,  presumptively,  a  proper  exercise 
of  the  police  power.  The  supreme  court  of  Washington,  in 
State  ex  rel.  Dams-Smith  Go,  v.  Clausen,  State  Auditor,  117  Pac. 
1101,  while  construing  and  sustaining  a  compulsory  workman's 
-compensation  law  (Laws  of  1911,  Chap.  74),  said:  **The  inquiry 
should  be:  Is  there  no  reasonable  ground  to  believe  that  the 
public  safety,  health,  and  general  welfare  is  promoted  thereby  t 
It  is  unnecessary  to  discuss  the  origin,  nature,  or  extent  of  the 
police  power.  It  is  sufficient  to  say  that,  by  means  of  it,  the 
legislature  exercises  a  supervision  over  matters  affecting  the 
oonunon  weal,  and  enforces  the  observance  by  each  individual 
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member  of  society  of  duties  which  he  owes  to  others  and  the 
community  at  large.  The  possession  and  enjoyment  of  all  rights 
are  subject  to  this  power.  Under  it  the  state  'may  prescribe 
regulations  promoting  the  health,  peace,  morals,  education,  and 
good  order  of  the  people,  and  legislate  so  as  to  increase  the  in- 
dustries of  the  state,  develop  its  resources,  and  add  to  its  welfare 
and  prosperity.'  In  fine,  when  reduced  to  its  ultimate  and  final 
analysis,  the  police  power  is  the  power  to  govern."  The  court 
then  cited  many  cases  in  which  statutes  creating  liability  with- 
out fault  have  been  upheld.  If  we  are  correct  in  our  conclu- 
sions, however,  these  cases  have  no  great  pertinency  to  this 
branch  of  the  inquiry.  They  all  relate  to  the  protection  of  pri- 
vate rights.  The  statute  of  Washington  in  terms  abolishes  all 
civil  actions  and  civil  causes  of  action  for  personal  injuries  in- 
curred in  certain  extrahazardous  employments,  and  the  jurisdic- 
tion of  the  courts  therein,  except  as  in  the  Act  provided.  And, 
in  so  far  as  the  case  just  cited  holds  that  the  Act  was  a  proper 
exercise  of  the  police  x>ower,  it  is  a  direct  authority  in  this  case, 
and,  we  think,  reaches  a  correct  conclusion. 

Mr.  Robert  J.  Gary,  of  Chicago,  in  his  brief  on  the  Power  of 
Congress  in  Respect  of  Industrial  Insurance,  at  page  51  says: 
"The  body  of  law  involved  in  the  law  of  torts  and  employer's 
liability  statutes  pertains  entirely  to  the  redress  of  private 
wrongs.  In  such  instance,  liability  results  in  the  payment  of 
damages  to  the  employee  intended  to  be  commensurate  with,  and 
to  reimburse  him  for,  the  injury  suffered.  Such  law  has  for  its 
sole  object  and  end  the  regulating  of  private  rights.  •  •  • 
The  obligations,  on  the  other  hand,  of  industrial  insurance  and 
workmen's  compensation  accrue  from  contingencies  not  depend- 
ent upon  or  within  the  control  of  the  parties,  and  thus  have  no 
relation  whatever  to  the  conduct  of  the  parties;  hence,  these 
obligations  are  not  based  upon  wrongs.  It  follows,  then,  that 
they  must  pertain  to  the  subject  of  government  regulations,  and 
are  in  the  nature  of  economic  provisions,  taking  the  form  of 
indirect  taxation  levied  to  regulate  occupations,  for  on  what 
other  basis  would  the  government  be  justified  in  writing  into 
the  labor  contract,  against  the  will  of  the  parties,  an  insurance 
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policy t  Were  this  not  so,  industrial  insurance  or  workmen's 
compensation  would  be,  from  the  standpoint  of  both  the  em- 
ployee and  the  employer,  without  basis  of  justice  or  equity ;  for 
the  theory  of  such  laws  is  that  compensation  is  not  to  be  com- 
mensurate with  injury,  but  is  to  be  based  upon  wages,  thus  sub- 
stituting for  the  former  obligations  based  upon  tort,  which  of- 
fered damages  commensurate  with  injury,  a  purely  arbitrary 
sum.  Such  a  scheme  can  have  no  relation  to  the  adjustment  of 
private  wrongs.  If  it  be  justifiable,  it  must  be  on  the  sociolog- 
ical theory  of  the  right  of  the  state  to  levy  a  tax  for  the  purpose 
of  protecting,  from  an  economic  standpoint,  tiie  community  as 
a  whole.  * ' 

The  supreme  court  of  the  United  States,  in  the  case  of  Lawton 
v.  Steele,  152  U.  S.  133, 14  Sup.  Ct.  499,  38  L.  Ed.  385,  used  this 
language:  ''The  extent  and  limits  of  what  is  known  as  the  police 
power  have  been  a  fruitful  source  of  discussion  in  the  appellate 
ooarts-  of  nearly  every  state  in  the  Union.  It  is  universally 
eonceded  to  include  everything  essential  to  the  public  safety^ 
health,  and  morals,  and  to  justify  the  destruction  or  abatement, 
by  summary  proceedings,  of  whatever  may  be  regarded  as  a 
public  nuisance.  Under  this  power,  it  has  been  held  that  the 
state  may  order  the  destruction  of  a  house  falling  to  decay,  or 
otherwise  endangering  the  lives  of  passers-by;  the  demolition 
of  such  as  are  in  the  path  of  a  conflagration ;  the  slaughter  of 
diseased  cattle;  the  destruction  of  decayed  or  unwholesome  food; 
the  prohibition  of  wooden  buildings  in  cities;  the  regulation  of 
railways  and  other  means  of  public  conveyance,  and  of  inter- 
ments in  burial  grounds ;  the  restriction  of  objectionable  trades 
to  certain  localities;  the  compulsory  vaccination  of  children; 
the  confinement  of  the  insane,  or  those  affected  with  contagious 
diseases ;  the  restraint  of  vagrants,  beggars,  and  habitual  drunk- 
ards; the  suppression  of  obscene  publications  and  houses  of  ill- 
fame;  and  the  prohibition  of  gambling-houses  and  places  where 
intoxicating  liquors  are  sold.  Beyond  this,  however,  the  state 
may  interfere  wherever  the  public  interests  demand  it,  and  in 
particular  a  large  discretion  is  necessarily  vested  in  the 
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legislature  to  determine,  not  only  what  the  interests  of  the  public 
require,  but  what  measures  are  necessary  for  the  protection  of 
such  interests."  And,  again,  in  Holden  y.  Hardy,  169  U.  S. 
366,  18  Sup.  Ct.  383,  42  L.  Ed.  780,  the  court  said:  "This  court 
has  not  failed  to  recognize  the  fact  that  the  law  is,  to  a  certain 
extent,  a  progressive  science ;  that  in  some  of  the  states  methods 
of  procedure,  which  at  the  time  the  Constitution  was  adopted 
were  deemed  essential  to  the  protection  and  safety  of  the  people, 
or  to  the  liberty  of  the  citizen,  have  been  found  to  be  no  longer 
necessary;  that  restrictions  which  had  formerly  been  laid  upon 
the  conduct  of  individuals,  or  of  classes  of  individuals,  had  proved 
detrimental  to  their  interests;  while,  upon  the  other  hand,  certain 
classes  of  persons,  particularly  those  engaged  in  dangerous  or  un- 
healthful  employments,  have  been  found  to  be  in  need  of  addi- 
tional protection.  •  •  •  While  the  cardinal  principles  of  jus- 
tice are  immutable,  the  methods  by  which  justice  is  administered 
are  subject  to  constant  fluctuations,  and  the  Constitution  of  the 
United  States,  which  is  necessarily  and  to  a  large  extent  inflexible 
and  exceedingly  difiScult  of  amendment,  should  not  be  so  construed 
as  to  deprive  the  states  of  the  power  to  so  amend  their  laws  as  to 
make  them  conform  to  the  wishes  of  the  citizens  as  they  may 
deem  best  for  the  public  welfare,  without  bringing  them  into 
conflict  with  the  supreme  law  of  the  land." 

In  our  judgment,  the  general  scheme  of  this  Act  is  well  within 
the  police  power  of  the  state.  If  the  people,  represented  by 
their  legislature,  are  of  opdnion  that  the  public  interests  demand 
that  industrial  insurance  ought  to  be  substituted,  in  whole  or 
in  part,  for  actions  for  wrongs,  this  court  certainly  cannot  say 
that  they  are  in  error. 

2.  But  it  is  contended  that  the  Act  is  an  example  of  class  legis- 
lation, and  several  reasons  are  urged  in  support  of  this  contention. 
[3]  The  first  is  that  it  singles  out  one  particularly  hazard- 
ous  employment,  and  subjects  it  to  burdens  not  placed  upon 
other  extrahazardous  employments  within  the  state. 

The  legislature  has  declared,  in  effect,  that  coal  mining  is  a 
dangerous  and  extrahazardous  business,  and  we  think  it  is  gen- 
erally known  to  be  so.    The  court  of  appeals  of  New  Yoi^,  in 
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Ives  Y.  South  Buffalo  By.  Co.,  201  N.  T.  271,  94  N.  E.  431, 
disposed  of  this  question,  correctly  we  think,  as  follows:  ''The 
appellant  contends  that  the  classification  in  this  statute  of  a  lim- 
ited number  of  employments  as  dangerous  is  fanciful  or  arbi- 
trary, and  is  therefore  repugnant  to  that  part  of  the  Fourteenth 
Amendment  to  the  federal  Constitution  which  guarantees  to  all 
our  citizens  the  equal  protection  of  the  laws.  Classification,  for 
purposes  of  taxation,  or  of  regulation  under  the  police  power, 
is  a  legislative  function,  with  which  the  courts  have  no  right  to 
interfere,  unless  it  is  so  clearly  arbitrary  or  unreasonable  as  to 
invade  some  constitutional  right.  A  state  may  classify  persons 
{4]  and  objects  for  the  purpose  of  legislation,  provided  the 
classdfication  is  based  on  proper  and  justifiable  distinctions,  and 
for  a  purpose  within  the  legislative  power.  There  can  be  no 
doubt,  we  think,  that  all  of  the  occupations  enumerated  in  the 
statute  are  more  or  less  inherently  dangerous  to  a  degree  which 
justifies  such  legislative  regulation  as  is  properly  within  the 
scope  of  the  police  power.  •  •  •  The  mandate  of  the  fed- 
eral Constitution  is  complied  with  if  all  who  are  in  a  particular 
dass  are  treated  alike;  and  that,  we  think,  is  the  effect  of  this 
classification."  (See,  also,  Orient  Insurance  Co,  v.  Daggs,  172 
U.  S.  357,  19  Sup.  Ct.  281,  43  L.  Ed.  552 ;  Magoun  v.  Illinois  T. 
4Sf  8.  Bank,  170  U.  S.  283, 18  Sup.  Ct.  594,  42  L.  Ed.  1037.) 

In  the  case  of  Quong  Wing  v.  Eirkendall,  39  Mont.  64,  101 
Pac.  250,  this  court  said:  ''The  legislature  is  presumed  to  have 
exercised  a  reasonable  discretion  in  making  the  classification, 
and  the  courts  ought  not  to  interfere  with  the  action  of  this  co- 
ordinate branch  of  the  government,  until  the  (party)  upon 
whom  rests  the  burden  of  proof  clearly  shows  that  he  is  denied 
the  equal  protection  of  the  laws.  Every  intendment  is  in  favor 
of  the  validity  of  the  legislative  action.  In  other  words,  the 
classification  is  presumed  to  be  reasonable." 

The  fact  that  coal  mining  is  alone  selected  from  numerous 
other  dangerous  employments  is  not  at  all  significant.  Legisla- 
tion of  this  character  is  in  its  infancy,  and  if  it  be  found  ade- 
quate to  correct  the  evils  growing  oi^t  of  the  present  system,  it 
niay  gradually  be  extended  to  apply  to  all  extrahazardous  em- 
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ployments.  So  lon^  as  all  persona  operating  coal  mines  are 
treated  alike,  no  one  of  them  has  cause  of  complaint.  The  same 
may  be  said  of  coal  miners.  (See  Soon  Eing  v.  Crowley,  113 
U.  S.  703,  5  Sup.  Ct.  730,  28  L.  Ed.  1145,  and  Missouri  Pac.  Ry. 
Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct  1161,  32  L.  Ed.  107.) 

3.  Before  proceeding  to  discuss  the  other  questions  involved, 
it  may  be  well  to  fix  the  status  of  the  parties  to  whom  the  Act 
applies,  to-wit,  operators  of  and  employees  in  coal  mines,  as  in- 
dicated by  the  Act  itself.  We  hold  to  the  following  proposi- 
tions : 

(1)  That  the  right  to  exercise  police  authority  as  such'  over 
the  operator  arises,  in  part  at  least,  from  the  fact  that  he  is 
[5]  engaged  in  an  extrahazardous  business,  which  may,  by  rea- 
son of  the  liability  of  his  employees  to  injury  therein,  result- 
ing in  death  or  partial  or  permanent  disability,  cause  them  to 
become  public  charges,  thus  lowering  the  standard  of  citizenship 
and  increasing  the  general  burden  of  taxation;  and  from  the 
further  fact  that  our  present  system  of  common-law  and  stat- 
utory actions  greatly  increases  the  expense  of  maintaining  our 
courts,  causes  a  vast  economic  waste,  and  tends  to  create  breaches 
and  dissensions  between  employer  and  employee  which  would 
otherwise  not  exist.  {8t,  Louis  Con.  Coal  Co.  v.  Illinois,  185 
U.  S.  203,  22  Sup.  Ct.  616,  46  L.  Ed.  872.)  The  latter  consider- 
ation  is  one  pertaining  to  the  peace,  order,  and  morals  of  the 
community,  which  are  universally  recognized  as  subject  to  con- 
trol and  regulation  by  the  state.  {State  v.  Penny,  42  Mont.  118, 
111  Pac.  727.) 

(2)  The  exercise  of  the  police  power  is  properly  and  neces- 
sarily supplemented  by  the  taxing  power  of  the  commonwealth, 
in  order  to  carry  the  general  plan  into  practical  effect.  Or, 
[6]  perhaps,  it  is  more  accurate  to  say  that  the  power  to  tax 
for  the  purposes  of  the  Act  is  necessarily  included  in  the  police 
power.  It  will  readily  be  seen  that,  unless  the  power  to  impose 
taxes  upon  the  extrahazardous  industry  can  be  invoked  to  cre- 
ate an  insurance  fund,  the  Act  is  nugatory. 

Beyond  doubt  there  can  be  no  lawful  tax  which  is  not  laid 
[7]    for  a  public  purpose.    .What  is  a  public  purpose!     Hav- 
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ing  determined  that  the  general  design  of  the  Act  may  be  upheld 
as  a  proper  exercise  of  the  police  power — ^that  is,  as  being  a 
scheme  which  may  result  to  the  public  welfare — ^we  are  justified, 
perhaps,  in  accepting  as  a  corollary  the  conclusion  that  the  tax 
imposed  is  for  a  public  purpose.  Again,  if  the  Act  abolished 
actions  and  causes  of  action  for  personal  injuries  and  death, 
the  tax  might  be  justified  on  the  theory  that  the  state  had  given 
a  quid  pro  quo  to  the  employer.  But  such  is  not  the  situation 
with  which  we  have  to  deal.  As  a  matter  of  fact,  the  tax  is 
imx>osed  for  the  purpose  of  creating  a  fund  to  indemnify  cer- 
tain individuals  and  classes  of  individuals,  and  actions  at  law 
are  not  abolished.  It  is  imposed  on  an  extrahazardous  employ- 
ment for  the  presumed  reason  that  such  employment  is  pregnant 
with  possibility  of  injury  to  the  employee.  The  business  of  coal 
mining  is  not  unlawful  or  immoral ;  on  the  contrary,  it  is  law- 
ful and  necessary.  But  it  is  extremely  dangerous  and  therefore 
subject  to  regulation.  The  tax  cannot  be  likened  to  a  special 
assessment  for  local  improvements,  for  the  reason  that  such  an 
assessment  is  primarily  a  lien  upon  the  property  benefited,  and 
also  because  the  supposed  justification  for  such  assessment  rests 
in  the  idea  that  the  owner  receives  a  direct,  substantial  return 
for  such  tax  in  the  enhanced  value  of  his  property.  In  our 
judgment,  the  better  reasoning  leads  to  the  conclusion  that  this 
impost  is  an  employment  tax  upon  the  occupations  of  operating 
and  working  coal  mines.  It  is  not  at  all  necessary  to  justify 
the  imposition  of  such  a  tax  that  the  business  itself  should  par- 
ticularly require  police  supervision,  although,  as  we  have  seen, 
extrahazardous  enterprises  may  demand  restraint  and  regula- 
tion. Such  a  tax  may  be  imposed,  either  for  regulation  or  reve- 
nue, or  for  both.  Proi)erty  and  occupation  are  alike  legitimate 
objects  of  taxation.  (See  section  1,  Art.  XII,  of  the  state  Con- 
stitution.} 

The  supreme  court  of  Wisconsin,  in  Brodhead  v.  City  of  Mil- 
waukee, 19  Wis.  658,  88  Am.  Dec.  711,  held  that  a  tax  imposed 
for  the  payment  of  bounties  to  volunteers  who  might  enlist  in 
the  service  of  the  United  States  during  the  Civil  War  was  for 
%  public  purpose.    Mr.  Chief  Justice  Dixon  said:  ''The  objects 
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for  which  money  is  raised  hy  taxation  must  be  public,  and  such 
as  conserve  the  common  interest  and  well-being  of  the  com- 
munity required  to  contribute.  To  justify  the  court  in  arrest- 
ing the  proceedings  and  declaring  the  tax  void,  the  absence 
of  all  possible  public  interest  in  the  purposes  for  which  the 
funds  are  raised  must  be  clear  and  palpable — so  clear  and  pal- 
pable as  to  be  perceptible  to  every  mind  at  the  first  blush.  In 
addition  to  these,  I  understand  that  it  is  not  denied  tnat  claims 
founded  in  equity  and  justice  in  the  largest  sense  of  those  terms, 
or  in  gratitude  or  charity,  will  support  a  tax.  Such  is  the  lan- 
guage of  the  authorities.  I  think  the  consideration  of  gratitude 
alone  to  the  soldier  for  his  services  •  •  •  will  sustain  a 
tax  for  bounty  money  to  be  paid  him  or  his  family.  •  •  • 
It  is  a  matter  which  ultimately  concerns  the  public  welfare,  and 
that  nation  will  live  longest  in  fact,  as  well  as  in  history,  and 
be  most  prosperous,  whose  people  are  most  sure  and  prompt  in 
the  reasonable  and  proper  acknowledgment  of  such  obligations.'' 

The  supreme  court  of  Connecticut,  speaking  to  the  same  sub- 
ject, in  Booth  v.  Town  of  Woodbury,  32  Conn.  118,  said:  *'In 
the  first  place,  if  it  be  conceded  that  it  is  not  competent  for  the 
legislative  power  to  make  a  gift  of  the  common  property,  or  of 
a  sum  of  money  to  be  raised  by  taxation,  where  no  possible 
public  benefit,  direct  or  indirect,  can  be  derived  therefrom,  such 
exercise  of  the  legislative  power  must  be  of  an  extraordinary 
character  to  justify  the  interference  of  the  judiciary;  and  this 
is  not  the  case.  Second,  if  there  be  the  least  possibility  that 
making  the  gift  will  be  promotive  in  any  degree  of  the  public  wel- 
fare, it  becomes  a  question  of  policy,  and  not  of  natural  justice, 
and  the  determination  of  the  l^slature  is  conclusive.  Such 
gifts  to  unfortunate  classes  of  society,  as  the  indigent  blind,  the 
deaf  and  dumb,  or  insane,  or  grants  to  particular  colleges  or 
schools,  or  grants  of  pensions,  swords  or  other  mementos  for 
past  services,  involving  the  general  good  indirectly  and  in  slight 
degree,  are  frequently  made  and  never  questioned." 

Judge  Cooley,  in  his  Constitutional  Limitations  (7th  ed.,  p. 
698),  says  this:  "Not  only  are  certain  expenditures  absolutely 
essential  to  the  continued  existence  of  the  government  and  the 
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performance  of  its  ordinary  functions,  but,  as  a  matter  of  pol" 
icy,  it  may  sometimes  be  proper  and  wise  to  assume  other  bur- 
dens which  rest  entirely  on  considerations  of  honor,  latitude, 
or  charity.  There  will  therefore  be  necessary  expenditures,  and 
expenditures  which  rest  upon  considerations  of  policy  only,  and, 
in  regard  to  the  one  as  much  as  to  the  other,  the  decision  of  that 
department  to  which  alone  questions  of  state  policy  are  addressed 
must  be  accepted  tb  conclusive." 

No  one  has  ever  thought  to  question  the  power  of  the  legis- 
lature to  erect  memorials  to  certain  distinguished  citizens  of 
Montana  who  have  passed  away.  The  erection  of  these  memo- 
rials was  actuated  entirely  by  sentiment,  but  who  shall  deny 
that  their  contemplation  has  a  tendency  to  raise,  or  at  least  to 
maintain,  our  general  standard  of  citizenship? 

The  fact  that  the  Act  operates  to  the  direct  benefit  of  the  in- 
jured employee  or  his  dependents  does  not  of  itself  characterize 
the  measure  as  one  for  private  purposes  only.  We  think  the 
considerations  to  which  we  have  heretofore  adverted  demonstrate 
that  the  provisions  of  the  Act  disclose  the  fact  that  its  enact- 
ment may  have  been  so  far  a  matter  of  public  concern,  involving 
the  general  good  and  welfare,  that  the  legislature,  in  carrying 
forward  the  policy  of  the  state,  directed  by  a  clearly  defined, 
dominant  public  opinion,  was  warranted  in  declaring,  by  im- 
plication, that  the  purpose  for  which  the  tax  is  imposed  is  a 
public  one.  This  being  so,  the  courts  have  no  power  to  declare 
otherwise. 

4.  Is  the  right  to  trial  by  jury  denied  t  Article  VII  of  the* 
amendments  to  the  Constitution  of  the  United  States  does  not 
[8]  guarantee  a  trial  by  jury  in  a  civil  action  in  a  state  court. 
{Walker  v.  Sauvinei,  92  U.  S.  90,  23  L.  Ed.  678.)  Section  23 
of  Article  III  of  the  state  Constitution  provides  that  the  right 
of  trial  by  jury  shall  be  secured  to  all,  and  remain  inviolate. 
This  provision  has  been  construed  by  this  court  as  applying  only 
to  those  eases  wherein  a  right  of  trial  by  jury  existed  at  the  date 
of  the  adoption  of  the  Constitution.  (Montana  Ore  Pur.  Co. 
▼.  Boston  &  Mont.  Con.  C.  cfe  8.  Min.  Co.,  27  Mont.  288,  70  Pac 
C9]    1114.)     Section  23  of  Article  III  of  the   Constitution, 
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supra,  refers  in  terms  to  "dvil  cases''  and  ''criminal  cases." 
We  shall  not  concern  ourselves  with  the  ori^  and  growth  of 
actions  for  fault.  Suffice  it  to  say  that  they  were  known  to  the 
common  law,  and  are  popularly  referred  to  as  common-law 
actions.  It  was  a  rule  of  the  common  law,  speaking  generally, 
that  for  the  death  of  one  person  caused  by  the  wrongful  act  of 
another,  there  waa  not  any  remedy  by  civil  action.  Because  of 
the  harshness  of  this  rule,  the  English  Parliament,  in  1846,  en- 
acted a  statute  known  as  ''Lord  Campbell's  Act,"  and  this  Act 
is  the  model  after  which  a  like  statute  has  been  enacted  in  nearly 
every  American  state,  including  Montana.  ( See  Dillon  v.  Great 
Northern  By,  Co.,  38  Mont.  485,  100  Pac.  960.)  The  legislature 
of  1903  passed  an  Act  rendering  railroad  companies  liable  for 
injuries  to  employees  caused  by  the  negligence  of  certain  other 
employees  (see  Laws  of  1903,  p.  156),  and  the  legislature  of 
1905  further  enlarged  the  common-law  liability  of  persons  or 
corporations  operating  railroads  (see  section  5251,  Bev.  C!odes). 
Many  other  instances  might  be  cited  from  our  own  statutes. 
There  can  be  no  doubt  of  the  power  of  the  legislature  to  abolish 
these  provisions  by  repealing  the  statutes.  Indeed,  all  of  our 
actions  for  wrongs  may  be  regarded  as  in  some  degree  statutory. 
The  court  of  appeals  of  New  York,  in  the  Ives  Case,  supra,  held 
that  the  legislature  had  power  to  abolish  the  fellow-servant  rule 
and  the  law  of  contributory  negligence,  as  applied  to  injuries 
to  servants,  and  also  to  .a  limited  extent  to  regulate  the  applica- 
tion of  the  doctrine  of  assumed  risk.  The  legislature  may  alter 
or  repeal  the  common  law.  {Bertholf  v.  O'Reilly,  74  N.  Y. 
509,  30  Am.  Bep.  323.)  Many  rules  of  the  common  law  are 
abolished  by  our  Code;  and  section  8060,  Bevised  Codes,  ex- 
pressly declares  that  in  this  state  there  is  no  common  law  in 
any  case  where  the  law  is  declared  by  the  Code  or  the  statute. 
We  find  nothing  in  the  Constitution  to  indicate  that  it  is  in- 
cumbent upon  the  legislature  to  preserve  the  present  system  of 
actions  for  negligence  so  as  to  cover  future  happenings.  (And 
see  Martin  v.  P.  cfe  L.  E.  R.  Co.,  203  U.  S.  284,  27  Sup.  Ct.  100, 
51  L.  Ed.  184 ;  Atchison  T.  A  S.  F.  Ry.  Co.  v.  Sowers,  213  U.  S. 
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55,  29  Sup.  Ct.  397,  53  L.  Ed.  695 ;  Sawyer  v.  El  Paso  <fe  N.  E. 
By,  Co.,  49  Tex.  Civ.  App.  106, 108  S.  W.  718.) 

The  right  of  trial  by  jury,  which  is  secured  and  protected  by 
the  Constitution,  refers  to  the  trial  of  cases,  actions,  or  suits  at 
[10]  law  (see  Koppikus  v.  State  Capitol  Commissioners,  16  Cal. 
249),  and  has  no  reference  to  claims  against  an  indemnity  fund, 
such  as  are  provided  for  by  this  Act,  or  demands  by  the  state 
auditor  for  occupation  taxes.  There  is  not  anything  in  the  Con- 
stitution gn^aranteeing  a  right  of  trial  by  jury  in  case  of  demand 
for  a  license  or  occupation  tax.  The  adjustment  of  claims  under 
the  Act  is  an  administrative  function  and  not  a  judicial  pro- 
ceeding, and  it  is  only  in  certain  cases  falling  under  the  latter 
designation  that  trial  by  jury  is  guaranteed  by  the  Constitution. 
"Due  process  of  law"  does  not  necessarily  require  a  jury  trial. 
{Montana  Co,  v.  St,  Louis  Min.  Co.,  152  U.  S.  160,  14  Sup.  Ct 
506,  38  L.  Ed.  398.) 

5.  This  brings  us  to  the  question,  Does  the  system  and  ma- 
chinery provided  in  the  Act  constitute  due  process  of  law? 

The  phrase  "due  process  of  law"  does  not  necessarily  mean  by 
[11]  a  judicial  proceeding.  In  the  case  of  Den  v.  Hoboken  Land 
&  Improvement  Co.,  18  How.  272,  15  L.  Ed.  372,  the  supreme 
court  of  the  United  States  decided  that  a  sale  of  land  by  a  mar- 
shal of  the  United  States  on  a  distress  warrant  was  due  process 
of  law.  That  case  contains  a  very  interesting  and  instructive 
discussion  of  the  subject.  But  we  need  go  no  further  than  to 
inquire  whether  the  collection  of  an  occupation  tax  in  the  sum- 
mary manner  provided  by  the  Act  affords  due  process  of  law 
[12]  This  question  is  set  at  rest,  as  to  taxes  generally,  by  the 
case  of  Kelly  v.  City  of  Pittsburgh,  104  U.  S.  78,  26  L.  Ed.  658, 
wherein  the  court  said:  ''Taxes  have  not,  as  a  general  rule,  in 
this  country  since  its  independence,  nor  in  England  before  that 
time,  been  collected  by  regular  judicial  proceedings.  The  neces- 
fldties  of  government,  the  nature  of  the  duty  to  be  performed, 
and  the  customary  usages  of  the  people  have  established  a 
different  procedure,  which,  in  regard  to  that  matter,  is,  and 
always  has  been,  due  process  of  law.*'  (See,  also.  Palmer  v. 
McMahan,  133  U.  S.  660, 10  Sup.  Ct.  324,  33  L.  Ed.  772.) 
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The  case  of  McMillan  v.  Anderson,  96  U.  S.  37,  24  L.  Ed.  335, 
was  an  action  to  enjoin  the  collection  of  a  license  tax.  The 
court,  in  affirming  a  judgment  of  the  supreme  court  of  Louisiana, 
dissolving  a  preliminary  injunction,  said :  "The  mode  of  assess- 
ing taxes  in  the  states  by  the  federal  government,  and  by  all 
governments,  is  necessarily  summary,  that  it  may  be  speedy  and 
effectual.  By  summary  is  not  meant  arbitrary,  or  unequal,  or 
illegal.  It  must,  under  our  Constitution,  be  lawfully  done. 
*  *  *  It  seems  to  be  supposed  that  it  is  essential  to  the 
validity  of  this  tax  that  the  party  charged  should  have  been 
present,  or  had  an  opportunity  to  be  present,  in  some  tribunal 
when  he  was  assessed.  But  this  is  not,  and  never  has  been, 
considered  necessary  to  the  validity  of  a  tax."  The  opinion 
then  proceeds  to  show  that  under  the  laws  of  the  state  of  Louis- 
iana the  person  assessed  has  a  remedy  by  application  to  the 
courts,  if  he  be  wrongfully  taxed.  Our  statute  (section  2741, 
Revised  Codes),  by  necessary  implication,  provides  a  remedy 
by  injunction  in  cases  where  the  tax  demanded  is  illegal  or  not 
authorized  by  law;  and  section  2742,  Revised  Codes,  providing 
for  payment  of  '^  taxes,  licenses  and  other  demands  for  public 
revenue"  under  protest,  the  amount  to  be  later  recovered  in  an' 
action  at  law,  is,  we  think,  applicable  to  unauthorized  demands 
by  the  state  auditor.  In  the  case  of  Chauvin  v.  Valiton,  8 
Mont  451,  20  Pac.  658,  3  L.  R.  A.  194,  this  court,  speaking 
through  Chief  Justice  McConnell,  delivered  a  very  exhaustive 
opinion  concerning  *'due  process  of  law."  The  views  therein 
expressed  accord  with  those  of  other  courts  on  the  subject,  and 
seem  determinative  of  the  question  we  are  considering.  (See, 
also,  McMiUany,  City  of  Butte,  30  Mont.  220,  76  Pac.  203.) 

6.  The  contention  that  the  provision  for  payment  to  an  injured 
employee  of  his  compensation  in  a  lump  sum  defeats  the  purpose 
[IS]  of, the  Act,  viewed  as  a  police  regulation,  is  untenable. 
It  may  be  that  in  some  instances  the  employee  will  dissipate 
and  waste  the  money  so  paid,  and  will  thereby  render  himself 
indigent;  but  there  is  not  any  presumption  that  he  will  do  so, 
and  in  many  instances,  we  think,  such  will  not  be  the  case. 
Many  employees  will  undoubtedly  conserve  the  amount  received, 
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and  nse  the  same  for  future  maintenance  and  support.  We  are 
aware  that  there  is  considerable  criticism  of  proposed  legisla- 
tion containing  provisions  similar  to  the  one  we  have  in  mind, 
bat  the  matter  is  not  for  judicial  decision.  The  expediency  of 
the  measure  in  this  regard  was  for  legislative  determination 
exclusively. 

7.  Again,  it  is  argued  the  Act  does  not  differentiate  between  a 
careful  and  a  careless  employer.  We  think  this  argument  is 
f  14]  fully  answered  by  the  decision  of  the  supreme  court  of 
the  United  States,  in  Noble  State  Bank  v.  Haskell,  supra.  More- 
over, that  case  is  authority  for  several  of  the  conclusions  reached 
in  this  case. 

8.  But,  it  is  said,  the  Act  lodges  judicial  power  in  the  state 
auditor.  What  has  heretofore  been  said  applies  in  large  measure 
[15]  to  this  contention.  Indeed,  many  of  the  questions  involved 
in  the  case  are  so  interwoven  that  it  is  difiScult  to  determine 
where  one  ends  and  another  begins.  Let  it  be  noted,  however, 
that  the  Act  is  almost,  if  not  completely,  automatic  in  practical 
workini^.  The  amounts  to  be  paid  by  the  operator,  based  as 
they  are  upon  the  tonnage  of  coal  mined  and  shipped,  or  sold 
locally,  or  mined  and  ready  for  shipment  or  sale,  are  easy  of 
computation,  as  is  aliX)  the  amount  to  be  deducted  from  the 
wages  of  the  workmen,  to-wit,  one  i>er  cent  thereof.  The  sum  to 
be  paid  in  case  of  death  is  fixed  and  certain,  as  are  also  the 
person  or  persons  to  whom  it  shall  be  paid.  In  case  of  injury, 
the  amount  of  compensation  is  also  fixed,  dependent  upon  the 
character  and  extent  of  the  injury.  The  auditor  has  power  to 
formulate  rules  and  regulations,  not  inconsistent  with  the  pro- 
visions of  the  Act.  In  case  of  death  of  a  workman,  he  may 
require  satisfactory  evidence  of  such  death,  and  all  applications 
for  monthly  payments  under  the  Act  must  be  accompanied  by 
a  certificate  from  the  county  physician,  and  be  attested  before 
a  notary  public.  We  think  these  provisions  insure,  prima  facie, 
protection  to  the  fund  in  the  hands  of  the  auditor.  It  is  also 
provided  that  if  any  person,  company,  or  corporation  who  is  a 
contributor  to  the  fund  shall  believe  that  an  improper  or  fraudu- 
lent claim  has  been  made  thereon,  the  secretary  of  the  state 
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board  of  health  rnvst  investigate  the  matter,  and  his  determina- 
tion shall  be  conclusive. 

It  may  be,  considering  the  novel  character  of  this  legislation, 
that  the  auditor  will  encounter  some  slight  obstacles  in  perform- 
ing his  duties.  The  difficulties  whioh  he  may  thus  meet,  how- 
ever, will  relate  more  to  the  details  of  administration  than  to 
any  fundamental  defect  in  the  Act  itself,  and,  we  have  no  doubt, 
may  be  to  a  great  extent  minimized  by  the  promulgation  of 
reasonable  rules  and  regulations  for  the  conduct  of  his  office, 
as  well  as  for  the  guidance  of  contributors  to  and  claimants 
against  the  fund.  After  all,  such  considerations  are  pre-emi- 
nently for  the  legislative  branch  of  the  government  to  deal  with. 
Possibly  time  and  experience  will  demonstrate  that  amendments 
to  or  changes  in  the  Act  will  be  advisable ;  but,  as  was  well  said 
by  the  supreme  court  of  Washington,  in  the  Clausen  Case,  supra: 
''The  courts  cannot  do  otherwise  than  put  it  to  the  test  of  pra<^ 
tice."  If  we  are  correct  in  our  former  conclusions  that  the  Act 
affords  due  process  of  law,  and  the  right  of  trial  by  jury  has 
not  been  violated,  then  it  seems  clear  that  any  controversy  which 
may  arise  concerning  the  mere  administrative  duty  of  collecting 
and  distributing  the  fund  may  be  decided  in  such  sununary 
manner  as  the  state  shall  prescribe.  To  again  quote  from  Mr. 
Gary's  able  brief  (page  134) :  **The  government  may  prescribe 
summary  methods  of  adjudication  through  its  administrative 
officers  whose  decisions  shall  be  conclusive;  or  it  may  provide, 
as  was  suggested  in  Den  v.  Hoboken  Land  dk  Improvement  Co,, 
that  the  controversy  shall  take  a  judicial  form,  and  be  deter- 
mined by  such  remedial  procedure  as  the  government  shall  create 
for  this  purpose."  Regarded  as  an  Act  to  provide  a  fund  for 
the  benefit  of  certain  employees  and  their  dependents,  who  would 
otherwise  be  remediless,  we  have  no  doubt  that  it  is  within  the 
power  of  the  legislative  assembly  to  intrust  the  administration 
of  the  fund  to  such  official  as  it  may  see  fit. 

The  fact  that  one  who  has  a  cause  of  action  at  conmton  law 
may  elect  to  take  under  the  Act,  and  the  suggestion  that  as  to 
him  the  auditor  may  be  called  upon  to  exercise  judicial  x>ower, 
has  no  persuasive  force  when  we  consider  that  such  election  is 
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Idtogether  voluntary,  and  he  may  resort  to  the  courts  if  he  so 
desires.  If  the  tax  provided  for  in  the  Act  can  legally  be  ex- 
acted from  the  employer,  and,  as  is  the  case,  the  acceptance  of 
its  benefits  by  the  claimant  ipso  facto  operates  to  release  the 
employer  from  liability,  it  is  difScult  to  see  how  the  latter  has 
any  further  concern  in  the  matter  of  distribution  of  the  fund 
than  to  be  assured,  as  the  Act  provides  he  may  be,  that  it  is  not 
paid  out  on  improper  or  fraudulent  claims.  If  the  summary 
method  of  administration  provided  may  not  be  resorted  to,  then 
one  of  the  paramount  reasons  for  this  class  of  legislation  must 
be  entirely  eliminated  from  consideration.  It  seems  to  us  that 
the  opinion  of  the  supreme  court  of  the  United  States,  in  Den 
V.  Hoboken  Land  i&  Improvement  Co.,  supra,  effectually  disposes 
of  this  question,  as  well  as  of  some  others  which  we  have  con- 
sidered. As  this  opinion  is  already  too  long,  however,  we  shall 
content  ourselves  with  a  single  quotation  therefrom:  "Though, 
generally,  both  public  and  private  wrongs  are  redressed  through 
judicial  action,  there  are  more  summary  extrajudicial  remedies 
for  both." 

9.  Contention  No.  5,  supra,  has  been  reserved  for  final  con- 
sideration, for  the  reason  that,  while  the  question  raised  thereby 
[16]  is  by  no  means  so  fundamental  in  character  as  many  of 
those  already  disposed  of,  it  is  nevertheless  decisive  of  the  case. 
It  is  therein  contended  that  in  reserving  to  the  employee  his 
right  to  an  action  at  law  the  Act  denies  to  the  mine  operator 
the  equal  protection  of  the  laws.  We  have  decided  that  the 
fact  that  actions  at  law  are  not  abolished  by  the  Act  is  not,  of 
itself,  a  sufficient  reason  for  declaring  the  statute  unconstitu- 
tional. We  do  not  believe  '*that  for  the  purpose  of  determining 
the  validity  of  the  tax  it  is  necessary  to  find  an  immediate 
specific  benefit  to  the  individual  taxed,"  as  is  maintained  by 
some  writers  on  the  subject.  We  think  we  have  already  shown 
that  if  tiie  Act  can  be  justified  at  all  it  must  be  upon  a  much 
broader  principle  than  that  above  indicated.  The  duty  to  make 
payments  as  provided  in  section  2  is  absolute  and  unconditionaL 
It  can  be  enforced  by  appropriate  action.    But,  after  full  com* 


222       Cunningham  v.  Nobthwestern  Impb.  Co.     [Oct.  T.  '11 

• 

pliance  with  the  terms  of  the  Act,  the  employer  is  not  exonerated 
from  liability.  He  may  still  be  sued  and  compelled  to  pay 
damages  in  a  proper  case.  No  provision  is  made  for  reim- 
bursement in  whole  or  in  part.  The  injuced  employees  of  one 
operator  may  all  resort  to  the  indemnity  fund,  while  those  of 
another  may  elect  to  appeal  to  the  courts.  The  result  is  that 
the  employer  against  whom  an  action  is  successfully  prosecuted 
is  compelled  to  pay  twice.  He  has  fully  paid  his  assessments 
under  the  Act,  and  is  also  obliged  to  pay  damages.  This  fact 
is  so  palpable  as  to  be  needless  of  discussion.  The  Act  in  this 
regard  is  not  only  inequitable  and  unjust,  but  clearly  illegal 
and  void,  as  not  affording  to  such  employer  the  equal  protection 
of  the  laws.  The  legislature  of  the  state  of  Washington  guarded 
aigainst  this  contingen<^  by  abolishing  all  actions  for  negligence. 
(Chapter  74,  Sessions  Laws,  Washington,  1911.)  The  general 
assembly  by  Maryland,  in  an  Act  somewhat  similar  to  ours  (see 
Pub.  Loc.  Laws  of  Maryland  1910,  Chap.  153,  sec.  10),  provided: 
''If  any  suit  or  action  be  brought  against  any  operator  for  or  in 
respect  of  any  injury  or  disability  received  by  an  employee 
while  in  the  discharge  of  his  duty  or  for  death  resulting  there- 
from *  *  *  and  said  operator  shall  appear  and  defend  suck 
suit  or  action  and  a  judgment  shall  be  rendered  against  him,  he 
shall,  after  satisfying  said  judgment  *  *  *  be  entitled 
thereafter  to  deduct  from  the  payments  required  to  be  made  by 
him  *  *  *  a  sum  equal  to  the  amount  of  said  judgment  and 
costs.'* 

The  manner  in  which  the  equal  protection  of  the  laws  shall 
be  afforded  to  the  operator  is,  of  course,  for  the  legislative  body 
to  determine;  but  some  method  must  assuredly  be  provided  to 
protect  him  from  double  payments.  The  Act  in  its  present  form 
is,  in  this  regard,  so  repugnant  to  all  ideas  of  equity  and  equality 
that  it  must,  we  think,  appeal  to  every  right-thinking  person^ 
on  the  most  cursory  examination,  as  unjust.  It  was  to  guard 
against  such  legislation  as  this,  as  we  apprehend,  that  the  fra* 
mers  of  all  American  constitutions  guaranteed  to  the  citizen  the 
equal  protection  of  tiie  laws* 
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The  judgrment  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  a  judgment  for  the  defendant. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  concurs. 

Mr.  Justice  Holloway  :  I  concur  in  the  result  but  prefer  not 
to  express  an  opinion  at  this  time  upon  some  of  the  questions 
discussed,  as  I  do  not  deem  a  determination  of  them  necessary  to 
a  decision  of  the  case  presented. 
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[119  Pac.  673.] 

Personal  Injuries  —  Master  and  Servant  —  Vice-principal  — 
Negligent  System  of  Work — Insufficient  Assistance — FeUoW'^ 
servants — Concurring  Negligence — Joinder  of  Defendants — 
Verdict  Against  One — Effect — Instnictions — Ignoring  Issues. 


Personal  InjurieB — ^Master  and  Servant — Xnatmctions — ^Ignoring  Issues. 

1.  An  instniction,  requested  bj  the  defendants  in  a  personal  injury 
aetion  charging  negligence  in  a  number  of  particulars,  in  which  lia- 
bility was  made  to  turn  solely  upon  the  question  whether  there  had 
been  negligence  in  one  particular,  thus  ignoring  the  others  alleged,  was 
properly  refused. 

&me — ^Vice-principal. 

2.  Defendant  company's  superintendent,  its  codefendant  to  whom  it 
had  intrusted  the  direction  of  work  connected  with  the  construction 
of  a  power  dam,  and  who  had  control  of  the  men,  with  power  to  hire 
and  discharge  them,  was  a  vice-principal. 

Same— Liability  of  Master — Negligent  System  of  Work. 

3.  Liability  of  a  defendant  employer  for  injuries  to  an  employee  may 
be  predicated  upon  a  negligent  system  or  mode  of  work  pursued,  or 
upon  a  negligent  method  of  using  machinery  or  appliances  which  are 
entirely  free  from  defects. 

&me — ^Negligence — InsuiBcient  Assistance. 

4.  i^ilure  of  the  master  to  provide  a  sufficient  number  of  servants 
to  assist  in  performing;  work  of  a  hasardoui  nature  with  reasonable 
nf ety  eonstitatii  neghgeqee. 
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Same — Concurring  Negligent  of  Fellow-aervant — ^Defenses. 

5.  The  master  is  not  relieved  from  liability  for  an  injury  to  hii 
serrant  because  thi^  negligence  of  a  fellow-servant  concurred  with  hii 
own  in  bringing  about  the  injury. 

Same — Several  Acts  of  Negligence— Proof  of  One  Sufficient. 

6.  To  entitle  plaintiff  to  recover,  he  was  not  under  any  obligation  of 
proving  all  the  acts  of  negligence  alleged  by  him;  proof  of  any  one 
or  more  of  them  which  approximately  caused  the  injury  was  sufficienl 

Same — Joint  Tort-feasors — Verdict  as  to  One — Effect. 

7.  Where  in  an  action  brought  jointly  against  defendant  company 
and  its  vice-principal  to  recover  damages  for  personal  injuries,  the  jury 
found  against  the  former  but  did  not  make  any  finding  whatever  with 
reference  to  the  latter,  a  motion  for  judgment  in  favor  of  the  com- 
pany (asked  for  on  the  ground  that  its  codefendant — ^through  whom 
alone  it  could  act — ^having  thus  impliedly  been  found  faultless^  the  jury 
of  necessity  found  it  likewise  without  fault),  was  properly  denied;  since 
the  legal  effect  of  the  omission  of  the  jury  may  not  be  held  an  implied 
finding  in  favor  of  the  vice-principal,  but  should  be  regarded  as  no 
finding  upon  the  issues  of  negligence  as  to  him. 

Same — Joinder  of  Defendants — Bespondeat  Superior — Personal  Liability. 

8.  Plaintiff  in  a  personal  injury  action  may  proceed  against  any  one 
or  all  of  defendants  by  whose  concurrent  negligence  he  suffered  injury. 
A  joinder  of  them  all  in  the  same  action  is  not  objectionable  because 
of  the  fact  that  one  is  liable  upon  the  principle  of  respondeat  superior, 
and  the  others  are  chargeable  personally;  nor  may  plaintiff  be  non- 
suited because  he  has  brought  too  many  defendants  into  court. 

Same — Joinder  of  Defendants — ^Verdict  Against  One— Effect. 

9.  Where  plaintiff  in  a  personal  injury  action  against  his  employer 
and  the  latter's  superintendent  elects  to  take  judgment  against  the 
former  alone,  his  course  amounts  to  a  dismissal  of  the  action  as  to  tha 
latter. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  Victor  Verlinda  against  the  Stone  &  Webster 
Engineering  Corporation  and  others.  From  a  judgment  for 
plaintiff  against  defendant  corporation,  and  from  an  order  deny- 
ing a  new  trial,  it  appeals.    Afi&rmed. 

Mr.  E.  C.  Day  submitted  a  brief  in  behalf  of  Appellant,  and 
argued  the  cause  orally. 

The  jury  found  by  its  verdict  that  the  defendant  Wallace 
was  not  guilty  of  negligence.  Having  so  found,  since  the  com- 
pany had  acted  through  him,  if  it  acted  at  all,  a  verdict  for 
Wallace  required  also  a  verdict  for  the  company,  and  hence  the 
court  erred  in  refusing  to  enter  up  judgment  in  its  favor.  The 
verdict  for  the  plaintiff  and  against  the  defendant  Stone  & 
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Webster  Exi:g^neermg  Corporation  being  silent  as  to  the  defend- 
ant William  Wallace,  it  was  a  verdict  in  his  favor  upon  all 
issues  in  the  case  upon  which  he  was  entitled  to  have  judgment 
entered  dismissing  the  action  as  to  him,  and  judgment  was  so 
entered.  (Doremus  v.  Boot,  23  Wash.  710,  54  L.  R.  A.  649,  63 
Pac,  572 ;  Howard  v.  Johnson,  91  Ga.  319,  18  S.  E.  132 ;  Kinkier 
v.  Junica,  84  Tex.  120,  19  S.  W.  359 ;  Railway  Co,  v.  James,  73 
Tex.  12, 15  Am.  St.  Rep.  743, 10  S.  W.  744;  Milling  Co.  v.  Aber- 
nathey,  8  Ind.  App.  73,  35  N.  E.  399.)  The  action  against  the 
Stone  &  Webster  Engineering  Corporation  and  William  Wal- 
lace was  a  joint  action  based  upon  the  acts  of  the  defendant 
William  Wallace.  The  jury  having  found  for  him,  a  verdict 
against  the  Stone  &  Webster  Engineering  Corporation  is  self- 
contradictory  and  will  not  support  a  judgment  for  the  plaintiff. 
{Doremus  v.  Boot,  supra;  Stevic  v.  Northern  Pac,  By,  Co,,  39 
Wash.  501,  81  Pac.  999 ;  Morris  v.  Northern  Imp,  Co,,  53  Wash. 
451,  102  Pac.  402 ;  McOinnis  v.  Chicago  B.  I.  &  Pac.,  200  Mo. 
347,  118  Am.  St.  Rep.  661,  98  S.  W.  590,  9  L.  R.  A.,  n.  s.,  880, 
9  Ann.  Cas.  656 ;  Hayes  v.  Chicago  Tel,  Co,,  218  111.  414,  75  N. 
E.  1003,  2  L.  R.  A.,  n.  s.,  764.)  That  the  action  against  the 
master  and  servant  is  a  joint  action,  and,  unless  parties  are  liable 
as  joint  tort-feasors,  they  cannot  be  sued  in  the  same  action,  is 
well  settled  by  the  decisions  of  this  court.  {Cummings  v.  Beins 
Copper  Co.,  40  Mont.  599,  107  Pac.  904;  Oolden  v.  Northern 
Pac,  By.  Co,,  39  Mont.  435,  104  Pac.  549;  Knuckey  v.  Butte 
Electric  By.  Co.,  41  Mont.  314,  109  Pac.  979.)  In  the  case  of 
ForseU  v.  Pittsburg  &  Mont.  Copper  Co.,  38  Mont.  403,  100  Pac. 
218,  which  was  an  action  based  on  the  concurrent  negligence  of 
the  master  and  a  fellow-servant  and  in  which  a  motion  for  non- 
suit had  been  granted,  as  to  the  fellow-servant,  the  court,  in  re- 
versing a  judgment  for  the  plaintiff  against  the  master,  says: 
**The  court  having  found  that  Medlin  [the  servant]  was  not 
negligent,  then,  no  matter  what  negligence  is  shown  on  the  part  of 
the  company,  the  plaintiff  could  not  recover  against  the  company 
under  the  allegations  of  the  complainf 

44  Mont.— 15 
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Messrs.  Purcell  dt  Horsky,  and  H.  O.  cfe  8.  H.  Mclntire,  for 
Respondent,  submitted  a  brief;  Mr.  H.  0.  Mclntire  argued  the 
cause  orally. 

We  contend  that  the  verdict  is  good  and  sufficient  as  to  the 
defendant  corporation,  but  is  no  verdict  as  to  the  defendant 
William  Wallace,  and  as  defendant  Samuel  Turchin  had  filed 
no  answer,  was  in  default,  and  consequently  had  confessed  the 
allegations  of  the  complaint  as  to  himself,  he  is  not  in  an3rwise  a 
party  to  said  verdict  or  to  the  further  proceedings  in  the  case. 
All  the  authorities  hold  that  the  verdict  in  this  case  is  a  good 
and  sufficient  verdict  against  the  defendant  corporation,  upon 
which  judgment  must  be  rendered;  they  differ  somewhat,  how- 
ever, as  to  whether  the  failure  to  name  or  refer  to  the  other 
defendant  is  no  verdict  or  one  in  his  favor.  Both  on  reason  and 
authority  we  submit  it  is  no  verdict  for  or  against  Wallace. 
(See  Rankin  v.  C.  P.  B.  Co.,  73  Cal.  93,  15  Pac.  57;  Fowden  v. 
Pacific  C.  8.  8.  Co.,  149  Cal.  157,  86  Pac.  178 ;  French  v.  Cress- 
weU,  13  Or.  418,  11  Pac.  63 ;  People  v.  8epulveda,  59  OaL  342 ; 
Alexandria  M.  db  E.  Co.  v.  Painter,  1  Ind.  App.  587,  28  N.  E. 
113.)  As,  under  these  authorities,  there  was  what  amounts  to 
a  mistrial  as  to  the  defendant  Wallace,  we  had  the  right  to  dis- 
miss the  action  as  to  him  and  the  entry  of  the  judgment  herein 
is  such  a  dismissal.  This  was  directly  decided  in  Bankin  v.  C» 
P.  S.  Co.,  supra.  See,  also,  Postal  Tel  Co.  v.  Likes,  225  111.  249, 
80  N.  E.  136.)  An  action  may  be  dismissed  by  the  plaintiff  at 
any  time  before  trial.  (Revised  Codes,  sec.  6714;  8tate  v^ 
Court,  32  Mont.  37,  79  Pac.  546 ;  Ca^ey  v.  Jordan,  68  Cal.  246, 
9  Pac.  92,  305;  Goldtree  v.  8preckels,  135  Oal.  666,  67  Pac 
1091;  Duffy  Y.  Bef.  Co.,  141  Fed.  206.)  The  plaintiff  in  ait 
action  of  tort  may  enter  a  discontinuance,  after  verdict,  as  to 
a  part  of  the  defendants,  without  discharging  the  rest.  {Thomas- 
V.  Hoffman,  22  Mich.  45;  AUen  v.  Craig,  13  N.  J.  L.  294  j 
Dyett  V.  Eyman,  129  N.  T.  351,  26  Am.  St.  Rep.  533,  29  N.  E. 
261;  Arundel  v.  8pringer,  71  Pa.  398.)  The  court,  in  an  action 
aigainst  joint  tort-feasors  may,  with  the  consent  of  the  plaintiff,. 
Hiipmifii^  the  action  as  to  one  defendant,  and  the  codefendant. 
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cannot  complain.  {Oroii  v.  Railway  Co.,  34  Utah,  152,  96  Pac, 
1019;  Rowe  V.  Simmons,  113  Cal.  688,  45  Pac.  983.) 

Dismissal  is  not  too  late  after  verdict  and  judgment.  {Rail- 
way Co.  V.  SheftaU,  133  Fed.  722,  66  C.  C.  A.  552 ;  NashvUle 
Ry.  dk  L.  Co.  V.  Trawick,  118  Tenn.  273,  121  Am.  St.  Rep.  996, 
99  S.  W.  695,  10  L.  B.  A,  n.  s.,  191,  12  Ann.  Gas.  532.)  The 
plaintiff  may  dismiss  as  to  some  joint  tort-feasors  at  any  stage 
of  the  proceedings  without  affecting  the  merits  as  to  the  others. 
{Berkson  v.  Kansas  City  etc.  Co.,  144  Mo.  211,  45  S.  W.  1119 ; 
Melson  v.  Thornton,  113  Ga.  99,  38  S.  B.  342.) 

But  even  if  the  verdict  in  question  were  one  in  favor  of  de- 
fendant Wallace,  this  does  not  affect  the  plaintiff's  right  to  a 
judgment  on  the  verdict  against  the  defendant  corporation.  The 
case  of  Illinois  C.  R.  Co.  v.  Murphy,  123  Ky.  787,  97  S.  W.  729, 
11  L.  B.  A.,  n.  s.,  352,  is  directly  in  point  although  not  so  strong 
in  its  facts  as  the  present  case,  in  which  are  alleged  not  only 
acts  of  negligence  on  the  part  of  the  servant,  but  also  positive 
negligent  acts  of  the  defendant  corporation.  {Texas  &  P.  R. 
Co.  ▼.  Euher  (Tex.  Giv.  App.),  95  S.  W.  568;  Fowden  v.  Pacific 
C  8.  8.  Co.,  supra.)  In  all  the  following  cases,  judgment  was 
held  proper  against  the  one  defendant  even  though  the  other 
defendant  was  exonerated  by  the  jury :  Lawson  v.  Rohinson,  68 
Kan.  737,  75  Pac  1012;  Taylor  v.  Houston  etc.  R.  Co.  (Tex. 
Civ.  App.),  80  S.  W.  260;  4  Current  Law,  1808;  James  v. 
Evans,  149  Fed.  136,  80  G.  G.  A.  240;  Hewett  v.  Woman's 
Hospital  Aid  Assn.,  73  N.  H.  556,  64  Atl.  190,  7  L.  B.  A.,  n.  s., 
496.  Judigment  against  tiyo  defendants  in  an  action  for  per- 
sonal injuries,  affirmed  as  to  one,  reversed  and  new  trial  granted 
as  to  other  defendant.  {Anderson  v.  N.  P.  R.  Co.,  34  Mont.  181, 
204,  85  Pac.  884 ;  see,  also,  Ram^dell  v.  Clark,  20  Mont.  103,  49 
Pac.  591.)  Jury  may  find  for  one  and  against  the  other,  or  may 
assess  punitive  damages  against  one  and  not  the  other.  {Louis- 
viUe  &  N.  R.  Co.  v.  Roth,  130  Ky.  759,  114  S.  W.  264 ;  Schmidt 
V.  Chicago  dk  R.  Co.,  239  111.  494,  88  N.  E.  277 ;  Buffalo  Orain 
Co.  V.  Sowerby,  195  N.  Y.  355,  88  N.  E.  569;  Pittsburg  &  R. 
Co  V.  Darlington,  129  Ky.  266,  111  S.  W.  360.) 


L 


228       Vbelinda  v.  Stone  &  Webster  Bno.  Cobp.     [Oct.  T.  11 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  by  plaintiff  to  recover  damages  for  injuries  sustained 
by  him  through  the  negligence  of  the  defendant  Stone  &  Web- 
ster Engineering  Corporation  (hereinafter  referred  to  as  the 
company)  and  defendants  William  Wallace  and  Samuel  Turchin, 
two  of  its  employees,  during  the  course  of  his  employment  by  the 
company  as  a  common  laborer. 

As  is  usual  in  such  cases,  the  evidence  is  in  conflict  as  to  the 
cause  and  particulars  of  the  accident.    From  the  testimony 
of  the  witnesses  and  the  exhibits  introduced  at  the  trial,  we 
gather  the  following  facts:  On  April  18,  1910,  the  company 
was  engaged  in  the  construction  of  a  dam  in  the  Missouri  river 
at  Hauser  Lake,  in  Lewis  and  Clark  county.     The  material  used 
for  the  construction  was  concrete.    It  was  put  in  in  sections, 
being  dumped  into  molds  or  forms  built  of  heavy  lumber  by 
means  of  a  skip  operated  by  a  derrick  or  from  cars.     When 
the  concrete  had  hardened,  the  lumber  forms  were  torn  away 
and  the  material  used  for  the  construction  of  other  forms  as  the 
work  of   construction  progressed.     These   forms  consisted   of 
12x12  upright  timbers,  lined  on  the  inside  with  heavy  planks. 
At  the  time  of  the  accident  a  crew  of  carpenters  and  helpers, 
under  the  direction  of  Wallace,  who  had  exclusive  charge  of 
this  part  of  the  work  with  power  to  hire  and  discharge  men, 
were  engaged  in  tearing  away  a  form  and  setting  the  timbers 
in  place  for  another.    The  timbers  were  lifted  and  moved  by  a 
derrick,  the  jib  or  mast  of  which  was  placed  about  eighty-five 
feet  from  the  face  of  the  completed  section.     The  boom  v^as 
seventy  feet  in  length.    Attached  to  the  end  of  the  boom  was 
an  iron  chain  twenty  feet  in  length,  the  weight  of  which   is 
estimated  by  the  witnesses  at  from  170  to  300  pounds.    It  was 
connected  with  the  boom  by  an  oval  link  or  ring  at  the  end, 
slipped  over  the  hook  in  the  fall  tackle  attached  to  the  boom. 
The  hook  was  not  moused  or  fitted  with  any  device  to  prevent 
the  chain  from  being  accidentally  unhooked.     The  section  which 
had  been  completed,  and  from  which  the  timbers  were  being 
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removed,  extended  along  the  course  of  the  river  and  ended  at 
or  near  the  lower  side  of  the  dam.     The  form  in  course  of  con- 
struction extended  across  the  course  of  the  river.    At  this  point 
the  main  body  of  the  work  had  been  completed  to  the  height  of 
about  seventy-five  feet  from  the  river  bed.    The  newly  completed 
section  was  thirty  feet  in  height  and  formed  a  ledge  along  the 
transverse  face  of  the  higher  structure.     On  this  ledge  were 
stationed  several  men  whose  business  it  was  to  assist  in  remov- 
ing the  timbers  by  means  of  the  derrick.    Among  these  was 
defendant  Turchin.    The  derrick  was  operated  by  an  engine 
placed  beyond  the  mast  or  jib  from  the  point  of  operation.    Its 
movements  were  controlled  by  the  engineer  in  obedience  to  sig- 
nals given  by  Wallace.    Wallace's  position  was  upon  a  scow 
resting  in  the  bed  of  the  river  immediately  below  the  dam,  and 
about  five  feet  outside  of  the  line  of  the  new  form.     The  form 
was  some  thirty  feet  in  height.    It  rested  upon  a  base  of  concrete 
near  the  level  of  the  river  bed,  which  had  previously  been  put 
in.    Several  other  men— carpenters  and  laborers,  the  plaintiff 
bmg  among  the  latter — ^were  below  on  the  concrete  base.    Their 
business  was  to  put  in  place  the  upright  timbers  and  brace  them 
so  that  they  would  be  ready  for  the  lining.    Wallace's  position 
on  the  scow  was  twelve  or  fifteen  feet  above  them.    When  it 
became  necessary  to  lift  out  one  of  the  timbers,  the  chain  was 
wrapped  around  it  at  the  top  and  fastened  by  inserting  a  hook 
at  the  end  of  the  chain  in  one  of  the  links.     Since  the  boom  was 
not  long  enough  to  drop  the  chain  at  the  place  where  it  was 
desired  to  use  it,  it  was  hauled  up  by  a  rope  by  the  men  who 
were  standing  on  the  ledge,  and  was  secured  to  a  timber  in  the 
manner  heretofore  indicated.    When  in  this  position  the  line 
of  its  direction  was  at  quite  a  wide  angle  from  the  perpendicular, 
so  that  if  the  end  was  released  it  would  drop  and  swing  as  a 
pendulum.    It  had  been  secured  to  a  timber,  and  the  signal  was 
about  to  be  given  to  start  the  engine,  when  Wallace  noticed  a 
joint  of  heavy  iron  pipe  lying  on  the  concrete  base  below,  which 
lie  thought  might  be  broken  during  the  handling  of  the  timbers. 
He  stopped  the  work  in  order  that  it  might  be  removed,  and 
directed  the  plaintiff  to  fit  a  chain  around  it  so  that  it  could 
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be  lifted  out  of  the  way  with  the  derrick.  The  plaintiff  was  in 
a  stooping  position  engaged  in  adjusting  the  chain.  Wallace 
ordered  the  men  on  the  ledge  to  throw  off  or  let  down  the 
chain.  Turchin,  who  was  standing  near  by,  without  waiting  for 
help  by  the  men  standing  near  and  without  using  a  rope  to  ease 
it  down,  loosed  it,  and,  being  unable  to  hold  it  because  of  its 
weight,  let  it  swing.  It  first  swung  away  and  then  back.  As 
it  came  back  the  lower  end  of  it  struck  a  brace  timber,  with  the 
result  that  the  chain  was  jarred  off  the  hook  in  the  fall  tackle, 
and  the  lower  end  of  it  as  it  fell  on  the  swing  struck  the  plain- 
tiff on  the  face  and  head,  destroying  an  eye  and  inflicting  other 
serious  injuries.  There  is  a  direct  conflict  in  the  statements 
of  the  witnesses  as  to  whether  the  lower  end  of  the  chain  was 
high  enough  from  the  base  to  swing  dear  of  a  man  standing 
thereon.  As  a  whole,  however,  the  evidence  furnishes  ground 
for  the  conclusion  that  the  chain  would  not  have  reached  plain- 
tiff, had  it  not  jarred  from  the  hook  and  fallen. 

The  pleadings  are  somewhat  voluminous.  The  allegations  of 
the  complaint  may  be  comprehensively  summarized  as  follows: 
That  the  defendants  were  culpably  negligent  (1)  in  failing  to 
have  the  hook  in  the  fall  tackle  moused  or  guarded  so  as  to  pre- 
vent the  boom  chain  from  becoming  detached  by  a  sudden  jar 
or  jolt ;  (2)  in  permitting  the  chain  to  be  handled  by  one  man, 
it  being  apparent  that  it  was  too. heavy  for  one  man  to  handle 
it  safely;  (3)  in  permitting  the  chain  to  be  let  down  where  other 
employees  were  at  work,  without  a  rope  or  other  means  by  which 
it  could  be  lowered  with  safety;  (4)  in  maintaining  and  oper- 
ating the  derrick  so  far  away  from  the  place  of  work  as  to  make 
probable  the  happening  of  such  an  accident  as  that  which  re- 
sulted in  the  injury  to  plaintiff;  and  (5)  in  failing  to  furnish 
the  plaintiff  a  safe  place  in  which  to  work. 

The  defendant  Turchin  suffered  judgment  by  default.  The 
answer  of  Wallace  was  a  general  denial.  The  company  alleged 
that  the  derrick  and  other  appliances  were  reasonably  safe,  were 
operated  in  a  reasonably  safe  manner,  and  that,  if  the  plaintiff 
was  injured  by  the  negligence  of  anyone,  it  was  that  of  his 
fellow-servants.    The  trial  resulted  in  a  verdict  in  favor  of  plain- 
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tiff  against  the  company.  The  jury  made  no  finding  with  ref- 
erence to  Wallace.  The  court  rendered  judgment  upon  the 
verdict  against  the  company  and  dismissed  the  action  as  to 
Wallace.  The  company  has  filed  separate  appeals  from  the 
judgment  and  an  order  denying  its  motion  for  a  new  trial. 
They  will  be  considered  together. 

1.  Counsel  for  plaintiff  have  presented  a  question  of  practice 
arising  out  of  the  proceedings  on  motion  for  new  trial,  which, 
if  resolved  in  their  favor,  they  insist,  precludes  a  hearing  of 
the  appeal  from  the  order  denying  the  motion.  We  shall  not 
notice  it  further  than  to  say  that  we  have  examined  it  and  have 
found  it  without  substantial  merit.  The  bill  of  exceptions  was 
served  and  settled  in  time,  in  conformity  with  tiie  requirements 
of  the  statute. 

2.  The  first  assignment  of  error  is  based  upon  the  refusal  of 
the  court  to  submit  to  the  jury  defendant's  requested  instruc- 
tions numbered  1  and  2.    The  instructions  are  too  long  to  quote. 
In  effect,  the  first  one  of  them  would  have  told  the  jury  that  the 
giit  of  the  action  was  the  negligence  of  the  defendant  company 
in  failing  to  furnish  the  plaintiff  a  reasonably  safe  place  in 
which  to  work ;  that  the  burden  was  upon  him  to  establish  each 
and  every  act  constituting  an  element  of  the  negligence  of  the 
company  alleged;  and  that,  if  the  jury  believed  from  the  evi- 
dence that  the  chain  did  not  become  detached  from  the  hook  in 
the  fall  tackle  and  that  the  injury  was  not  proximately  caused 
[1]    in  this  way,   they  should  find  for  the   company.    The 
theory  of  the  case  adopted  by  the  court,  as  indicated  by  the 
instmctions  submitted,  was  that  the  company  was  culpable  if  it 
appeared  from  the  evidence  that  it  had  failed  to  exercise  ordi- 
nary care  to  furnish  the  plaintiff  a  reasonably  safe  place  in 
which  to  work,  reasonably  competent  foUow-servants,  sufficient 
in  number  to  accomplish  the  work,  and  reasonably  safe  appli- 
ances, and  the  injury  was  caused  by  its  lapse  of  duty  in  any  one 
of  these  particulars,  although  there  might  have  been  concurring 
negligence  on  the  part  of  Wallace  or  plaintiff's  fellow-servant 
Turehin.    No  fault  is  found  with  the  theory  upon  which  the 
eoart  proceeded.    If  it  be  accepted  as  correct — and  we  think  it 
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waa — ^the  instruction  was  properly  refused.  It  assumed  that 
the  liability  of  the  company  was  to  be  determined  solely  upon 
the  evidence  tending  to  show  whether  it  did  or  did  not  meet  the 
requirements  of  its  duty  with  reference  to  the  place  in  which 
plaintiff  was  put  to  work,  and  whether  the  place  was  safe,  was 
made  to  turn  exclusively  upon  the  question  whether  the  chain 
became  detached  from  the  fall  tackle.  The  safety  of  the  place 
depended  in  part  upon  the  safety  of  the  appliance  in  use.  If 
the  appliance  was  unsafe  because  of  the  failure  of  the  company 
to  exercise  reasonable  care  in  selecting  it,  the  company  was  culpa- 
ble, though  Wallace  negligently  permitted  Turchin  to  undertake 
to  let  the  chain  down  without  help  and  without  the  aid  of  a 
rope  or  similar  device,  knowing  that  one  man  could  not  prevent 
it  from  swinging,  thus  adding  to  the  peril  of  the  men  below, 
and  though  Turchin  was  guilty  of  negligence  in  letting  it 
[2]  swing  as  he  did.  The  company  was  represented  by  Wal- 
lace. To  him  had  been  intrusted  the  direction  of  the  work  and 
the  control  of  the  men.  He  was  therefore  the  alter  ego  of  the 
company.  (Allen  v.  Bell,  32  Mont.  69,  79  Pac.  582;  Hill  v. 
Nelson  Coal  Co.,  40  Mont.  1,  104  Pac.  876 ;  Chregory  v.  Chicago, 
M.  &  St.  P.  By.  Co.,  42  Mont.  551,  113  Pac.  1123.) 

Together  with  its  other  duties,  it  was  also  incumbent  upon  the 
company,  as  a  reasonably  prudent  person,  to  conduct  the  work 
in  such  a  manner  that  the  hazard  resulting  from  the  character 
[3]  of  the  appliances  or  the  place  should  not  be  enhanced. 
Liability  may  be  predicated  upon  a  negligent  system  or  mode 
of  doing  work  or  upon  a  negligent  method  of  using  machinery 
or  appliances  which  are  entirely  free  from  defects.  .{Stewart  v. 
Stone  &  Webster  E.  Corp.,  ante,  p.  160,  119  Pac.  568 ;  Keast 
V.  Santa  Ysdbel  O.  M.  Co.,  136  Cal.  256,  68  Pac.  771;  McVay 
v.  Mannheimer  Bros.,  113  Minn.  225,  129  N.  W.  371;  Thomas 
V.  Cincinnati  etc.  By.  Co.  (C.  C),  97  Fed.  245;  Kreigh  v.  West- 
inghouse  etc.  Co.,  214  U.  S.  249,  29  Sup.  Ct.  619,  53  L.  Ed.  984.) 
If,  therefore,  Wallace,  the  superintendent,  was  shown  to  have 
been  negligent  in  the  method  pursued  in  handling  the  chain, 
assuming  that  the  mode  of  attaching  it  to  the  fall  tackle  was 
reasonably  safe,  the  increase  of  the  hazard  thereby  wrought  ne- 
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cessarily  added  to  the  peril  of  all  the  men  at  work  on  the  concrete 
base  below,  and  both  he  and  the  comxmny  were  liable  for  any 
resulting  injury.    If,  for  illustration,  he  should  have  required 
the  men  at  work  on  the  ledge  to  lower  the  chain  by  means  of  a 
rope  and  failed  to  do  so,  this  was  culpable  negligence.     (Stewart 
V.  Stone  dk  Webster  E.  Co,,  supra;  Boden  v.  Demwolf  (D.  C), 
56  Fed.  846.)     A?&^^>  i^  h®  permitted  Turchin  unaided  to  un- 
dertake to  lower  the  chain,  knowing  that  by  reason  of  its  weight 
Turchin  could  not  hold  it,  he  was  guilty  of  negligence  which 
[4]     must  be  imputed  to  the  company;  for  it  is  also  a  duty  of 
the  master  to  provide  a  sufficient  number  of  servants  to  perform 
the  work  with  reasonable  safety.     (26  Cyc.  1292;  4  Thompson 
on  Negligence,  4865;  Boden  v.  Demwolf,  supra;  Supple  v.  Ag- 
new,  191  111.  439,  61  N.  E.  395.)     The  master  is  not  to  be  held 
blameless  if  the  negligence  or  inadvertence  of  a  fellow-servant 
[6]    concurs    with    his    negligence    in    causing    the    injury. 
{O'Brien  v.  CorrOrRock  Island  Min.  Co.,  40  Mont.  212,  105  Pac. 
724.)     In  effect,  the  instruction  would  have  eliminated  from  the 
case  the  question  of  the  culpability  of  the  company  touching 
any  other  duty  than  that  to  furnish  a  reasonably  safe  place.    It 
would  have  excluded  from  consideration  of  the  jury  the  ques- 
tion whether  Wallace,  and  therefore  the  company,  was  negli- 
gent in  permitting  Turchin  to  handle  the  chain  alone,  without 
any  means  of  preventing  it  from  swinging  out  over  the  men 
below.    It  would  have  eliminated  altogether  the  question  whether 
the  method  pursued  had  been  selected  with  reasonable  care,  and 
whether,  assuming  that  the  appliance  was  defective,  any  negli- 
gence on  the  part  of  Turchin  increased  the  peril.    It  also  re- 
quired the  plaintiff  to  prove  all  the  acts  of  negligence  alleged. 
[6]    Plaintiff  may  offer  evidence  to  establish  all  the  acts  of 
negligence  alleged,  but  he  is  not  required  to  do  so.    Proof  of 
any  one  or  more  of  them  which  approximately  caused  the  injury 
will  sustain  a  recovery.     {Mize  v.  Rocky  Mt.  Bell  Tel.  Co.,  38 
Mont.  521,  129  Am.  St.  Rep.  659,  100  Pac.  971 ;  Moyse  v.  North- 
em  Pac.  Ry.  Co.,  41  Mont.  272,  108  Paa  1062;  Frederick  v. 
Hcle,  42  Mont.  158,  112  Pac.  70.)^ 
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A  portion  of  the  second  instruction,  modified  so  as  to  make 
it  applicable  to  the  facts  appearing  in  the  evidence,  was  sub- 
mitted to  the  jury.  The  portion  refused  was  open  to  the  ob- 
jection that  it  would  have  told  the  jury  that  if  they  found 
that  the  company  had  provided  reasonably  safe  and  suitable 
machinery  with  which  to  do  the  work,  and  competent  persons 
to  give  directions,  signals,  and  shouts  of  warning  in  and  about 
the  work,  they  should  return  a  verdict  for  the  defendants.  In 
this  respect  it  was  open  to  the  same  objection  as  that  we  have 
pointed  out  with  reference  to  instruction  No.  1,  in  that  it  ex- 
cluded from  the  case  facts  and  circumstances  which  were  prop- 
erly to  be  submitted  to  the  consideration  of  the  jury. 

3.  When  the  verdict  was  returned,  the  defendant  company 
submitted  a  motion  for  judgment  in  its  favor,  on  the  ground 
[7]  that  the  action  being  joint  against  the  company  and  Wal- 
lace, and  the  jury  having  found  that  Wallace,  the  vice-princi- 
pal, was  not  guilty  of.  any  negligence,  they  thereby  found  that 
the  company  was  without  fault.  It  is  argued  that  the  motion 
should  have  been  sustained.  We  do  not  think  so.  If  it  be  as- 
sumed that  it  was  the  duty  of  Wallace,  as  the  alter  ego  of  the 
company,  both  to  furnish  the  appliances  and  direct  their  use, 
the  silence  of  the  verdict  as  to  him,  even  if  it  be  regarded  as  a 
verdict  in  his  favor,  does  not  determine  that  the  company  was 
not  negligent.  It  is  the  general  rule  that,  where  one  has  re- 
ceived an  actionable  injury  at  the  hands  of  two  or  more  persons 
acting  concurrently  or  independently  of  each  other,  if  their 
acts  unite  in  causing  the  injury,  all  of  the  wrongdoers  are 
jointly  and  severally  liable  to  him  for  the  full  amount  of  the 
damages  suffered  by  him,  and  he  may  enforce  the  liability  by 
an  action  against  them  severally,  or  all  jointly,  or  any  number 
of  them  less  than  all.  (Cooley  on  Torts,  pp.  24,  252.)  It  is  no 
[8]  objection  to  the  joinder  of  them  all  in  the  same  action  that 
one  is  liable  upon  the  principle  of  the  maxim  respondeat  supe- 
rior,  and  the  others  are  chargeable  personally.  This  rule  has 
been  frequently  recognized  and  applied  by  this  court.  {Qolden 
V.  Northern  Pac,  By.  Co.,  39  Mont.  435,  104  Pac.  549 ;  Band 
V.  Butte  Electric  By.  Co.,  40  Mont.  398,  107  Pac.  87 ;  Logan  v. 
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BiUings  A  Northern  By.  Co.,  40  Mont.  467,  107  Pac.  415; 
Knuckey  v.  Butte  Electric  By.  Co.,  41  Mont.  314,  109  Pac.  979.) 
The  plaintiff  having  proceeded  against  all  or  some  of  the  wrong- 
doers jointly,  and  there  being  no  contribution  between  them,  he 
may  have  judgment  against  some  or  all  whose  concurrent  acts 
caused  the  injury,  or  against  any  one  of  them  by  whose  sole  act 
it  was  caused.  He  is  not  to  be  nonsuited  because  he  has  brought 
too  many  defendants  into  court. 

There  is  a  conflict  of  authority  as  to  what  is  the  legal  effect  of 
a  verdict  such  as  was  returned  in  this  case.  The  case  of  Dore- 
mus  V.  Boot,  23  Wash.  710,  63  Pac.  572,  54  L.  R.  A.  649,  is  cited 
in  support  of  the  view  that  the  failure  of  the  jury  to  find  the 
issues  for  or  against  the  defendant  Wallace  made  it  a  verdict 
in  his  favor,  and  since  he,  the  agent  through  whom  the  company 
acted  and  through  whom  alone  it  could  be  held  liable,  was 
found  without  fault,  the  judgment  upon  the  verdict  against 
the  company  cannot  be  permitted  to  stand.  In  that  case  the 
injury  was  alleged  to  have  been  caused  by  the  negligence  of  an 
engineer  in  charge  of  a  train  belonging  to  the  Oregon  Railroad 
ft  Navigation  Company,  one  of  the  defendants.  When  the  ver- 
dict was  returned  which  found  against  the  company  and  was 
silent  as  to  the  engineer,  the  trial  court  held  that  in  so  far  as 
it  affected  the  defendant  engineer  it  was  a  verdict  in  his  favor, 
uid  rendered  judgment  against  the  company  and  in  favor  of 
the  engineer.  The  supreme  court  held  that  the  judgment  should 
have  been  in  favor  of  the  company  also,  upon  the  theory  that 
the  finding  that  the  engineer  was  free  from  fault  exonerated 
tbe  company  because  the  company  was  at  the  time  acting  through 
him. 

In  the  case  of  Illinois  Central  By.  Co.  v.  Murphy,  123  Ky. 
787,  97  S.  W.  732,  30  Ky.  Law  Rep.  98,  11  L.  R.  A.,  n.  s.,  356, 
in  which  the  relations  between  the  parties  defendant  were  the 
same  as  in  the  Washington  case,  the  court  said:  ^'It  does  not 
follow  that  the  same  verdict  need  have  been,  rendered  against 
the  company  and  its  engineer.  We  can  think  of  cases  where  pos- 
sibly the  engineer  ought  to  be  held  to  the  stricter  account,  and 
wee  versa;  but,  let  that  be  as  it  may,  if  the  plaintiff  is  entitled 
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to  his  verdict  against  two  tort-feasors,  but  the  jury  are  able  to 
agree  only  aa  to  one  of  them,  and  gives  a  verdict  accordingly, 
we  know  of  no  law  that  prevents  the  plaintiflF  from  having  at 
least  what  the  jury  has  given  him.  If  he  failed  to  get  the 
verdict  against  another  also  liable,  the  plaintiff  may  be  aggrieved, 
but  not  the  defendant." 

In  Texas  &  Pac.  By.  Co.  v.  Euber  (Tex.  Civ.  App.),  95  S. 
W.  568,  the  jury  returned  a  verdict  against  the  railway  com- 
pany and  in  favor  of  the  engineer.  On  appeal  the  defendant 
made  the  same  contention  as  is  made  here.  The  court  said: 
''We  also  overrule  the  tenth  assignment,  which  contends  that  a 
motion  in  arrest  of  judgment  ought  to  have  been  sustained  be- 
cause the  verdict  in  favor  of  Oliphant  [the  engineer]  was  a  find- 
ing that  he  was  free  from  negligence,  and,  he  being  the  agency 
through  which  the  railway  company  committed  the  negligence, 
if  any  was  committed,  the  verdict  against  this  appellant  was 
unfounded.  The  question  was  considered  in  Railway  Co.  v. 
James,  73  Tex.  12,  IS  Am.  St.  Rep.  743,  10  S.  W.  744,  where  it 
was  held,  in  a  case  of  similar  character,  that,  although  such  a 
verdict  has  the  appearance  of  being  based  on  inconsistent  and 
contradictory  findings  of  the  jury,  this  is  not  of  itself  enough 
to  require  the  reversal  of  a  judgment  against  the  passive  de- 
fendant; the  reason  being  that  the  finding  in  favor  of  the  de- 
fendant whose  act  constitutes  the  negligence  complained  of, 
and  the  finding  against  the  other  in  the  same  case  by  the  same 
jury,  can  be  attributed  to  improper  conduct  of  the  jury  in  ar- 
bitrarily exonerating  the  former,  and  not  necessarily  to  a  finding 
that  there  was  no  negligence  on  his  part.  It  has  often  been  held 
that,  where  the  servant  or  agent  who  was  the  real  active  wrong- 
doer has  been  sued,  and  a  judgment  has  been  rendered  in  his 
favor,  it  will  be  a  bar  to  a  judgment  against  the  employer  or 
principal.  This  rule  is  not  deemed  applicable  where  the  verdict 
in  favor  of  the  agent  or  servant  nevertheless  bears  intrinsic  evi- 
dence that  the  jury  found  that  the  wrongful  act  complained  of 
had  been  committed  by  the  agent  or  servant." 

The  conclusions  reached  by  jurors  are  sometimes  inexplicable. 
Often  they  arbitrarily  find  against  one  party  and  in  favor  of 
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another  without  any  apparent  reason ;  but,  if  the  evidence  justi- 
fies the  verdict  as  to  the  party  held,  there  is  no  reason  why  it 
should  not  be  deemed  good  as  to  him,  notwithstanding  there  is 
no  finding  as  to  the  other.  It  seems  to  us  that  the  better  rule 
is  that,  if  the  evidence  is  such  that  the  jury  might  have  found 
against  both  the  master  and  the  servant^  the  plaintiff  should  not 
be  denied  his  recovery  against  the  master  because  the  jury  were 
unable  to  agree  upon  a  verdict  against  the  servant,  or  arbitrarily 
disregarded  the  evidence  tending  to  show  negligence  on  the  part 
of  the  servant. 

In  the  instant  case  the  charge  of  negligence  is  against  both 
defendants.  To  furnish  suitable  appliances  was  primarily  the 
duty  of  the  company.  The  evidence  justified  the  finding  that 
the  derrick  hook  was  defective  in  that  it  was  not  moused  or 
guarded.  If  the  company  failed  to  exercise  ordinary  care  in 
selecting  this,  it  was  guilty  of  negligence  whether  it  imposed 
the  duty  upon  Wallace  to  select  and  furnish  it,  or  whether  it 
furnished  it  through  some  other  agency  and  imposed  upon  Wal- 
lace the  duty  only  to  adopt  the  plan  of  its  use.  The  evidence 
is  silent  on  this  point.  This  being  so,  a  verdict  in  favor  of 
Wallace  is  not  conclusive  as  to  the  company.  The  action  of  the 
jury  is  therefore  clear,  if,  as  was  probably  the  fact,  it  be  as- 
sumed that  the  jury  found  that  the  company  was  negligent  in 
the  performance  of  its  primary  duty  to  furnish  a  reasonably  safe 
appliance,  and  could  not  agree  as  to  whether  Wallace  was  neg- 
ligent in  the  selection  of  the  mode  of  its  use.  From  this  point 
of  view,  the  principle  underlying  the  decision  in  the  Washing- 
ton case  does  not  apply;  for  the  negligence  charged  there  was 
not  the  failure  to  furnish  a  suitable  appliance,  but  was  negli- 
gence of  the  engineer  in  handling  his  train. 

The  plaintiff  might  have  dismissed  the  action  as  to  Wallace 
and  proceeded  against  the  company  alone,  or  he  might  have 
proceeded  against  the  company  alone  in  the  first  instance.  He 
might  have  insisted  upon  a  verdict  as  to  both  defendants. 
Having  elected  not  to  do  so,  but  to  take  judgment  against 
[9]  the  company  alone,  his  course  amounted  to  a  dismissal  as 
to  Wallace.     {Rankin  v.  C.  P.  -K.  Co.,  73  Cal.  93,  15  Pac.  57 ; 
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Foivden  v.  Pacific  C.  8.  8.  C.  Co.,  149  Cal.  151,  86  Pac.  178.) 
The  failure  of  the  jury  to  find  as  to  Wallace  should  be  regarded 
as  no  finding  upon  the  issues  as  to  him  at  all. 

The  foregoing  discussion  incidentally  dbposes  of  two  other 
contentions  made  by  counsel  for  defendant,  viz.,  that  the  verdict 
is  against  law,  and  contrary  to  the  evidence. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Justiob  Smith  and  Mr.  Justice  Hollowat  concur. 


EOPES,  Appellant,  v.  NILAN  et  al.,  BsspoNDENTa 

(No.  3,021.) 
(Submitted  November  20,  1911.    Decided  November  22,  1911.) 

[119  Pac.  479.] 

Corporations — Knowledge  of  Incorporators — Not  Impvrtable  to 
Corporation,  When. 

Corporations — ^Knowledge  of  Incorporators — ^Not  Imputable  to  Corporation, 
When. 

1.  Holders  of  an  option  to  purchase  an  undivided  half  interest  in  a 
mine  agreed  with  plaintiff  that  if  he  would  perform  certain  services  in 
taking  and  assaying  samples,  and  the  report  was  favorable,  thej  would 
take  up  the  option  and  convey  to  him  one-third  thereof,  or  a  one-sixth 
undivided  interest  in  the  claim.  Plaintiff  performed  the  services,  and 
the  option  was  duly  taken  up,  but  the  option  purchasers  refused  to 
convey  any  interest  to  plaintiff,  and  thereafter,  with  the  owner  of  the 
other  undivided  interest,  organized  a  corporation,  and  conveyed  the 
whole  claim  to  it.  Held,  that  the  knowledge  of  such  option  purchasers 
of  plaintiff's  equitable  interest  in  the  property  was  not  imputable  to 
the  corporation  and  that  it  was  a  bona  fide  purchaser,  freed  from  any 
claim  of  plaintiff. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  Jf. 
Clements,  Judge. 

Suit  by  L.  S.  Ropes  against  John  M.  Nilan  and  others.    Judg- 
ment for  defendants,  and  plaintiff  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  counseL 
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Mr.  Henry  B.  Thompson,  for  Appellant. 
Messrs.  Haywood  dk  Phelan,  for  Respondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action,  brought  by  the  appellant,  to  obtain  a  judg- 
ment decreeing  him  to  be  the  owner  of  an  undivided  one-sixth 
interest  in  the  Dandy  quartz  lode  mining  claim,  unpatented,  for 
an  accounting  of  rents  and  profits  from  the  respondents  Nilan 
and  Weisner,  and  for  general  equitable  relief.  At  the  close  of 
plaintiff's  case,  the  defendants  moved  for  a  nonsuit,  which  mo- 
tion was  granted,  and  judgment  entered  for  them.  Plaintiff 
appeals. 

The  district  court  evidently  treated  the  motion  for  a  nonsuit 
sa  a  demurrer  to  the  evidence,  or  a  motion  for  judgment  on 
plaintiff's  evidence,  and  we  shall  do  the  same.  This  court  will 
also  treat  the  evidence  as  sufficient  to  prove  all  of  those  allega- 
tions which  it  reasonably  tends  to  prove.  Read  in  connection 
with  the  pleadings,  it  establishes  the  following  facts:  In  April, 
1906,  Ck>ffee  and  Brennan  owned  the  Dandy  claim.  Defendants 
Kilan  and  Weisner  had  an  option  to  purchase  Brennan 's  half 
interest.  They  agreed  with  plaintiff  that,  if  he  would  perform 
certain  services  in  examining  and  taking  samples  from  the  claim, 
a8Ba3ring  the  same,  and  furnishing  a  report  thereon,  they  would 
take  up  the  option,  if  the  report  was  favorable,  purchase  the 
half  interest,  and  give  him  one-third  thereof,  or  a  one-sixth  un- 
divided interest  in  the  whole  claim.  Plaintiff  accepted  the  offer 
and  fully  performed  the  services  agreed  upon,  whereupon  Nilan 
and  Weisner  acquired  Brennan 's  interest.  Afterward  Krug 
l>rothers  (two  persons)  bought  the  Coffee  interest.  Sometime 
in  the  fall  of  1906  or  the  spring  of  1907,  Nilan  and  Weisner  in 
effect  refused  to  convey  any  interest  in  the  claim  to  plaintiff. 
The  latter  talked  with  one  of  the  Erug  brothers  and  with  Weis- 
ner about  organizing  a  corporation,  but  Weisner  said  they  were 
not  in  any  hurry  about  it,  so  plaintiff,  according  to  his  own 
testimony,  '*just  dropped  the  matter."  However,  it  appears 
that  the  Rock  Rose  Mining  &  Milling  Company,  a  corporation. 
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was  organized  on  October  8,  1906,  and  on  April  15,  1907,  Nilan, 
Weisner,  and  the  two  Krugs  conveyed  to  it  the  Dandy  claim. 
It  appears  that  the  corporation  has  stockholders,  other  than 
Nilan,  Weisner,  and  the  Erug  brothers.  The  purchase  was  made 
through  its  board  of  directors,  consisting  of  Nilan,  Weisner,  the 
two  EIrugs,  and  A.  P.  Heywood.  At  the  time  of  purchase, 
"nothing  was  said  by  anyone  about  a  claim  of  Ropes."  Hey- 
wood had  no  knowledge  "that  such  an  individual  as  Ropes  ex- 
isted." The  reply  to  the  answer  of  the  Rock  Rose  Mining  & 
Milling  Company  admits  that  the  corporation  purchased  the 
claim  for  a  valuable  consideration,  but  alleges  "that  said  pur- 
chase was  made  with  the  knowledge  on  the  part  of  said  corpora- 
tion of  plaintiff's  claim  of  interest."  The  complaint  contains 
no  allegation  that  the  respondents  Nilan  and  Weisner  have  ever 
received  any  rents  or  profits  from  the  claim;  their  answers  al- 
lege that  they  have  not  done  so,  and  no  evidence  was  offered 
on  the  subject,  save  that  it  was  shown  that  one  car  of  ore  was 
shipped.  Not  any  allegations  of  fraud,  deceit,  or  concealment 
are  found  in  any  of  the  plaintiff's  pleadings.  It  is  quite  evi- 
dent, however,  that  his  theory  of  the  case  is  that  Nilan  and 
Weisner  acted  fraudulently  in  conveying  away  his  equitable  in- 
terest in  the  claim. 

Appellant  contends  that  the  testimony  is  sufficient  to  show^ 
prima  facie,  that  he,  Nilan,  and  Weisner  were  mining  partners, 
and  that  the  two  latter  held  a  one-sixth  interest  in  the  Dandy 
claim  as  trustees  for  him ;  also  that  their  contract  was  not,  as  a 
matter  of  law,  within  the  statute  of  frauds.  We  shall  assume, 
without  deciding,  that  these  contentions  are  correct. 

While  the  evidence  discloses  that  the  Krug  brothers  must  have 
known  that  the  plaintiff  was  interested  in  some  way  in  the  pro- 
ject on  foot,  relative  to  acquiring  the  Dandy  claim,  it  falls  far 
[1]  short  of  showing  that  they  had  any  knowledge,  either  ex- 
pressly or  by  implication,  that  he  owned  or  claimed  to  own  an 
equitable  interest  in  the  claim  itself.  The  knowledge  of  Nilan 
and  Weisner  cannot  be  imputed  to  the  corporation,  for  the  rea- 
son that  in  transferring  to  the  latter  the  interest  of  appellant 
they  were  acting  adversely  to  him  and  to  it;  and  the  presump- 
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tion  is  that  they  would  not  disclose  their  knowledge  of  his 
equities.  *'The  general  rale  which  imputes  the  knowledge  of 
the  agent  to  his  principal,  and  charges  the  latter  with  it,  is  based 
upon  the  principle  that  it  is  the  duty  of  the  agent  to  act  for 
his  principal  upon  such  notice,  or  communicate  the  information 
obtained  by  him  to  his  principal,  so  as  to  enable  the  latter  to  act 
on  it.  It  has  no  application,  however,  to  a  case  where  the  agent 
acts  for  himself,  in  his  own  interest,  and  adversely  to  that  of 
the  principal.  His  adversary  character  and  antagonistic  inter- 
est take  him  out  of  the  operation  of  the  general  rule.  •  •  • 
It  would  be  both  unjust  and  unreasonable  to  impute  notice  by 
mere  construction  under  such  circumstances;  and  such  is  the 
established  rule  of  law  on  this  subject.  •  •  •  Therefore  it 
may  be  said  that  when  notice  is  given  to,  or  when  knowledge 
is  acquired  by,  a  director,  •  •  •  when  acting  for  himself 
in  his  private  capacity,  it  will  not  be  imputed  to  the  corporation. 
The  reason  is  that  his  interest  is  presumed  to  conflict  with  that 
of  the  corporation,  and  that  there  is  consequently  no  presump- 
tion that  he  will  divulge  to  the  other  officers  of  the  corporation, 
with  whom  he  is  treating,  any  facts  prejudicial  to  himself  in 
the  transaction."  (2  Thompson  on  Corporations,  2d  ed.,  sec. 
1655.) 

In  the  case  of  Siate  Bank  of  Moore  v.  Forsyth,  41  Mont.  249, 
108  Pac.  914,  28  L.  E.  A.,  n.  s.,  501,  this  court  held  that,  while 
the  knowledge  of  an  agent  is  generally  imputed  to  his  principal, 
the  rale  does  not  apply  where  the  conduct  of  the  former  is  such 
as  raises  a  clear  presumption  that  he  would  not  communicate  the 
fact  in  dispute,  as  where,  by  imparting  knowledge  to  the  prin- 
cipal, the  consummation  of  a  fraud  in  which  the  agent  was 
engaged  would  be  prevented.  (See,  also,  Stanford  v.  Coram,  26 
Mont.  285,  67  Pac.  1005.) 

The  supreme  court  of  Alabama,  in  Frenkel  v.  Hudson,  82  Ala. 
158,  60  Am.  Rep.  736,  2  South.  758,  held  that,  where  an  officer 
of  a  private  corporation  conveys  land  to  it,  his  knowledge  of 
an  outstanding  equity  does  not  charge  the  company  with  notice. 

The  court  of  appeals  of  Maryland,  in  Winchester  v.  Baltimore 
i  8.  R.  B.  Co.,  4  Md.  231,  held  that,  where  the  president  of  a 
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corporation  execated  to  certain  of  its  directors  a  mortgage  of 
land  on  which  his  wife  held  an  unrecorded  equitable  claim, 
having  acted  in  the  transaction,  not  for  the  corporation,  but 
solely  for  himself,  his  knowledge  of  his  wife's  equities  was  not 
the  knowledge  of  the  company,  and  could  not  affect  its  rights, 
unless  shown  to  have  been  communicated  to  it.  (See,  also, 
Innerarity  v.  Merchants*  Nat.  Bank,  139  Mass.  332,  52  Am.  Rep. 
710,  1  N.  B.  282 ;  La  Farge  Fire  Ins.  Co,  v.  Bell,  22  Barb.  (N. 
T.)  54;  Wickersham  v.  Chicago  Zinc  Co.,  18  Kan.  481,  26  Am. 
R«p.  784.) 

There  is  nothing  in  the  record  to  show  actual  knowledge  on 
the  part  of  the  Bock  Rose  Mining  &  Milling  Company  that  ap- 
pellant had  or  claimed  any  interest  in  the  Dandy  lode  claim. 
Neither  are  there  any  facts  from  which  knowledge  could  be 
imputed  to  it.  It  is  therefore  in  the  situation  of  a  grantee  for 
a  valuable  consideration,  without  notice,  either  express  or  im- 
plied, of  any  outstanding  equities  against  the  title  conveyed,  and 
plaintiff  cannot,  under  these  circumstances,  be  adjudged  to  have 
any  interest  in  the  property  conveyed  as  against  it.  Its  title  is 
good. 

In  disposing  of  the  case,  we  have  considered  the  rights  of  the 
appellant  as  contended  for  in  his  brief.  The  claim  is  there  made 
that  he  is  entitled  to  be  adjudged  the  owner  of  a  one-sixth  in- 
terest in  the  Dandy  lode  claim.  In  deciding  the  point  against 
him,  we  are  not  to  be  understood  as  expressing  any  opinion 
whether  he  has  other  equitable  claims  to  relief. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 
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STATE,  Respondent,  v.  ROBERTS,  Appellant. 

(No.  3,044.) 
(Submitted  November  20,  1911.    Decided  November  23,  1911.) 

[119  Pac.  566.] 

Criminal  Law — Homicide — Motive — Malice — County  Attorney — 
Misconduct — Argument  to  Jury — Evidence  —  Cross-examina- 
tion— Scope. 

Homicide — Motive — Malice. 

1.  It  is  not  essential  to  a  conviction  of  murder  that  a  motive  for  the 
crime  be  shown.  Malice  may  be  inferred  from  want  of  considerable 
provocation  or  from  circumstances  showing  an  abandoned  and  malignant 
heart. 

Witnesses — Cross-examination — Scope. 

2.  Where  one  accused  of  murder  claimed  that  information  was  filed 
against  his  witness  as  an  accessory  not  in  good  faith,  but  to  induce 
witness  to  testify  against  accused,  the  state  could  show  on  cross- 
examination  of  a  deputy  county  attorney  that  the  information  was  filed 
because  the  deputy  believed  that  witness  was  guilty. 

Criminal  Law — ^Misconduct  of  Prosecuting  Attorney — Argument  to  Jury — 
Reversible  Error. 

8.  It  was  not  reversible  error  for  the  county  attorney  in  his  argument 
to  refer  to  a  reluctant  witness  for  the  state  as  one  who  was  informed 
against  as  an  accessory  to  hold  him  as  a  witness,  and  to  see  that  he 
would  not  compound  the  felony,  and  to  state  that  accused's  counsel 
might  lay  stress  on  that  fact,  and  might  argue  that  the  state  was  hold- 
ing a  club  over  witness'  head,  etc.,  in  the  absence  of  any  showing  that 
accused  was  prejudiced  by  the  argument,  and  in  the  absence  of  a 
request  for  an  instruction  to  disregard  the  remarks. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Ian,  Judge. 

W.  A.  Roberts  was  convicted  of  murder  in  the  second  degree, 
and  he  appeals  from  the  judgment  of  conviction,  and  from  an 
order  denying  a  new  trial.     Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Messrs.  Breen  ds  Jones,  for  Appellant. 

The  authorities  are  unanimous,  that  a  direct  expression  or 
imputation  of  a  man's  guilt  is  reversible  error,  when  made  by  a 
Qounty  attorney.     (See  People  v.  Charles  Quick,  58  Mich.  321, 
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25  N.  W.  302.)     In  the  case  of  People  v.  Dane,  59  Mich.  550, 

26  N.  W.  781,  a  judgment  was  reversed  because  of  misconduct  of 
the  public  prosecutor  in  stating  in  his  address  to  the  jury,  "that 
he  knew  that  the  defendant  was  the  man  who  took  the  money." 
In  Thomas  v.  State,  33  Tex.  Cr.  607,  28  S.  W.  534,  the  prose- 
cuting attorney's  remark  to  the  jury  that  he  believed  the  de- 
fendant guilty  and  that  he  ought  to  be  hung  was  held  ground 
for  reversal.  In  Henry  v.  State  (Tex.  Cr.),  30  S.  W.  802,  the 
court  held  that  it  was  reversible  error  for  a  prosecuting  attor- 
ney in  addressing  the  jury  to  say  that  he  believed  the  defendant 
guilty,  and  ought  to  hang,  and  that  he  (the  speaker)  would  pull 
the  rope.  In  a  very  recent  decision,  the  supreme  court  of  Min- 
nesota used  the  following  language:  **He  [the  county  attorney] 
is,  however,  never  justified  in  thrusting  his  personality  into  the 
case,  and  expressing  his  opinion  that  th«  defendant  is  guilty, 
or  stating  as  a  fact  anything  except  what  the  evidence  tends  to 
prove,  or  which  he  in  good  faith  expects  to  prove."  (State  v. 
Clark  (Minn.),  131  N.  W.  369;  see,  also,  Broznack  v.  State,  109 
Ga.  514,  35  S.  E.  123 ;  Howard  v.  Commonwealth,  110  Ky.  356, 
61  S.  W.  756;  GawnY,  State  (Cir.  Ct.),  7  Ohio  Dec.  19.) 

Mr,  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W,  S.  Towner, 
Assistant  Attorney  General,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Defendant  was  convicted  in  Silver  Bow  county  of  the  crime 
of  murder  in  the  second  degree,  his  punishment  was  fixed  by  the 
jury,  and  judgment  was  entered  on  the  verdict.  He  appeals 
from  the  judgment  and  also  from  an  order  denying  his  motion 
for  a  new  trial. 
Four  principal  contentions  are  urged  upon  the  court: 
1.  That  the  evidence  is  insufficient  to  justify  the  verdict.  We 
have  carefully  read  the  testimony  and  other  evidence  in  the  rec- 
ord. It  was  all  circumstantial,  but  we  are  convinced  was  amply 
sufficient  to  warrant  the  jury  in  determining  that  the  defendant 
was  guilty  of  murder  beyond  a  reasonable  doubt.  {State  v. 
Byrd,  41  Mont.  585,  111  Pac.  407.)     The  evidence  justifies  the 
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conclusion,  we  think,  that  Roberts  shot  and  killed  one  Verholz 
while  he,  Roberts,  was  on  what  is  commonly  called  a  ''drunk'' 
in  Butte  on  the  night  of  November  5-6,  1910.  It  was  not  in- 
dispensable to  find  a  motive  for  the  crime.  (State  v.  Lucey,  24 
[1]  Mont.  295,  61  Pac.  994 ;  State  v.  VaneUa,  40  Mont.  326, 106 
Pac  364;  State  v.  Switor,  43  Mont.  31,  114  Pac.  112.)  Malice 
might  be  inferred  from  the  fact  that  no  considerable  provocation 
appeared,  or  that  the  circumstances  attending  the  killing  showed 
an  abandoned  and  malignant  heart.  (See  section  8291,  Rev. 
Codes.) 

2.  At  the  time  of  the  shooting,  Roberts  was  accompanied  by 
one  Scott.  The  latter  was  placed  on  the  witness-stand  by  the 
[23  state,  and  the  record  of  his  testimony  appears  to  disclose 
that  he  w«is  an  unwilling  and  most  unsatisfactory  witness.  The 
information  shows  that,  when  it  was  prepared  in  the  ofSce  of  the 
county  attorney,  the  names  of  both  Roberts  and  Scott  were 
included  therein ;  but,  before  it  was  filed,  the  name  of  Scott  had 
been  stricken  out.  The  record  also  discloses  that,  after  the 
shooting,  Scott  was  held  in  $500  bail  as  a  witness,  which  was  fur- 
nished. An  information  was  then  filed  against  him  charging 
him  with  being  *'an  accessory  after  the  fact  of  murder.'*  He 
was  again  arrested  and  confined  under  this  information,  but 
was  released  in  habeas  corpus  proceediDgs.  Before  he  was  called 
to  testify,  this  information  was  dismissed.  Upon  demand  of  his 
personal  counsel  that  he  be  assured  of  immunity  from  prosecu- 
tion in  case  he  testified,  the  county  attorney  informed  him  that, 
if  he  told  the  truth  ''and  came  through  with  the  same  story  he 
told  before,"  no  further  information  would  be  filed  against  him. 
As  near  as  we  can  gather  from  the  record,  the  defendant  as- 
sumed the  position  that  the  proceedings  against  Scott  were  not 
instituted  in  good  faith  or  founded  in  a  h<ma  fide  belief  in  his 
guilt,  but  rather  to  get  him  in  a  frame  of  mind  to  testify  against 
Roberts,  and  that,  when  the  latter  object  was  attained,  he  was 
promised  immunity  in  case  he  testified  in  a  manner  satisfactory 
to  the  county  attorney.  In  furtherance  of  this  notion  the  de- 
fendant called  L.  P.  Donovan,  Esq.,  chief  deputy  county  at« 
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torney  of  Silver  Bow  county,  and  by  him  identified  the 
information  on  which  Roberts  was  being  tried,  the  information 
sharging  Scott  with  being  an  "accessory  after  the  fact  of  mur- 
der, ' '  an  application  for  a  writ  of  habeas  corpus,  a  writ  of  habeas 
corpus,  and  the  return  thereto.  The  latter  information  charged 
specifically  that  Roberts  murdered  Verholz.  These  documents 
were  all  admitted  in  evidence  over  the  state's  objection,  and 
are  all  copied  at  length  into  the  record  to  the  great  and  entirely 
unjustifiable  expense  of  Silver  Bow  county.  The  following  pro- 
ceedings then  took  place,  viz»:  "Donovan:  I  think  I  filed  this 
information  charging  Scott  with  the  crime  of  accessory  after 
the  fact  to  murder.  Q.  (by  the  county  attorney) :  State  why 
that  information  was  filed."  Over  objection  by  the  defendant^ 
Donovan  testified  that  he  filed  the  information  "because  I  re- 
ceived information  that  he  was  with  Roberts  on  the  night  of  the 
killing  or  shooting  of  Verholz.  Later  he  was  committed  to  the 
witness  department,  furnished  bonds,  and  was  released.  About 
a  day  or  two  before  the  filing  of  the  information  charging  him 
as  an  accessory,  I  received  information  to  the  effect  that  while 
in  a  saloon  he  stated  he  was  a  friend  of  Roberts,  and  was  not 
going  to  see  Roberts  get  the  worst  of  it,  and  he  would  be  outside 
of  the  state  of  Montana  when  the  trial  came  up,  and,  believing 
that  made  him  an  accessory  after  the  fact  of  murder — an  at- 
tempt to  conceal  the  crime  of  murder — ^I  filed  the  information. 
I  may  say  that  I  filed  it  for  the  double  purpose,  that  he  was  in 
fact  concealing  a  crime  and  I  believed  that  he  was  in  fact  guilty 
of  concealing  a  crime.  I  believed  in  good  faith  that  he  was 
guilty  of  the  crime  alleged  in  the  information — ^trying  to  conceal 
a  crime.  I  examined  some  of  the  witnesses  in  the  case  against 
Scott." 

It  is  contended  that  in  allowing  Donovan  to  express  his  belief 
that  Scott  was  guilty  of  being  an  accessory  to  a  murder  the 
court  committed  error.  In  placing  Donovan  on  the  stand,  the 
evident  purpose  was  to  draw  from  his  narrative  of  the  proceed- 
ings against  Scott  the  inference  that  they  were  not  taken  in 
good  faith.    The  state  undoubtedly  had  a  right  to  dispel  this 
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inference  by  showing,  if  it  could,  a  well-founded  ground  for 
the  proceedings.  Defendant's  counsel  evidently  recognized  this 
when  he,  at  one  time,  withdrew  his  objection  to  the  question: 
"State  why  that  information  was  filed. '*  The  county  attorney 
could  act  upon  the  statements  of  witnesses;  and  we  think  he 
was  justified  in  proceeding  only  when  he  had  reasonable  grounds 
for  believing  that  a  crime  had  been  committed  by  Scott.  When 
the  defendant  offered  the  information  in  evidence,  he  himself 
got  before  the  jury  the  county  attorney's  sworn  statement  that 
he  (Roberts)  had  murdered  Verholz.  We  fail  to  see  how  he 
was  prejudiced  by  Donovan's  opinion  that  Scott  was  an  acces- 
sory after  the  fact. 

3.  It  is  contended  that  the  court  erred  in  giving  to  the  jury 
instructions  relating  to  murder  in  the  first  and  second  degrees. 
This  contention  is  disposed  of  in  the  discussion  of  No.  1  above. 

4.  During  the  argument  to  the  jury  the  county  attorney  made 
this  statement:   ''You  have  the  witness  Ben  Scott,  the  witness 
[3]    whom  the  state  had  so  much  difSculty  in  keeping  here 
to  testify,  the  witness  who  threatened  to  conceal  testimony,  and 
on  that  threat  was  informed  against  to  hold  him  here  and  see 
that  he  would  not  compound  a  felony.    Mr.  Breen  may  lay  con- 
siderable stress  on  this  fact.    He  may  argue  that  we  were  hold- 
ing a  club  over  his  head."    The  statement,  standing  alone,  shows 
no  prejudicial  error.    We  do  not  know  what  went  before  or 
came  after  it  in  argument.    It  is  not  entirely  clear  whether  it 
is  a  statement  of  fact  or  simply  a  surmise  as  to  what  Mr.  Breen 
might  thereafter  argue.    At  any  rate,  Scott  was  the  state's  wit- 
ness, and  the  burden  was  on  the  defendant  to  show  that  he  was 
prejudiced  by  the  remark  of  the  county  attorney.     This  he  has 
not  done.     There  is  testimony  in  the  record  tending  to  show 
that  the  county  attorney  had  information  that  Scott  had  threat- 
ened to  leave  the  state,  and  that  proceedings  were  instituted 
against  him  in  order  to  insure  his  presence  at  the  trial,  as  well 
as  to  punish  him  for  having  participated  in  the  crime.    No  re- 
quest was  made  to  the  court  to  instruct  the  jury  to  disregard 
the  remark.    We  do  not  think  the  ruling,  even  if  regarded  as 


24a  PooBB  ST  Aii.  V.  Kaufman.  [Oct.  T.  11 

erroneoas,  should  work  a  new  trial  of  a  case  otherwise  properly 
and  carefully  tried.    It  was  a  small  matter. 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justicb  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 


t     m 


POOBE  ET  AL.,  Respondents,  i;.  E[AUFMAN,  Appellant. 

(No.  8,024.) 
(Sabmitted  November  21,  1911.    Decided  November  24,  1911.)] 

[119  Pac.  785.] 

Mines  and  Mining — Quartz  Locations — Representation  Workr-^ 
Duty  to  Perform — Patent — Adverse  Claims — Waiver — Claims 
Arising  After  Period  of  Ptvblication — Jurisdiction — Quieting 
Title. 

Quartz  Locations — ^Representation  Work — ^Duty  to  Perform. 

1.  The  dutj  to  perform  the  annual  representation  work  on  a  quarti 
lode  location  continues  until  payment  of  the  purchase  price  is  made  to 
the  government,  and  failure  in  this  regard  subjects  the  claim  to 
relocation. 

Same — Patent — Adverse  Claims — Waiver. 

2.  The  provision  of  section  2325,  United  States  Revised  Statutes,  that 
patent  to  a  lode  claim  may  issue  where  not  any  adverse  claim  has 
been  filed  in  the  proper  land  office  during  the  period  of  publication  of 
notice  of  application  therefor,  has  reference  only  to  a  present  tangible 
claim  existing  at  some  time  during  such  period  of  publication,  and 
failure  to  adverse  within  that  time  constitutes  a  waiver. 

Same — Are  Property. 

3.  A  valid  and  subsisting  mining  claim  is  property  in  the  highest 
sense  of  the  term,  subject  to  be  sold,  mortgaged  and  inherited,  without 
infringing  the  paramount  title  of  the  government. 

giime — Adverse  Claims  Arising  After  Period  of  Publication — Jurisdictioii — 
Quieting  Title. 

4.  Where  an  adverse  claim  to  a  lode  location  did  not  arise  until  after 
the  period  of  publication  had  expired,  the  claimant  properly  invoked 
the  aid  of  the  district  court  in  an  action  to  quiet  his  title,  as  against 
the  patent  applicant,  alleged  to  have  been  acquired  through  relocation 
upon  failure  of  the  applicant  to  perform  the  annual  representation 
work  pending  patent  proceedings. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge, 
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Action  hy  7.  A.  Poore  and  others  against  Louis  Kaufman. 
From  an  order  refusing  to  dissolve  a  temporary  injunction,  de- 
fendant appeals.    Affirmed. 

Mr.  Jesse  B.  Roote,  and  Mr.  A.  C.  McDaniel,  for  Appellant, 
submitted  a  brief ;  Mr.  McDaniel  argued  the  cause  orally. 

The  land  office  of  the  United  States  has  sole  jurisdiction  in 
the  matter  of  the  sale  of  public  land  unless  Congress  has  pro- 
vided otherwise,  and  in  providing  for  sales  of  public  lands,  if 
Congress  does  not  provide  the  method  of  sale,  the  land  office 
has  the  right  and  power  to  sell  the  land  under  its  rules  and  regu- 
lations. {Catholic  Bishop  v.  Oibbon,  158  U.  S.  156,  15  Sup.  Ct. 
779,  39  L.  Ed.  931,  936.)  Section  2326,  United  States  Revised 
Statutes,  provides  for  a  suit  to  determine  the  right  to  possession 
to  the  ground  in  dispute  when  an  adverse  claim  is  filed.  This 
is  the  only  provision  in  the  mineral  statutes  where  courts  are 
allowed  to  have  jurisdiction  before  the  issuing  of  a  patent.  To 
give  courts  jurisdiction  there  must  be  an  application  for  patent, 
an  adverse  ffied  within  sixty  days  after  first  publication  of 
notice  for  patent  and  an  action  commenced  within  thirty  days 
after  adverse  allowed.  If  no  adverse  is  filed  within  time,  no 
party  has  a  right  to  go  into  a  court  to  have  determined  the  right 
to  possession  or  title  to  ground,  but  under  section  2325  he  is 
relegated  to  the  land  office  to  ffie  his  protest  or  objections  that 
the  applicant  has  failed  to  comply  with  the  law.  The  federal 
statutes  have  fixed  one  case  where  an  action  in  a  court  may 
be  commenced  to  determine  the  right  to  possession  after  appli- 
cation for  patent,  and  by  the  rule,  *^Expressio  unius  est  excltisio 
alieriiis/*  no  other  action  can  be  maintained.  And  under  the 
same  rule  the  jurisdiction  of  the  land  office  is  immune  to  invasion 
by  courts.  {St  Paul  etc.  Co.  v.  Olson,  87  Minn.  117,  94  Am.  St. 
Ecp.  693,  91  N.  W.  294;  Brovm  v.  Hitchcock,  173  U.  S.  473,  19 
Sup.  Ct.  485,  43  L.  Ed.  772 ;  Cosmos  Ex.  Co.  v.  Gray  Eagle  0. 
t  Co.,  190  U.  S.  301,  23  Sup.  Ct.  692,  47  L.  Ed.  1064;  Vnited 
States  V.  Schurz,  102  U.  S.  378,  26  L.  Ed.  167 ;  Iron  etc.  Co.  v. 
CampbeU,  135  U.  S.  286,  10  Sup.  Ct.  765,  34  L.  Ed.  155,  160, 
16  Morr.  Min.  Bep.  218;  Kansas  City  etc.  Co.  v.  Clay,  3  Ariz. 
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326,  29  Pac.  9;  Orandin  v.  La  Bar,  3  N.  D.  446,  57  N.  W. 
241.)  The  land  office  is  a  giMui- judicial  tribunal,  and  in  the  ab- 
sence of  specific  provisions  to  the  contrary,  it  has  exclusive  juris- 
diction of  the  questions  involved  on  an  application  for  a  patent 
for  public  lands.  ( Wamekros  v.  Cowan,  13  Ariz.  42,  108  Pac. 
238;  Wight  v.  Dubois,  21  Fed.  693;  United  States  y.  Winona  etc. 
Co.,  67  Fed.  948,  958,  15  C.  C.  A.  96 ;  James  v.  Oermania  I.  Co., 
107  Fed.  597,  46  C.  C.  A.  476.)  A  statute  of  the  United  States 
cannot  be  affected  by  a  state  statute,  and  state  statutes  for  the 
recovery  of  real  property  are  not  applicable  in  actions  to  de- 
termine the  right  of  possession  of  United  States  lands.  {LUy 
M.  Co.  V.  Kellogg,  27  Utah,  111,  74  Pac.  518 ;  Steves  v.  Carson, 
42  Fed.  821,  16  Morr.  Min.  Eep.  12.) 

It  not  appearing  that  an  adverse  was  filed  within  time  and 
that  the  case  is  brought  within  the  statute,  and  within  the  excep- 
tion specified  by  the  statutes,  the  court  has  no  jurisdiction  in 
this  action.  The  respondents  cannot  come  into  court  for  relief, 
but,  if  they  are  entitled  to  relief,  they  must  proceed  in  the  land 
office,  where  the  law  provides  a  method  of  relief.  {Wight  v. 
Dubois,  21  Feb.  693;  Neilson  v.  Champagne  M,  dc  M.  Co.,  119 
Fed.  123,  55  C.  C.  A.  576,  22  Morr.  Min.  Rep.  438 ;  Golden  Be- 
ward  M.  Co.  v.  Buxton  M.  Co.,  79  Fed.  868,  873,  18  Morr.  Min. 
Eep.  592 ;  OwiUim  v.  Donnellan,  115  U.  S.  45,  5  Sup.  Ct.  1110, 
29  L.  Ed.  348,  15  Morr.  Min.  Rep.  482;  Wamekros  v.  Cowan, 
13  Ariz.  42,  108  Pac.  238.) 

Mr.  Chas.  Mattison,  Mr.  M.  J.  Cavanaugh,  and  Mr.  J.  A. 
Poore,  submitted  a  brief  in  behalf  of  Respondents.  Mr.  Poore 
argued  the  cause  orally. 

In  support  of  his  contention  that  the  district  court  had  no  juris- 
diction to  entertain  an  application  for  an  injunction,  or  any 
proceedings  in  the  action,  cites  a  number  of  authorities,  but 
a  careful  analysis  of  them  fails  to  disclose  a  case  which  we  con- 
sider directly  in  point;  most  of  the  assertions ' from  such  deci- 
sions cited  in  appellant's  brief  are  obiter,  and  such  generalities, 
when  considered  in  connection  with  the  facts  of  each  case,  can- 
not be  said  to  state  the  law  with  reference  to  the  facts  in  this 
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particular  case;  though,  upon  casual  reading,  it  might  be  so 
considered.    The  idea  that  a  person  is  barred  if  he  has  filed  no 
adverse  in  the  land  o£Sce  is  based  upon  the  theory  that  the  pub- 
lication of  the  sixty  days'  notice  of  the  application  is  process 
to  the  whole  world,  and  that  everyone  who  has  an  adverse  claim 
by  reason  of  this  notice  has  his  day  in  court ;  but  where  a  man 
acquires  rights  after  this  notice  has  expired,  how  can  he  be 
barred  upon  this  theory?    To  bar  him  under  such  circumstances 
would  be  to  deprive  him  of  due  process  of  law.     (Oolden  Rule 
v.  Buxton  Min.  Co.,  79  Fed.  875,  18  Morr.  Min.  Bep.  592.)     The 
rights  of  the  respondent  to  the  Fair  Trial  Lode  claim  depend 
on  a  compliance  with  the  laws  of  the  state  of  Montana,  as  well 
as  the  forfeiture  of  the  appellant,  and  in  a  protest  before  the 
land  office  these  could  not  be  considered,  as  only  the  acts  of 
the  applicant  could  be  gone  into;  so  that  the  respective  rights 
of  the  parties  could  not  be  finally  determined  in  such  a  proceed- 
ing.   Mr.  Lindley  on  Mines,  section  731,  says:    **It  is  hardly 
necessary  to  suggest  that  parties  relocating  after  the  period 
of  publication  have  no  standing  as  adverse  claimants.    If,  pend- 
ing the  patent  proceedings,  the  applicant  fails  to  perform  the 
annual  labor,  the  ground  becomes  subject  to  relocation;  but 
after  the  period  of  publication  has  elapsed,  such  relocator  cannot 
inject  himself  into  the  patent  proceedings.    His  remedy  is  in 
the  courts."     (Oillis  v.  Downey,  85  Fed.  483,  29  C.  C.  A.  280, 
19  Morr.  Min.  Rep.  253 ;  Cain  v.  Addenda  Mining  Co.,  29  L.  D. 
62;  Cleveland  v.  Eureka  No.  1  Min,  Co,,  31  L.  D.  69;  Enterprise 
Min,  Co.  V.  Rico,  167  U.  S.  108,  17  Sup.  Ct.  762,  42  L.  Ed.  96, 
18  Morr.  Min.  Rep.  661.)     Continuing,  he  says:   ''Necessarily 
such  a  relocation  based  on  the  original  applicant's  failure  to  do 
the  annual  labor  must  have  been  perfected  prior  to  the  culmi- 
nation of  the  patent  proceedings,  and  the  issuance  of  the  certifi- 
cate of  purchase."     (Neilson  v.  Champagne  Min,  Co,,  119  Fed. 
123,  55  C.  C.  A.  576,  22  Morr.  Min.  Rep.  438.)     Pending  the 
patent  proceedings,  and  until  certificate  of  purchase  is  issued, 
the  annual  labor  must  be  performed,  and  a  failure  to  do  so  sub- 
jects the  land  to  relocation.     {Willitt  v.  Baker,  133  Fed.  937; 
South  End  Min.  Co.  v.  Tinney,  22  Nev.  19,  35  Pac.  91 ;  Mor- 
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rison's  Mining  Rights,  14th  ed.;  p.  115.)  The  Land  Department 
has  nothing  to  do  with  settling  questions  as  to  the  performance 
of  annual  labor  upon  mining  claims,  nor  of  alleged  relocation 
thereof  by  reason  of  failure  to  perform  such  expenditure,  aris- 
ing under  section  2324  of  the  Revised  Statutes.  {Oaffney  v. 
Turner,  29  L.  D.  470;  Neilson  v.  Champagne,  119  Fed.  123,  55 
C.  C.  A.  576,  22  Morr.  Min.  Rep.  438;  Barklage  v.  Russell,  29 
L.  D.  401.) 

MR.  JUSTICE    HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  March  1, 1899,  the  defendant,  Kaufman,  made  application 
to  the  local  land  office  for  a  patent  to  his  Little  Spring  quartz 
lode  mining  claim.  During  the  period  of  publication,  an  adverse 
claim,  by  Thornton  and  others,  was  presented  and  allowed,  and 
suit  commenced  within  thirty  days  (in  May,  1899).  Proceedings 
in  the  court  were  carried  on  for  several  years.  On  January  7, 
1910,  this  court  rendered  its  final  decision  {Thornton  v.  Kauf- 
man, 40  Mont.  282, 135  Am.  St.  Rep.  618,  106  Pac.  361) ;  on  Feb- 
ruary 4  the  remittitur  issued,  but  was  not  filed  in  the  district 
court  until  December  3,  1910.  On  January  24,  1911,  this  action 
was  commenced.  In  the  complaint  the  plaintiffs  set  forth  the 
foregoing  history,  and  allege  that  defendant,  Kaufman,  failed 
to  do  any  annual  representation  work  during  1903,  1904,  or 
1909;  that,  on  January  8,  1910,  they  relocated  the  ground  as 
the  Fair  Trial  quartz  lode  mining  claim;  and  that  they  have 
ever  since  been  in  the  peaceful  possession  of  the  same.  They 
allege  that  the  patent  proceedings  are  still  pending  in  the  local 
land  office;  that  Kaufman  has  not  presented  to  the  local  land 
office  a  copy  of  the  judgment  in  Thornton  v.  Ka/ufm^n,  or  paid 
to  the  land  office  the  purchase  price  of  the  ground,  or  received 
a  receiver's  receipt,  but  that  he  is  about  to  proceed  to  secure  a 
patent  to  the  ground  in  controversy.  The  prayer  is  that  the 
plaintiffs'  title  be  quieted  as  against  Kaufman,  and  for  an  in- 
junction, restraining  him  from  prosecuting  the  patent  proceed- 
ings. A  temporary  injunction  was  issued.  Thereafter,  on  Feb- 
ruary 16|  1911,  defendant  appeared  and  presented  a  demurrer 
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to  the  complaint  and  a  motion  to  dissolve  the  temporary  injunc- 
tion. On  February  25th  the  demurrer  and  motion  were  over- 
ruled, and  this  appeal  is  prosecuted  from  the  order  of  the  court, 
refusing  to  dissolve  the  injunction. 

But  a  single  question  is  presented  for  our  determination,  viz.: 
Has  the  district  court  of  Silver  Bow  county  jurisdiction  to  hear 
and  determine  the  questions  raised  by  the  complaint  t  Appel- 
lant insists  that  these  questions  are  exclusively  for  the  determi- 
nation of  the  Land  Department,  and  this  assertion  is  predicated 
upon  the  failure  of  these  plaintiffs  to  adverse  Kaufman's  appli^ 
cation  for  patent.  However,  a  reference  to  the  facts  stated 
above  discloses  that  plaintiffs'  right  to  or  interest  in  the  property 
was  not  initiated  until  more  than  ten  years  after  the  period  of 
publication  of  Kaufman's  notice  of  application  for  patent  ex- 
pired. During  the  period  of  publication,  therefore,  these  plain- 
tiffs did  not  have  any  right  upon  which  to  base  an  adverse  claim. 
They  could  not  anticipate  that  such  right  would  thereafter  arise, 
and  even  if  they  could,  such  contemplated  right  would  not  give 
them  standing  as  adverse  claimants.  In  Enterprise  Mining  Co. 
V.  Rico-Aspen  Min.  Co.,  167  U.  S.  108, 17  Sup.  Ct.  762,  42  L.  Ed. 
96,  the  court  said:  **The  obvious  contemplation  of  the  law  in 
respect  to  these  adverse  proceedings  is  that  there  shall  be  a  pres- 
ent, tangible  and  certain  right,  and  not  a  mere  possibility." 
If,  then,  it  is  only  a  present,  certain  and  tangible  right  which 
justifies  an  adverse  claim,  under  section  2325,  United  States  Re- 
vised Statutes  (U.  S.  Comp.  Stats.  1901,  p.  1429),  clearly  these 
plaintiffs  could  not  bring  themselves  within  the  provisions  of  the 
law  applicable  to  adverse  claimants. 

That  neither  the  pendency  of  the  proceedings  for  patent  be- 
fore the  land  office,  nor  the  adverse  suit  by  Thornton  and  others, 
rdieved  Kaufman  from  the  necessity  of  doing  the  annual  repre- 
sentation work  upon  his  Little  Spring  claim  is  settled  beyond 
[1]  controversy.  The  duty  to  perform  such  work  continued 
until  payment  of  the  purchase  price  is  made  to  the  government 

(2  Lindley  on  Mines,  2d  ed.,  sec.  632 ;  1  Snyder  on  IVIines,  sec. 
493;  South  End  Min.  Co.  v.  Tinn^y,  22  Nev.  19,  35  Pac.  89,- 
U.  S.  Bev.  Stats.,  sec.  2324,  [U.  S.  Comp.  Stats.  1901,  p.  1426] } ; 
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and  failure  to  perform  such  work  subjects  the  claim  to  relocation. 
(Black  V.  Elkhorn  Min.  Co.,  163  U.  S.  445,  16  Sup.  Ct.  1101,  41 
L.  Ed.  221.) 

It  is  alleged  in  the  complaint,  and  for  the  purposes  of  this  ap- 
peal will  be  treated  as  true,  that  Kaufman  did  not  do  any  rep- 
resentation work  at  all  during  1909.  Under  such  circumstances, 
the  groirnd  was  open  to  relocation,  and  plaintiffs,  having  re- 
located it  by  complying  with  the  law,  acquired  the  right  to  the 
peaceable  possession  of  the  ground,  and  to  patent,  if  they  follow 
up  their  claim,  by  complying  with  the  law  hereafter. 

Appellant  bases  his  claim  that  this  action  will  not  lie,  upon 
the  following  provision  of  section  2325,  above:  "If  no  adverse 
claim  shall  have  been  filed  with  the  register  and  receiver  of  the 
proper  land  office  at  the  expiration  of  the  sixty  days  of  publica* 
tion,  it  shall  be  assumed  that  the  applicant  is  entitled  to  a  patent, 
upon  the  payment  to  the  proper  officer  of  five  dollars  per  acre, 
and  that  no  adverse  claim  exists."  Clearly  this  section  refers 
[2]  to  a  present,  tangible  claim,  existing  at  some  time  during 
the  sixty-day  period  of  publication.  In  the  Case  of  P.  Woleip- 
herg,  29  Land  Dec.  Dept.  Int.  302,  Secretary  Hitchcock  said: 
''The  assumption,  declared  in  section  2325  of  the  Revised  Stat- 
utes, that  no  adverse  claim  exists  in  those  instances  where  no  ad- 
verse claim  is  filed  in  the  local  land  office  during  the  period  of 
publication  relates  to  the  time  of  the  expiration  of  the  period  of 
publication  and  to  adverse  claims  which  might  have  been  made 
known  at  the  local  office  before  that  time.  It  has  nothing  to  do 
with  adverse  claims  which  are  initiated  subsequent  to  that  time, 
and  which  could  not,  therefore,  have  been  made  known  at  the 
local  office  during  the  period  of  publication. "  As  to  such  existing 
claim,  an  adverse  must  be  filed  in  the  land  office,  or  the  claim  is 
waived.  (Hamilton  v.  Southern  Nevada  Oold  etc.  Min.  Co.  (C. 
C),  33  Fed.  562,  13  Saw.  113;  Lily  Mining  Co.  v.  Kellogg,  27 
Utah,  111,  74  Pac.  518 ;  27  Cyc.  607.) 

But  what  shall  be  said  with  reference  to  the  adverse  claim 
which  arises  after  the  period  of  publication  has  expired!  It  is 
then  too  late  to  present  to  the  land  office  an  adverse  claim. 
Counsel  for  appellant  suggest  that  the  only  remedy  available  to 
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such  adverse  claimant  is  by  protest  to  the  Land  Department 
against  the  issuance  of  patent  to  the  original  applicant,  under  the 
last  clause  of  section  2325,  above,  which  reads:  ''And  thereafter 
no  objection  from  third  parties  to  issuance  of  a  patent  shall  be 
held  sufficient,  except  it  be  shown  that  the  applicant  has  failed 
to  comply  with  the  terms  of  this  chapter."    A  very  able  disser- 
tation upon  the  meaning  of  that  clause  is  found  in  Wight  v. 
Dubois  (C.  C),  21  Fed.  693,  wherein  Judge  Brewer  said:   "I 
thiak  all  that  it  covers  is  the  right  to  anybody  to  come  in  and 
enter  his  protest  or  objection ;  in  other  words,  to  say  to  the  offi- 
cers of  the  government  that  the  applicant  has  not  complied  with 
the  terms  of  the  statute,  and  to  insist  that  there  shall  be  an 
examination  by  such  officers  to  see  if  the  terms  have  in  fact  been 
complied  with.    He  does  not  appear  as  a  party  asserting  his  own 
rights;  but  if  we  may,  so  to  speak,  parallel  these  proceedingH 
with  those  in  a  court,  such  an  objector  appears  as  an  amicus 
curiae — a  friend  of  the  court — ^to  suggest  that  there  has  been 
error,  and  that  the  proceedings  be  stayed  until  further  examina- 
tion can  be  had.    Such  a  protest  does  not  bring  the  protestant 
into  court  for  the  assertion  of  his  own  title  or  right;  does  not 
revivify  rights  lost  by  a  failure  to  adverse.    True,  if  the  protest 
or  objection  is  sustained,  the  proceedings  will  be  set  aside,  new 
ones  must  be  commenced,  and  then  the  objector  may  be  in  a 
position  to  assert  his  rights;  but,  if  the  protest  or  objection  be 
not  sustained,  the  objector,  like  an    amicus  curiae,  has  nothing 
more  to  say  in  the  matter.    In  other  words,  the  right  to  protest 
is  not  the  right  to  contest.     The  latter  is  lost  by  the  failure  to 
adverse.    The  former  remains  open  to  everyone — holders  of  ad- 
verse claims,  as  well  as  others.    But  the  protest  is  only  to  the 
ofBcers  of  the  government,  challenges  only  the  applicant's  claims, 
and  in  no  manner  brings  up  for  consideration  any  claims  of  the 
protestant.    Such  a  protest  can  be  made  only  before  the  Land 
Department,  and,  if  there  rejected,  the  protestant  has  no  further 
standing  to  be  heard  anywhere.    The  protest  cannot  be  made 
the  basis  of  any  litigation  in  the  courts,  for  the  courts  are  only 
open  to  those  who  have  rights  to  assert ;  they  sit  for  the  determi- 
nation of  controversies.    They  do  not,  at  the  instance  of  stran- 


256  PooBB  BT  AL.  V,  Kaupman.  [Oct.  T.  '11 

gers,  review  the  regularity  of  proceedings  between  parties  who 
are  competent  to  determine  s\\Qh  regularity,  and  who  do  not 
themselves  invite  any  judicial  determination/'  That  this  con- 
struction of  the  statute  is  correct  is  manifest  from  a  review  of 
the  several  paragraphs  of  chapter  6  (sections  2318-2352,  Rev. 
Stats.  U.  S.  [U.  S.  Comp.  Stats.  1901,  pp.  1423-1442]). 

If  the  Land  Department  had  jurisdiction  over  conflicting 
claims  between  private  individuals,  and  the  machinery  for  de- 
termining such  claims,  there  would  never  have  been  any  occasion 
for  referring  adverse  claims  to  the  courts  for  adjudication.  It 
is  only  because  the  Land  Department  cannot  determine  such 
claims  that  the  aid  of  the  courts  is  invoked.  The  Land  Depart- 
ment has  held  uniformly  that  questions  arising  over  the  failure 
of  an  entryman  to  do  the  annual  representation  work,  or  the 
relocation  of  his  claim  by  another  for  his  failure  to  do  such  work, 
involve  matters  of  conflicting  rights  between  rival  claimants  with 
which  the  Land  Department  does  not  concern  itself;  but  such 
questions  are  for  the  determination  of  the  courts.  In  the  Case 
of  P.  Wolenherg,  above,  the  Secretary  of  the  Interior  further 
said:  **The  annual  expenditure  of  $100,  in  labor  or  improve- 
ments, required  by  section  2324  of  the  Revised  Statutes,  is  solely 
a  matter  between,  rival  or  adverse  claimants  to  the  same  mineral 
land,  and  goes  only  to  the  right  of  possession,  the  determination 
of  which  is  committed  to  the  courts,  and  not  to  the  Land  Depart- 
ment. In  this  respect,  the  requirement  made  by  section  2324  is 
essentially  different  from  that  made  by  section  2325,  which 
makes  the  expenditure  of  $500,  in  labor  or  improvements,  a  con- 
dition to  the  issuance  of  patent,  and  therefore  a  matter  between 
the  applicant  for  patent  and  the  government,  the  determination 
of  which  is  committed  to  the  Land  Department."  To  the  same 
effect  are  The  Marburg  Lode  Mining  Claim,  30  Land  Dec.  Dept. 
Int.  202 ;  Cleveland  v.  Eureka  O.  M.  &  M,  Co.,  ^1  Land  Dec. 
Dept.  Int.  69. 

In  Barklage  v.  Russell,  29  Land.  Dec.  Dept.  Int.  401,  there  was 
an  attempt  made  to  follow  out  the  suggestion  of  appellant,  in  this 
instance,  by  protesting  to  the  government  against  the  issuance  of 
patent.    The  protestant  there  alleged  that  the  patent  applicant 
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had  failed  to  do  the  annual  representation  work,  and  that  he 
(proteatant)  had  relocated  the  ground ;  but  the  protest  was  sum- 
marily dismissed,  and  Secretary  Hitchcock  said:  ''The  allega- 
tions of  the  protest  amount  to  nothing  more  nor  less  than  the 
assertion  of  a  claim  adverse  to  that  of  the  entryman,  Russell,  and 
arising  subsequent  to  the  period  of  publication  of  the  notice  of 
the  application  for  patent.  The  Land  Department  has  nothing 
to  do  with  questions  as  to  the  performance  of  annual  expendi- 
ture upon  mining  claims,  nor  of  alleged  relocations  thereof  by 
reason  of  failure  to  perform  such  expenditure,  arising  under 
section  2324  of  the  Revised  Statutes.  These  questions  are  solely 
matters  between  rival  or  adverse  claimants  to  mineral  lands,  and 
go  only  to  the  right  of  possession  of  the  land  involved.  The 
determination  of  that  right,  between  such  claimants,  however, 
or  whenever  the  adverse  claim  may  be  alleged  to  have  had  its 
origin,  is  committed  by  the  mining  laws  to  the  courts  alone." 

It  appears,  therefore,  that  a  protest  to  the  Land  Department, 
based  upon  the  allegations  of  plaintiffs'  complaint  herein,  would 
not  receive  any  consideration  whatever.  If  the  Land  Depart- 
ment will  not  hear  the  plaintiffs,  and  the  courts  have  no  juris- 
diction to  hear  them  as  appellant  contends,  they  are  remediless. 
But  this  cannot  be.  If  their  allegations  are  true,  they  have  a 
valid,  subsisting  mining  claim:  Such  a  claim  is  property  in 
[3]  the  highest  sense  of  the  term,  subject  to  be  sold,  mortgaged 
and  inherited,  without  infringing  the  paramount  title  of  the 
government.  (Cobban  v.  Meagher,  42  Mont.  399,  113  Pac.  290; 
Manuel  v.  WiUff,  152  U.  S.  505,  14  Sup.  Ct.  651,  38  L.  Ed.  532.) 
According  to  the  allegations  of  this  complaint,  plaintiffs'  prop- 
erty will  be  injured  by  Kaufman's  proceeding  to  secure  patent 
to  the  same  ground;  and  the  courts  of  this  state  are  open  to 
afford  a  remedy  for  such  injury,  or  to  prevent  it  in  a  proper  case. 
(Article  III,  sec.  6,  Montana  Constitution.) 

Oar  conclusion  is  that,  if  an  adverse  claim  is  in  existence  at 
any  time  during  the  sixty-day  period  of  publication,  it  must  be 
presented  to  the  land  oflBce,  or  it  is  waived.  If  such  adverse 
[4]  claim  does  not  arise  until  after  the  period  of  publication 
baa  expired,  the  claimant  may  invoke  the  aid  of  the  court,  in 
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the  first  instance,  to  quiet  his  title  as  against  the  patent  appli- 
cant. This  is  the  holding  in  Oillis  v.  Downey,  85  Fed.  483,  29 
C.  G.  A.  286,  approved  in  2  Lindley  on  Mines,  sections  696  and 
731,  and  is,  we  think,  clearly  correct. 

Some  reliance  is  placed  by  appellant  upon  the  decision  of  this 
court  in  Murray  v.  Polglase,  23  Mont.  401,  59  Pac.  439.  So  far 
as  the  decision  in  that  case  is  concerned,  it  does  not  go  further 
than  to  hold  that  these  plaintiffs  would  not  have  been  heard  to 
intervene  in  the  adverse  suit  of  Thornton  v.  Kaufman,  for  the 
reason  that  they  had  not  presented  an  adverse  claim  to  the  local 
land  office.  In  the  course  of  the  opinion,  this  court,  after  de- 
termining that  the  interveners  in  that  action  had  no  standing 
in  court,  by  way  of  suggestion,  said:  '*If  they  have  any  right 
to  the  ground  in  controversy,  they  •  •  •  must  be  relegated 
to  the  land  office,  where  they  may  be  permitted  to  show  that  the 
parties  who  may  succeed  herein  have  not  complied  with  the 
law" — and  in  support  of  this  is  cited  Lindley  on  Mines,  1st  ed., 
section  758,  where  the  same  suggestion  is  to  be  found.  The 
decision  in  Murray  v.  Polglase  was  rendered  in  1899.  In  the 
second  edition  of  Lindley  on  Mines,  issued  in  1903,  the  author 
adds  to  the  suggestion  above  the  following:  **0r  the  relocator 
may  pursue  his  remedy  in  the  courts,  regardless  of  the  pendency 
of  patent  proceeding" — citing  Oillis  v.  Downey,  above.  But,  as 
shown  by  the  decided  cases,  the  Land  Department  has  now  finally 
adopted  the  policy  that  it  will  not  consider  a  protest,  based  upon 
such  grounds  as  plaintiffs  here  present,  so  that  the  suggestion 
made  in  Murray  v.  Polglase  is  now  of  no  force. 

The  order  of  the  district  court  is  affirmed. 

'Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 
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In  Rb  COLBBBT'S  ESTATB.    KOLBOW  bt  al.,  Appellants, 

V.  STATE  ET  AL.,  Respondents. 

(No.  3,026.) 
(Submitted  NoTember  22,  1911.    Decided  November  28,  1911.) 

[119  Pac,  791.] 

Estates  of  Deceased  Persons — Succession — Right  to  Inherit-^ 
Power  of  Legislature — Nonresident  Aliens — Constitution — 
Statutes  of  Limitations. 

Heinhip — ^Bight  to  Inherit — ^Nonresident  Aliens — ^Power  of  Legislature. 
1.  The  right  to  inherit  is  dependent  upon  the  will  of  the  legislature, 
except  in  so  far  as  its  power  in  this  regard  is  restricted  by  constitutional 
provisions;  hence  an  alien  or  foreigner  maj  inherit  lands  or  take  hy 
law  only  by  grace  of  the  state  within  the  boundaries  of  which  they 
are  situated. 


Same — ^Power  of  Legislature — ^Vested  Bights. 

2.  The  legislature  may,  in  conferring  upon  nonresident  foreigners  the 
right  to  take  by  inheritance,  impose  any  condition  or  burden  it  chooses, 
even  after  the  right  has  vested  and  before  the  subject  of  the  inheritance 
has  reached  the  hands  of  the  heir,  provided  it  does  not  deny  due 
process  of  law. 

Same — ^Nonresident  Aliens — Statutes  of  Limitations — Constitution. 

3.  Section  4835,  Bevised  Codes,  providing,  inter  alia,  that  a  nonresi- 
dent foreigner  can  take  by  succession  only  if  he  appears  and  claims 
such  succession  within  five  years  after  the  death  of  the  decedent  to 
whom  he  claims  succession,  held,  a  statute  of  limitations,  not  in  any- 
wise affecting  the  right  conferred,  and  not  repugnant  to  the  constitu- 
tional provision  (Art.  Ill,  sec.  25)  placing  aliens  and  denizens  on  the 
same  footing  as  citizens  in  granting  the  right  to  inherit. 

Limitation  of  Actions — ^Nature  of  Statutes. 

4.  Statutes  of  limitations  are  statutes  of  repose,  which  the  legislature 
may  make  applicable  even  to  vested  rights,  provided  they  accord  tb  the 
citizen  a  reasonable  time  in  which  his  right  may  be  enforced. 

Constitution — ^Discrimination  Between  Citizens  and  Foreigners. 

5.  Section  2  of  Article  lY  of  the  Constitution  of  the  United  States 
declaring  that  "the  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  states,"  held,  not 
to  apply  to  foreigners  who  havo  never  been  residents  of  any  of  the 
states  of  the  Union. 

Same — Heirship— Statutes  of  Limitations — ^Discrimination  Between  Citizens 
and  Foreigners. 

6.  Since  the  legislature  in  enacting  statutes  of  limitation  may  lawfully 
discriminate  even  between  citizens  of  the  different  states,  a  nonresident 
foreigner  may  not  successfully  invoke  the  provision  of  section  2,  Article 
lY,  United  States  Constitution,  in  support  of  his  contention  that  sec- 
tion 4835,  Bevised  Codes,  making  his  right  to  inherit  depend  upon  his 
claiming  succession  within  five  years  after  the  death  of  the  decedent, 
ia  unconstitutional. 
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Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge, 

In  the  Matter  of  the  settlement  of  the  estate  of  Charles  Col- 
bert, deceased,  in  which  Johann  Kolbow  and  others  residents 
of  the  German  empire,  sought  to  be  declared  heirs  of  the  de- 
ceased, the  state  through  the  attorney  general  answered,  con- 
troverting the  rights  of  the  petitioners.  From  a  judgment  disj- 
missing  the  complaint  of  petitioners  and  an  order  denying  them 
a  new  trial,  they  appeal.    Af&rmed. 

Mr,  C,  M,  Parr,  and  Mr,  Frank  A.  Lenz,  for  Appellants,  sub- 
mitted a  brief;  Mr.  Parr  argued  the  cause  orally. 

By  subdivision  25,  Article  III  of  the. Constitution,  aliens  are 
put  upon  the  same  footing  as  citizens  of  this  state  as  to  the  inheri- 
tance of  mines  and  mining  property.  The  heirs  at  law  of  the 
deceased  intestate  became  vested  with  the  constitutional  right 
of  inheritance  immediately  upon  the  death  of  the  deceased; 
and  this  right  is  not  based  upon  conditions,  and  legislative 
bodies  cannot  take  away  this  right  granted  by  the  Constitution. 
The  alien,  upon  inheriting  mines  and  mining  property  need 
not  make  a  residence  within  the  state;  he  need  not  sell  his 
estate;  he  need  not  take  actual  possession  of  it;  his  right  be- 
comes an  absolute  fee,  and  he  can  do  with  it  as  he  wilL  (See 
Gdsthorpe  v.  FumeU,  20  Mont.  299,  51  Pac.  267,  39  L.  R 
A.  170;  Stewart  v.  Harriman,  56  N.  H.  25,  22  Am.  Rep.  408; 
Westervelt  v.  Gregg,  12  N.  Y.  202,  62  Am.  Dec.  160;  Davis  v. 
Newton,  6  Met.  (Mass.)  537.)  An  Act  of  the  legislature  which 
seeks  to  devest  or  impair  vested  rights  of  property  is  generally 
held  to  be  unconstitutional  and  void.  {Bullard  v.  Smith,  28 
Mont.  387,  72  Pac.  762;  6  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
255,  and  cases  cited.)  Statutes  changing  the  time  within  which 
an  action  may  be  brought  affects  merely  the  remedy  in  which 
no  one  has  a  vested  right.  {Bradley  v.  N orris,  63  Minn.  156, 
65  N.  W.  357.) 

When  the  rights  of  heirs  and  legatees  are  vested  at  the  death 
of  the  testator,  they  cannot  be  affected  by  a  subsequent  Act  of 
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the  legislature.  (8  Cyc.  913 ;  Kdso  v.  Stigar,  75  Md.  376,  24 
Atl.  18 ;  Second  Vniversalist  Society  t.  Dugan,  65  Md.  460,  5 
Atl.  415 ;  Rock  HUl  College  v.  Jones,  47  Md  1 ;  People  v.  Ryder, 
65  Hun,  175,  19  N.  Y.  Supp.  977.) 

Mr.  Albert  J.  Galen,  Attorney  General,  Mr.  C.  F.  KeUey, 
and  Mr.  Carl  J.  Christian,  for  Respondent  State  of  Montana, 
submitted  a  brief ;  Mr.  J.  A.  Poore,  Assistant  Attorney  General, 
argued  the  cause  orally. 

TTie  claim  of  Johann  Kolbow  et  ol.  is  barred  by  the  provision 
of  section  4835  of  the  Revised  Codes  of  Montana.  We  contend 
that  there  is  nothing  in  this  statute,  nor  in  any  other  statute, 
which  gives  the  right  of  succession  to  a  nonresident  alien ;  but 
assuming  that  such  statute  does  confer  such  right,  and  further 
assuming  that  the  property  of  this  estate  consists  chiefly  of 
mining  property,  is  the  limitation  contained  in  the  provision 
that  no  nonresident  foreigner  can  take  by  succession  unless  he 
appears  and  claims  such  succession  within  five  years  contrary  to 
the  constitutional  right  given  as  aforesaid!  It  is  a  well-estab- 
lished rule  that  aliens  or  foreigners  may  not  inherit  lands,  or 
take  by  Act  of  law,  except  by  the  grace  of  the  state  where  the 
land  is  situated.  This  being  so,  inheritance  by  such  persons  is 
a  privilege  upon  which  a  state  which  grants  it  may  place  any 
burdens  or  restrictions  which  it  may  see  fit.  As  illustrations  of 
this  rule,  we  cite  the  following  cases:  Fairfax  v.  Hunter,  7 
Cranch  (U.  S.),  603,  3  L.  Ed.  453;  Levy  v.  McCartee,  6  Pet. 
(U.  S.)  102,  8  L.  Ed.  334;  Blight  v.  Rochester,  7  Wheat. 
(U.  S.)  535,  5  L.  Ed.  516;  Fitz  Simmons  v.  Fitz  Simmons,  10 
Wend.  (N.  Y.)  9,  24  Am.  Dec.  198;  Andrews  v.  Spear,  48  Tex. 
567;  Leary  v.  Leary,  50  How.  Pr.  (N.  Y.)  122;  N orris  v.  Hoyt, 
18  Cal.  217;  People  v.  Irvin,  21  Wend.  (N.  Y.)  128;  Overing 
V.  Russell,  32  Barb.  (N.  Y.)  263;  Furenes  v.  Mickelson,  86  Iowa, 
508,  53  N.  W.  416;  Heeney  v.  Benevolent  Society,  33  Barb. 
(N.  Y.)  360;  Guyer  v.  Smith,  22  Md.  239,  85  Am.  Dec.  650; 
Yeaker  v.  Yeaker,  4  Met.  (Ky.),  33,  81  Am.  Dec.  530;  Barclay 
V.  Cameron,  25  Tex.  233 ;  McClenaghan  v.  McClenaghan,  1  Strob. 
Eq.  (3.  C.)  295,  47  Am.  Dec.  532,  3  Morr.  Min.  Rep.  222.    In 
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the  case  of  In  re  Watson  Estate,  31  Mont.  438,  78  Pac.  702,  this 
court  said  with  reference  to  this  statute:  ''We  do  not  deem  the 
authority  cited  by  appellant  in  point,  nor  do  we  see  any  constitu- 
tional objection  to  the  statutes  in  question."  (See,  also,  State 
ex  rel,  Donovan  v.  District  Court,  25  Mont.  355,  65  Pac.  120.) 
The  statute  has  been  repeatedly  held  constitutional  in  the  state 
of  California,  section  1404  of  whose  Civil  Code  is  identical  with 
section  4835,  supra.  (See  People  ex  rel.  Attorney  Oeneral  ▼. 
Roach,  Admr.,  76  Cal.  294,  18  Pac.  407 ;  Estate  of  Billings,  65 
Cal.  594,  4  Pac.  639 ;  State  v.  Smith,  70  Cal.  153,  at  157,  12  Pac. 
121 ;  In  re  Pendergast  Estate,  143  Cal.  135,  76  Pac.  962 ;  In  re 
Leopold,  67  Cal.  385,  7  Pac.  766.) 

Complainants'  position  that  vested  rights  in  real  property  are 
not  subject  to  be  devested  through  the  operation  of  statutes  of 
limitations  is  untenable.  Every  statute  prescribing  a  time  after 
which  actions  for  the  recovery  of  real  property  may  be  brought 
does  this  precise  thing.  As  to  the  general  constitutionality  of 
such  statutes,  see  Wood  on  Limitations,  sec.  11,  and  cases  cited ; 
Oeorge  v.  Gardner,  49  Ga.  441 ;  De  Moss  v.  Newton,  31  Ind.  219. 

Statutes  which  hold  that  its  terms  shall  not  run  against  the 
plaintiff  if  he  resides  in  the  state,  but  shall  if  he  resides  out 
of  it,  are  held  not  to  violate  the  provisions  of  the  federal  con- 
stitution that  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  states. 
(Chemung  Canal  Bank  v.  Lowery,  93  U.  S.  72,  23  L.  Ed.  806.) 
The  same  has  been  held  repeatedly  in  respect  to  statutes  barring 
judgments  obtained  in  other  states.  {Meek  v.  Meek,  45  Iowa, 
294.)  That  the  statute  may  provide  different  periods  of  limita- 
tions as  to  nonresidents,  see  Hawse  v.  Burgmire,  4  Colo.  313. 

Messrs.  Clayberg  &  Horsky,  and  Mr.  M.  P.  OUchrist,  sub- 
mitted a  brief  in  behalf  of  Respondents  other  than  the  State  of 
Montana. 

Section  4835,  Revised  Codes,  does  not  affect  the  right  of  a 
nonresident  alien  to  inherit  property  or  receive  the  same  by  suc- 
cession, but  merely  provides  that  he  must,  within  five  years  after 
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the  death  of  the  decedent,  seek  the  statutory  remedy  to  make 
his  rights  available  and  effective.  This  clearly  goes  only  to  the 
remedy,  and  not  to  the  right  itself.  Counsel  may  insist  that  in 
effect  it  destroys  his  vested  right  of  succession  if  he  does  not 
appear  and  claim  the  same  within  five  years.  We  submit  that 
his  right  of  succession  is  not  destroyed,  but  that  the  statute 
renders  such  right  ineffective,  because  he  has  not  availed  him- 
self of  the  statutory  remedy  within  the  time  prescribed.  Stat- 
utes of  limitations  are  not  held  unconstitutional  on  the  theory 
that  they  destroy  a  right,  but  are  sustained  upon  the  theory  that 
the  legislature  always  has  power  to  determine  the  time  within 
which  any  person,  whether  a  citizen  or  a  nonresident,  may  come 
into  our  courts  and  take  legal  proceedings  to  enforce  any  right, 
whether  vested  or  otherwise.  A  statute  of  limitations  is  in  the 
nature  of  a  statute  of  rest  or  repose,  and  is  required  by  public 
policy  for  the  purpose  of  ending  litigation  and  putting  titles  to 
property  at  rest. 

A  statute  of  limitations  never  affects  the  right  of  a  party, 
but  simply  the  remedy  provided  to  obtain  and  enjoy  such  right, 
nierefore,  the  question  of  the  remedy  to  obtain  such  right  is 
always  within  the  powers  of  the  legislature,  both  as  to  the 
method  and  the  time  of  its  exercise.  Some  remedy,  of  course, 
must  exist,  and  the  time  within  which  it  may  be  exercised  should 
be  reasonable,  but,  generally  speaking,  any  time  fixed  by  the 
legislature  would  be  deemed  prima  facie  reasonable,  unless  on 
its  face  it  would  amount  to  practical  confiscation  of  property, 
or  the  absolute  denial  of  a  right.  The  validity  of  such  legisla- 
tion may  only  be  attacked  by  the  allegation  of  facts  showing 
that  the  time  allowed  by  the  statute  is  unreasonable,  and  amounts 
either  to  a  practical  confiscation  of  property,  or  an  absolute 
denial  of  rights,  and  relief  against  such  statute  can  only  be  ob- 
tained by  proof  of  the  existence  of  such  facts. 

There  is  no  allegation  in  this  proceeding  even  tending  to  show 
that  the  time  limited  by  section  4835  is  unreasonable,  or  amounts 
either  to  a  practical  confiscation  of  property,  or  an  absolute 
denial  of  any  righti  so  that  the  question  of  the  reasonableness 
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of  the  time  provided  by  the  statute  not  being  attacked  must 
stand  as  admitted. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court 

Charles  Colbert  died  intestate  in  Silver  Bow  county  on  Febru- 
ary 14,  1901.  He  left  an  estate,  consisting  of  real  and  personal 
property,  of  an  estimated  value  of  $45,000.  Of  this  total  $4,000 
was  money  on  deposit.  The  real  estate  is  described  as  ''about 
sixteen  acres  of  land,  being  portions  of  survey  Nos.  996  A.  B. 
and  C,  Emery  Placer,  and  Survey  No.  1702,  Otisko  Lode,  ex- 
cepting portions  of  the  surface,  which  do  not  belong  to  the  es- 
tate." The  estate  has  been  in  process  of  administration  by  the 
district  court  of  Silver  Bow  county,  and  has  not  yet  been  closed. 
So  far  as  was  ascertainable  at  the  time  of  his  death,  the  de- 
ceased left  no  known  heirs,  either  in  the  direct  or  collateral  line, 
and  as  yet  no  one  has  established  a  right  to  the  succession.  On 
April  27,  1909,  Johann  Kolbow  and  thirty-four  other  persons, 
residents  of  the  German  empire,  filed  their  complaint  under  the 
provisions  of  sections  7670  and  7671,  Revised  Codes,  alleging 
that  the  true  name  of  the  deceased  was  Frederick  Carl  Kol- 
bow ;  that  they  are  his  heirs  and  entitled  to  the  succession,  and 
praying  that  the  court  ascertain  and  declare  their  rights.  The 
state  of  Montana  appeared  through  the  attorney  general  and 
answered,  controverting  the  alleged  rights  of  the  petitioners, 
upon  the  assumption  that,  the  intestate  having  died  without 
heirs,  the  property  belonging  to  his  estate  has  escheated  to  the 
state  of  Montana.  It  is  also  alleged  that  the  petitioners  are 
and  always  have  been  foreigners  residing  in  Germany,  and  that 
Ihey  are  barred  from  asserting  any  claim  of  right  to  succeed  to 
Ihe  estate  by  the  provisions  of  section  4835,  Revised  Codes. 
Jay  Cross  Busch  and  other  persons  also  filed  an  answer.  They 
])ut  in  issue  all  the  allegations  of  the  complaint,  and  allege  that 
Ihe  claims  of  plaintiffs  are  barred  by  the  provisions  of  the  stat- 
ute. They  then  aver  that  they  are  the  sole  surviving  heirs  of  the 
deceased,  and  ask  that  their  rights  as  sudi  be  determined,  and 
that  the  estate  be  distributed  to  thenu    This  answer  also  alleges 
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other  matters  which  are  not  now  pertinent.  The  plaintiffs  re- 
plied, joining  issues  on  both  answers.  Thereafter,  on  April  26, 
1910,  in  order  to  avoid  the  expense  of  producing  evidence,  coun- 
sel representing  all  the  parties  entered  into  a  stipulation,  by  the 
terms  of  which  they  agreed  to  submit  to  the  court  for  decision 
in  advance  of  the  trial  the  question,  among  others  not  now  im- 
portant, whether  the  claims  of  plaintiffs  .are  barred  by  the  pro- 
visions of  the  statute,  supra,  each  party  reserving  the  right  to 
appeal  from  the  judgment  rendered  on  this  decision.  The  court 
held  in  favor  of  the  defendants,  asd  rendered  and  entered  judg- 
ment dismissing  the  complaint.  The  plaintiffs  have  appealed 
from  the  judgment  and  an  order  denying  their  motion  for  a  new 
trial. 

It  is  argued  that  the  court  erred  in  sustaining  the  contention 
of  defendants,  for  that  the  limitation  prescribed  by  the  section 
of  the  statute  supra,  is  repugnant  to  section  25,  Article  III,  of 
the  state  Constitution.  The  statute  declares : ' '  Sec.  4835.  Resi- 
dent aliens  may  take  in  all  cases  by  succession  as  citizens ;  and 
no  person  capable  of  succeeding  under  the  provisions  of  this 
title  is  precluded  from  such  succession  by  reason  of  the  alienage 
of  any  relative ;  but  no  nonresident  foreigner  can  take  by  succes- 
sion, unless  he  appears  and  claims  such  succession  within  five 
years  after  the  death  of  the  decedent  to  whom  he  claims  succes- 
sion." The  section  of  the  Constitution  is  as  follows:  ''Aliens 
and  denizens  shall  have  the  same  right  as  citizens  to  acquire, 
purchase,  possess,  enjoy,  convey,  transmit  and  inherit  mines  and 
mining  property,  and  milling,  reduction,  concentrating  and  other 
works,  and  real  property  necessary  for  or  connected  with  the 
business  of  mining  and  treating  ores  and  minerals:  Provided, 
that  nothing  herein  contained  shall  be  construed  to  infringe 
upon  the  authority  of  the  United  States  to  provide  for  the  sale 
or  disposition  of  its  mineral  and  other  public  lands." 

In  their  brief  counsel  for  appellants  state  their  position  as 
follows:  '^Aliens  are  put  upon  the  aame  footing  as  citizens  of 
this  state  as  to  the  inheritance  of  mines  and  mining  property. 
The  heirs  at  law  of  the  deceased  intestate  became  vested  with 
the  constitutional  right  of  inheritance  immediately  upon  the 
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death  of  the  deceased,  and  this  right  is  not  based  upon  condi- 
tions, and  legislative  bodies  cannot  take  away  this  right  granted 
by  the  Constitution.  The  alien  upon  inheriting  mines  and  min- 
ing property  need  not  make  a  residence  within  the  state ;  he  need 
not  sell  his  estate ;  he  need  not  take  actual  possession  of  it ;  his 
right  becomes  an  absolute  fee ;  and  he  can  do  with  it  sa  he  will.'' 
They  then  proceed  to  argue  that,  since  the  right  to  take  the  in- 
heritance vests  at  once  upon  the  death  of  the  intestate,  the  legis^ 
lature  in  enacting  section  4835,  supra,  has  in  effect  destroyed  the 
right,  or  has  imposed  a  condition  which  is  prohibited  by  the 
provision  of  the  Constitution. 

That  the  right  of  the  heir  to  take  vests  at  once  upon  the  death 
of  the  intestate  cannot  be  doubted.  This  we  believe  is  the  rule 
everywhere.  It  has  been  expressly  recognized  by  the  legislature ; 
but  the  property,  the  subject  of  the  inheritance,  in  whatever  form 
it  nuiy  be,  goes  into  the  control  of  the  district  court  and  the 
possession  of  the  administrator  for  the  purposes  of  administra- 
tion. (Bev.  Codes,  sec.  4819.)  It  becomes  the  duty  of  the  ad- 
ministrator to  take  possession  as  soon  as  he  is  appointed,  and 
to  make  and  return  to  the  court  an  inventory  and  appraisement 
of  all  property  which  comes  into  his  hands.  (Section  7493.) 
The  purpose  of  these  provisions  and  others  found  in  the  Codes 
touching  the  administration  and  distribution  of  estates  is  to 
have  judicially  determined  and  discharged  the  claims  of  cred- 
itors, to  which  are  postponed  all  other  claims,  and  then  to  have 
ascertained  those  who  are  entitled  to  the  residue  of  the  estate, 
if  any,  and  secure  distribution  to  them. 

The  right  to  inherit,  resting  as  it  does  in  public  policy,  is  de- 
pendent entirely  upon  the  will  of  the  legislature,  except  in  so  far 
[1]  as  its  power  is  restricted  by  constitutional  provisions. 
Therefore  no  one  has  the  natural  right  to  be  the  future  heir  of 
a  living  person.  (14  Cyc.  25.)  So  an  alien  or  foreigner  may 
not  inherit  lands  or  take  by  law,  except  by  grace  of  the  state 
where  the  land  is  situated.  (Blight's  Lessee  v.  Rochester,  7 
Wheat.  535,  5  L.  Ed.  516;  Orr  v.  Hodgson,  4  Wheat.  453,  4  L. 
Ed.  613;  Jackson  v.  Fitz  Simmons,  10  Wend.  (N.  Y.)  9,  24  Am. 
Dec.  196 ;  Norris  v.  Hoyt,  18  Cal.  217 ;  McClenaghan  r.  McClen- 
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aghan,  1  Strob.  Eq.  (S.  C.)  295,  47  Am.  Dec.  532;  Yeaker's 
Heirs  ▼.  Teaker's  Heirs,  4  Met.  (Ky.)  30,  81  Am.  Dec.  530  j 
Furenes  v.  Mickelson,  86  Iowa,  508,  53  N.  W.  416 ;  King  v.  Ware, 
53  Iowa,  97,  4  N.  W.  858 ;  Andrews  v.  Spear,  48  Tex.  567.)  The 
legislature  may,  therefore,  in  conferring  the  right  upon  non- 
resident foreigners,  which  it  has  done  by  conferring  the  right 
[2]  upon  citizens  to  take  by  inheritance,  impose  any  condition 
or  burden  it  pleases,  even  after  the  right  has  vested  and  before 
the  subject  of  the  inheritance  has  actually  reached  the  hands  of 
the  heir,  so  long  as  it  does  not  deny  due  process  of  law.  {Oels- 
ikorpe  V.  FumeU,  20  Mont.  299,  51  Pac.  267,  39  L.  R.  A.  170.) 
The  provision  of  the  Constitution,  supra,  goes  no  further  than 
to  put  aliens  and  denizens  on  the  same  footing  as  citizens  in 
granting  the  right  to  inherit.  In  other  words,  since  citizens  have 
the  right,  aliens  and  denizens  also  have  it.  The  provision  is 
not  a  limitation  upon  the  power  of  the  legislature  to  impose  upon 
it  the  condition  prescribed  in  section  4835  of  the  statute,  supra, 
or  any  other  condition  which  it  may  deem  necessary  to  pre- 
scribe in  order  that  estates  may  be  properly  administered  and 
[3]  distributed.  This  provision  is  a  statute  of  limitations 
which  does  not  affect  in  any  way  the  right  conferred.  It  deals 
with  the  remedy  only,  and,  being  remedial  in  its  nature,  is  not 
in  any  wise  rerpugnant  to  the  provision  of  the  Constitution. 

The  Constitution  of  California  contains  a  provision  granting 
to  foreigners  of  the  white  race  eligible  to  become  citizens  of  the 
United  States  under  the  naturalization  laws  the  same  right  to 
inherit  as  native-bom  citizens  possess.  Section  672  of  the  Civil 
Code  provides:  ''If  the  nonresident  alien  takes  by  succession 
he  must  appear  and  claim  the  property  within  five  years  from 
the  time  of  succession  or  be  barred,"  In  considering  these  pro- 
visions, the  supreme  court  of  that  state,  in  Estate  of  BUlings, 
65  Cal.  593,  4  Pac.  639,  said :  ' '  It  is  contended  that  under  the 
lection  of  the  Constitution  above  quoted  [Const.,  Art.  I,  sec. 
17]  the  whole  of  the  estate  of  the  deceased  vested  in  the  heirs 
who  were  residents  of  the  state  at  the  time  of  his  death,  to  the 
exclusion  of  those  who  were  not  then  residing  in  the  state.  It  is 
tme  that  such  would  have  been  the  effect  of  the  constitutional 
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provision  had  there  been  no  legislation,  operative  at  the  time 
of  the  death  of  the  intestate,  extending  the  right  of  saccession 
or  inheritance  to  nonresident  alien  heirs.  The  Constitution  did 
not  inhibit  such  legislation.  It  was  so  held  in  State  v.  Rogers, 
13  Cal.  160,  under  the  Constitution  of  1849,  in  which  was  a  sec- 
tion (sec.  17,  Art.  I)  similar,  as  far  as  this  question  is  concerned, 
to  the  one  referred  to  and  quoted  above  from  the  present  Con- 
stitution. We  see  no  violation  of  the  Constitution  in  the  sec- 
tions of  the  Civil  Code  above  quoted,  extending  the  right  of 
inheritance  to  nonresident  aliens." 

Statutes  of  limitations  are  statutes  of  repose.  Their  object 
is  to  suppress  fraudulent  and  stale  claims  which  it  is  sought  to 
[4J  enforce  after  the  lapse  of  time,  during  which  witnesses 
have  died  or  removed  and  the  evidence  touching  the  transac- 
tion has  faded  from  memory  or  has  been  destroyed.  That  it  is 
within  the  power  of  the  legislature  to  enact  them  cannot  now 
be  questioned,  and  they  are  in  all  cases  to  which  they  apply 
honorable  and  legitimate  defenses.  (Anctconda  Min.  Co.  v.  Saile, 
16  Mont.  8,  50  Am.  St.  Rep.  472,  39  Pac.  -909 ;  1  Wood  on  Limi- 
tations, sec.  4.)  The  legislature  may  make  them  applicable  even 
to  vested  rights,  provided  only  it  accords  to  the  citizen  a  rea- 
sonable time  in  which  his  right  may  be  enforced.  (1  Wood  on 
Limitations,  sec.  12;  Ouiterman  v.  Wishon,  21  Mont.  456,  54 
Pac.  566;  De  Moss  v.  Newton,  31  Ind.  219.) 

But  it  is  said  that  the  statute  discriminates  between  resident 
foreigners  and  citizens,  and  is  therefore  class  legislation.  By 
this  we  understand  that  counsel  mean  that  it  is  repugnant  to 
section  2  of  Article  IV  of  the  Constitution  of  the  United  States, 
[5]  which  provides  that  ''the  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states."  This  contention  is  without  merit  Assuming 
that  it  may  be  invoked  by  foreigners  residing  in  other  states  of 
the  Union,  it  has  no  reference  to  foreigners  who  have  never  been 
residents  of  any  one  of  the  states. 

Furthermore,  the  legislature  in  the  enactment  of  such  statutes 
[6]  may  lawfully  discriminate  between  citizens  of  the  different 
states.    Such  a  discrimination  is  made  by  section  6458  of  the 
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'Revised  Codes,  which  provides  that,  when  a  cause  of  action 
accrues  against  a  person  who  is  at  that  time  a  nonresident  of 
the  state,  the  action  to  enforce  it  may  be  commenced  against  him 
within  the  term  provided  by  the  section  applicable  to  that  char- 
acter of  case,  after  he  returns  to  the  state,  and  that  if,  after  the 
cause  of  action  accrues,  he  departs  from  the  state,  the  time  of 
his  absence  is  not  to  be  computed  as  a  part  of  the  time  limited 
for  the  commencement  of  the  action.  Similar  provisions  are 
found  in  the  statutes  of  other  states,  yet  they  are  held  not 
repugnant  to  this  provision.  {Chemung  Canal  Bank  v.  Lowery, 
93  U.  S.  72,  23  L.  Ed.  806;  Meek  v.  Meek,  45  Iowa,  294;  Hawse 
V.  Burgmire,  4  Colo.  313.) 
The  judgment  and  order  are  afilrmed. 

Affirmed, 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 
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(No.  8,028.) 
(Submitted  November  23,  1911.    Decided  Deeember  5,  1911.) 

[119  Ru5.  719.] 

Injunction — Labor  Unions — ' '  Unfair  *  *  Banners — Streets — Oh- 
strtLction  of — Rights  of  Abutting  Owners — Constitution — 
Nuisance — What  Constitutes. 

Injunction — When  Issuanoe  Improper. 

la.    An  injunction  will  not  issue  to  restrain  an  act  already  committed. 

Labor  Unions — ^"Unfair"  Banners — Injunction — ^When  Refusal  Proper. 

1.  Under  the  rule  that  the  mere  publication  of  a  circular  which  does 
not  go  further  than  to  advise  the  public  that  a  particular  person,  firm 
or  corporation  is  deemed  "unfair"  to  organized  labor,  will  not  be  en- 
joined, a  motion  to  quash  an  order  to  show  cause  why  an  injunction 
should  not  issue  to  restrain  defendants  from  carrying  a  banner  back 
and  forth  in  front  of  plaintiff's  business  declaring  her  boarding-house 
unfair,  was  properly  granted  in  the  absence  of  an  allegation  that  the 
words  inscribed  thereon  contained  a  veiled  threat  to  plaintiff,  her 
business  or  her  patrons. 

Same — Streets — ^Rights  of  Abutting  Owners— Constitution. 

2.  Article  III,  section  3,  of  the  state  Constitution,  in  guaranteeing  to 
all  persons  the  right  to  pursue  happiness  and  to  acquire,  possess  and 
protect  property,  secure,  among  other  things,  the  nght  to  peaceable 
possession  of,  and  to  free  ingress  to  and  egress  from,  property. 

(270) 
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Same — Obstruction  of  Streets — ^Nuisanoe. 

3.  Defendant  members  of  a  labor  union  and  tbeir  sympatbizerSy  by 
eongregating  in  large  numbers  in  the  immediate  vicinity  of  the  prop- 
erty of  plaintiff,  who  was  deemed  unfair  to  organized  labor,  and 
impeding  travel  on  the  sidewalk  in  front  thereof,  and  interfering  with 
her  and  her  customers  in  getting  to  and  from  her  place  of  business, 
were  engaged  in  the  commission  of  a  nuisance,  under  section  6162, 
Bevised  Codes,  a  continuation  of  wMch  equity  will  prevent  by  in- 
junction. 

Same— Use  of  Streets — Limitations. 

4.  The  right  to  the  use  of  a  public  highway  is  not  an  unqualified  and 
unrestricted  one,  but  is  limited  by  the  extent  and  character  of  the  use, 
and  by  the  right  of  others  to  the  same  use. 

Nuisance— What  Constitutes. 

5.  To  constitute  certain  conduct  a  nuisance,  the  annoyance,  inter- 
ference or  injury  giving  rise  to  it  must  be  a  substantial  one,  as  dis- 
tinguished from  a  mere  technical  violation  of  one's  right. 

Public  Nuisance — ^When  Private  Person  may  Enjoin. 

6.  That  the  conduct  of  defendants  constituted  a  public  nuisance  did 
not  defeat  plaintiff's  right  to  relief  by  injunction,  since  under  section 
6171,  Bevised  Codes,  a  private  person  may  maintain  an  action  for  a 
public  nuisance  if  it  is  specially  injurious  to  himself. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  for  injunction  by  Louisa  Iverson  against  Louis  Dilno 
and  others.  From  an  order  granting  a  motion  to  quash  an  order 
to  show  cause  and  refusing  the  injunction,  plaintiff  appeals. 
Beversed  and  remanded. 

Messrs,  Cooper  d  Stephenson,  for  Appellant,  submitted  a 
brief.    Mr,  Cooper  argued  the  cause  draUy. 

Mr,  H.  8.  McOivley  submitted  a  brief  in  behalf  of  Respond- 
ents, and  argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

On  May  24,  1911,  this  action  was  commenced  by  the  plaintiff 
to  secure  an  injunction,  restraining  the  defendants  from  certain 
acts  which,  it  is  alleged,  they  have  committed  and  threaten  to 
repeat  An  order  to  show  cause  was  issued,  and  upon  the  re- 
turn defendants  moved  the  court  to  quash  the  order  and  refuse 
an  injunction,  on  the  ground  that  the  complaint  does  not  state 
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a  cause  of  action,  or  entitle  the  plaintiff  to  equitable  relief.    The 
motion  was  sustained,  and  plaintiff  appealed  from  the  order. 

The  complaint  states  that  at  the  time  this  action  was  com- 
menced, and  at  the  time  the  alleged  wrongful  acts  were  com- 
mitted, the  plaintiff  owned  and  was  operating  ''the  Larson 
Boarding  House,"  in  the  city  of  Great  Falls;  that  she  had 
twenty  or  more  boarders  and  lodgers;  that  the  defendant  union 
caused  to  be  prepared  a  banner,  upon  which  was  inscribed  in 
large  letters  the  following:  "Larson's  Boarding  House  is  Un- 
fair to  Organized  Labor.  By  Order  of  H.  R.  E.  I.  A.  Local 
No.  1" — and  acting  under  the  direction  of  the  union,  defendant 
Aaron  carried  such  banner,  and  paraded  back  and  forth  in 
front  of  plaintiff's  property.  It  is  further  alleged  that  the  de- 
fendants Aaron,  Dilno,  Nelson,  and  Freeman,  together  with  a 
large  number  of  others — ^members  and  sympathizers  of  the  de- 
fendant union — acting  at  the'  instigation  and  request  of  these 
defendants,  have  congregated  in  the  immediate  vicinity  of  plain- 
tiff's place  of  business  and  upon  the  sidewalks,  impeding  travel, 
to  the  great  annoyance  of  plaintiff  and  her  patrons;  that  the 
acts  of  defendants  were  done  for  the  purpose  of  driving  plain- 
tiff's patrons  from  her  place  of  business,  and  disturbing  and 
committing  breaches  of  the  peace,  for  the  sole  purpose  of  bring- 
ing her  boarding  house  into  disrepute  and  ruining  her  business. 
By  the  motion  made  in  the  court  below,  the  defendants  confess 
the  truth  of  these  allegations,  so  far  as  they  are  well  pleaded. 
There  is  also  an  allegation  with  reference  to  the  publication  and 
distribution  of  a  circular,  but,  as  it  relates  to  a  transaction  now 
wholly  past,  and  there  is  not  any  allegation  of  a  threat  or  in- 
tent on  the  part  of  defendants  to  repeat  it,  further  consideration 
[la]  is  not  necessary,  except  to  say  that  an  injunction  will  not 
issue  to  restrain  an  act  already  committed.  This  is  the  general 
rule.  If  there  are  exceptions,  they  do  not  have  any  application 
to  a  case  of  this  character. 

1.  There  is  not  any  allegation  that  the  words  inscribed  on  the 
[1]  banner  carried  by  Aaron  veiled  a  threat  to  plaintiff's  busi- 
ness or  to  her  or  her  patrons.  In  Lindsay  v,  Montana  Federa- 
tion of  Labor,  37  Mont.  264,  127  Am.  St.  Hep.  722,  96  Pac.  127^ 
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18  L.  B.  A.,  n.  8.,  707,  we  held  that  the  mere  publication  of  a 
circular  which  does  not  go  further  than  to  advise  the  public  that 
a  particular  person,  firm,  or  corporation  is  deemed  unfair  to 
organized  labor  wiU  not  be  enjoined.  So  far  as  applicable,  the 
decision  in  that  case  is  conclusive  against  the  plaintiff  here. 

2.  The  Constitution  of  this  state  guarantees  to  everyone  the 
right  to  pursue  happiness  and  to  acquire,  possess,  and  protect 
property  in  all  lawful  ways  (Article  III,  sec.  3),  and  this 
[2]  provision  secures  the  right  to  peaceable  possession  and  to 
free  ingress  to  and  egress  from  property.  The  rights  thus  se- 
cured cannot  be  invaded,  unless  the  public  health,  morals,  or 
safety,  or  the  general  welfare,  require  interference,  or  the  owner 
is  deprived  of  his  rights  by  due  process  of  law.  As  if  to  indicate 
in  a  measure  the  far-reaching  extent  of  this  constitutional  guar- 
anty, the  legislature  has  provided:  "Anything  which  is  injurious 
to  health,  or  is  indecent  or  offensive  to  the  senses,  or  an  obstruc- 
tion to  the  free  use  of  property,  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  or  unlawfully  obstructs 
the  free  passage  or  use  in  the  customary  manner,  of  •  •  • 
any  public  park,  square,  street  or  highway,  is  a  nuisance.'^ 
(Rev.  Codes,  sec.  6162.)  And  section  6,  Article  III,  of  the  Con- 
stitution, declares  that  the  courts  shall  be  open  to  every  person, 
and  a  speedy  remedy  afforded  for  every  injury  of  person,  prop- 
erty, or  character,  and  that  right  and  justice  shall  be  admin- 
istered without  sale,  denial,  or  delay. 

If  the  allegations  of  this  complaint  are  true,  these  defendants 
and  their  sympathizers,  in  congregating  in  large  numbers  in  the 
immediate  vicinity  of  plaintiff's  property,  impeding  travel  on  the 
[3]  sidewalk  and  interfering  with  plaintiff  and  her  customers  in 
getting  to  and  from  her  place  of  business,  were  committing  a 
nuisance,  within  the  meaning  of  section  6162,  above.    That  this 

;  is  true  is  not  open  to  discussion.    If  acts  of  the  character  of 

'         those  described  in  this  complaint  are  not  comprehended  by  the 
section  quoted,  then  it  would  tax  human  ingenuity  to  the  limit 

I         to  find  a  meaning  for  the  language  employed  by  the  legislature. 
And' the  definition  of  a  nuisance  given  in  our  Codes  is  not  an 

•         xmusoal  one.    It  is,  in  fact,  the  definition  generally  accepted  by 
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courts,  lexicographers,  and  law-writers.  The  word  ^'nuisance" 
means  that  which  annoys  or  gives  trouble.  (Webster's  Interna- 
tional Dictionary.)  Blackstone  defines  nuisance  as  ''anything 
that  worketh  hurt,  inconvenience,  or  damage.''  (3  Blackstone 's 
Commentaries,  sec.  316.)  ''That  is  a  nuisance  which  annoys 
and  disturbs  one  in  the  possession  of  his  property,  rendering 
its  ordinary  use  or  occupation  physically  uncomfortable  to  him." 
(Baltimore  &  P.  E.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S. 
317,  2  Sup.  Ct.  719,  27  L.  Ed.  739 ;  see,  also,  Durfee  v.  Granite 
Mt.  Min.  Co.,  13  Mont.  181,  33  Pac  3.)  In  sections  2  and  3 
of  Joyce  on  the  Law  of  Nuisances,  and  in  the  notes  to  those  sec- 
tions, will  be  found  a  large  number  of  definitions  of  the  term 
"nuisance,"  gathered  from  the  decisions  of  courts  and  from  the 
text-books,  all  of  like  tenor  and  similar  to  the  definition  given 
in  our  Codes. 

So  frequently  have  the  courts  been  called  upon  to  consider 
cases  of  the  same  general  character  as  the  one  before  us  that  a 
review  of  the  decisions  is  unnecessary.  They  are  quite  uniform 
in  holding  that  equity  will  interpose  to  protect  one  against  such 
acts  as  are  described  in  this  complaint.  We  content  ourselves 
with  the  citation  of  a  few  of  the  leading  cases,  some  of  which 
present  facts  much  more  extreme  than  those  alleged  in  this  com- 
plaint. The  difference,  however,  is  of  degree,  rather  than  of 
kind.  {Mackall  v.  Ratchford  (C.  C),  82  Fed.  41;  Foster  v. 
Retail  Clerks'  International  Protective  Assn.,  39  Misc.  Rep.  48, 
78  N.  Y.  Supp.  860;  American  Steel  <6  Wire  Co.  v.  Wire  Drawers' 
&  Die  Makers'  Union  (C.  C),  90  Fed.  608;  In  re  Debs,  158 
U.  S.  564,  15  Sup.  Ct.  900,  39  L.  Ed.  1092 ;  Jensen  v.  Cooks'  it 
Waiters'  Union,  39  Wash.  531,  81  Pac.  1069,  4  L.  R.  A.,  n.  s., 
302 ;  San  Francisco  v.  Buckman,  111  Cal.  25,  43  Pac.  396 ;  Beck 
V.  Railway  Teamsters'  Protective  Union,  118  Mich.  497,  74  Am. 
St.  Rep.  421,  77  N.  W.  13,  42  L.  R.  A.  407 ;  People  v.  Cunning- 
ham, 1  Denio  (N.  Y.),  524,  43  Am.  Dec.  709;  see,  also,  Martin 
on  Modem  Law  of  Labor  Unions,  sec.  103.) 

It  is  insisted  that,  as  the  street  and  sidewalk  are  public  high- 
ways, defendants  had  a  right  to  use  them.  However  general  the 
[4]    notion  may  be  that  one  has  an  unrestricted  right  to  the 
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use  of  a  public  highway,  it  is  erroneous.  The  least  reflection 
will  suergest  that  the  right  is  a  qualified  one.  No  one  would 
insist  that  he  has  a  right  to  monopolize  a  street  to  the  exclusion 
of  everyone  else  from  its  use,  or  that  his  right  extends  to  a  use 
entirely  foreign  to  the  purpose  for  which  the  street  was  set  apart, 
and  one  injurious  or  obnoxious  to  others,  or  that  he  might  so 
use  the  street  as  to  deny  to  abutting  property  owners  ingress 
to  or  egress  from  their  property.  Any  right  asserted  to  the  use 
of  a  public  highway  must  be  understood  to  be  limited  (a)  by  the 
extent  of  the  use;  (b)  by  the  character  of  the  use;  (c)  by  the 
right  of  others  to  use  the  same  highway,  and  possibly  by  other 
considerations. 

(A)  A  merchant  might  not  object  to  a  single  person  stopping 
in  front  of  his  place  of  business,  or  to  a  single  vehicle  left  stand- 
ing in  front  of  his  store;  but,  if  a  hundred  persons  or  twenty 
vehicles  stopped  in  front  of  his  business  for  an  unreasonable  time 
and  excluded  his  employees  and  patrons,  he  would  have  just 
cause  to  complain.     {Mackcdl  v.  Ratchford,  above.) 

(B)  When  we  speak  of  our  right  to  use  a  public  street,  we 
mean  the  right  to  use  it  for  the  purposes  for  which  the  street 
was  dedicated.  {Kipp  v.  Davis-Daly  Copper  Co.,  41  Mont.  509, 
110  Pac.  237.)  In  Fairbanks  v.  Kerr,  70  Pa.  86,  10  Am.  Rep. 
664,  the  supreme  court  of  Pennsylvania  said:  ''A  street  may 
not  be  used,  in  strictness  of  law,  for  public  speaking,  even 
preaching  or  public  worship;  or  a  pavement  before  another's 
house  may  not  be  occupied  to  annoy  him.."  A  tradesman  may 
not  conduct  his  business  in  such  manner  as  to  collect  a  crowd  in 
front  of  his  store  to  such  extent  as  to  interfere  with  travel.  (2 
Elliott  on  Roads  and  Streets,  sec. '881.)  Even  a  constable  who 
conducts  a  public  sale  in  the  street  may  be  guilty  of  committing 
a  nuisance.  {Commonwealth  v.  MilUman,  13  Serg.  &  R.  (Pa.) 
403.)     Or  a  public  parade  may  become  a  nuisance,  if  it  mate- 

$  rially  obstructs  travel,  or  becomes  an  actual  annoyance.     (15 

■ 

Am.  &  Eng.  Ency.  of  Law,  506 ;  City  of  Chariton  v.  Simmons, 
87  Iowa,  226,  54  N.  W.  146.) 
[  (C)     The  right  which  anyone  asserts  to  use  a  public  street 

must  be  exercised  with  a  due  recognition  of  the  rights  of  abut- 
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ting  property  owners  to  ingress  to  and  egress  from  their  prop- 
erty. As  was  said  by  Judge  Hammond,  in  American  S.  &  W. 
Co.  V.  Wire  D.  &  D.  M.  Union,  above:  "The  right  of  the  use  of 
streets  by  anyone  is  a  qualified  right.  The  owner  of  a  house,  be 
it  dwelling-house,  storehouse,  or  millhouse,  has  a  distinct  right 
of  property  in  the  streets  adjacent  thereto  and  used  as  ap- 
proaches to  it.  It  is  the  right  of  access — free  and  uninterrupted 
ingress  and  egress.  Anyone  who  uses  the  streets  must  use  them 
subject  to  this  right  of  the  householder.  •  •  •  If  anyone 
violate  the  right  of  the  householder  to  the  streets  that  are  ap- 
purtenant to  his  property  as  a  part  of  it,  by  impairing  his  ingress 

m 

and  egress,  he  has  a  civil  action,  and  he  may  also  abate  it  by 
injunction  in  equity  as  a  private  nuisance.  [Citing  cases.]  It 
is  just  as  much  a  nuisance  to  block  up  the  street  and  impair  the 
right  by  the  continual  presence  of  bodies  of  men,  great  or  small, 
who  obstruct  the  ingress  or  egress,  as  it  would  be  to  build  bar- 
ricades and  embankments  in  the  street.  There  can  be  no  denial 
of  this,  and  when  the  blockading  is  done  for  the  especial  pur- 
pose of  impairing  the  ingress  to  a  particular  house  it  is  directly 
a  nuisance,  which  may  be  abated  by  injunction,  if  necessary." 

Whether  the  acts  of  a  single  individual  amount  to  a  nuisance 
will  depend  upon  the  solution  of  the  question :  Do  they  fall  within 
the  meaning  of  section  6162  above  t  The  annoyance,  interference, 
[6]  or  injury  must,  however,  be  a  substantial  one,  as  distin- 
guished from  a  mere  technical  violation  of  plaintiff's  rights. 
**De  minimis  non  curat  lex.*' 

It  is  immaterial  that  the  defendants  may  have  committed 
a  public  nuisance,  for  the  allegations  of  this  complaint  dis- 
close that  the  injury,  annoyance,  and  inconvenience  suffered  by 
plaintiff  differ  in  kind,  as  well  as  in  degree,  from  those 
suffered  by  the  public  generally;  and  section  6171,  Revised 
Codes,  provides:  "A  private  person  may  maintain  an  action 
[6]  for  a  public  nuisance,  if  it  is  specially  injurious  to  him- 
self, but  not  otherwise."  (Joyce  on  the  Law  of  Nuisances, 
sec.  422.)  That  injunction  is  an  available  remedy  in  a  case  of 
this  character  is  recognized  by  the  authorities  generally.     (Joyce 
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on  the  Law  of  Nuisances,  sec.  363 ;  Attorney  Oeneral  ▼.  Brown, 
24  N.  J.  Eq.  89;  In  re  Debs,  above.) 

If  the  allegations  of  this  complaint  are  true,  plaintiff  was  en- 
titled to  relief,  and  in  denying  her  a  hearing  the  trial  court 
erred.  The  order  is  reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 

Mb.  Chdef  Justice  Bbantlt  and  Ma.  Justice  Smith  concur. 


PELICAN,    Respondent,  v.  MUTUAL  LIFE   INSURANCE 
COMPANY  OF  NEW  YORK,  Appellant. 

(No.  3,029.) 
(Sabmitted  November  23,  1911.    Decided  Deeember  8,  1911.) 

[119  Pac.  778.] 

Life  Insurance — Issues — Burden  of  Proof — Warranties — Repre- 
sentations— Fraud — Policy — Rule  of  Interpretation — Evidence 
— Review — Cross-examiTUition — Instructions. 

life  Insurance — Issues — ^Burden  of  Proof 

1.  An  application  for  a  life  insurance  policj  provided  that  the  contract 
of  insurance  should  not  become  effective  unless  the  first  premium  had 
been  paid  and  the  policj  issued  during  the  insured's  continuance  in 
good  health.  It  was  admitted  that  the  first  premium  had  been  paid 
and  retained,  and  a  copj  of  the  application  attached  to  the  policj 
recited  that  a  binding  receipt  had  been  issued  by  defendant's  agent  on 
completion  of  the  medical  examination.  Held,  that  plaintiff,  in  order 
to  establish  a  prima  facte  case,  was  not  required  to  prove  that  insured 
was  in  good  health  at  the  time  the  policj  was  issued,  the  burden  of 
proving  that  the  policj  was  delivered  when  insured  was  not  in  good 
health  being  on  the  defendant. 

Same— Improper  Cross-examination. 

2.  Cross-examination  of  plaintiff  as  to  a  matter  which  properlj  apper- 
tained to  defendant's  af&rmative  defense,  and  with  respect  to  which 
the  former  had  not  given  anj  testimonj,  was  properlj  excluded. 

Same— -Warranties — ^What  Constitutes. 

3.  To  constitute  statements,  contained  in  an  application  for  life  in- 
surance, warranties,  thej  must  be  made  part  of  the  contract  bj  express 
agreement  of  the  parties  upon  the  face  of  the  i>olicj;  being  in  the 
nature  of  conditions  precedent,  thej  must  be  strictlj  complied  with, 
though  not  aetuidlj  material  to  the  risk. 
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Same— Bepresentationa — Effect. 

4.  A  representation,  not  being  of  the  essence  of  a  contract  of  insur- 
ance, but  rather  in  the  nature  of  an  inducement  to  it,  will,  though 
false,  not  operate  to  avoid  the  policy,  unless  it  relates  to  a  fact  actually 
material,  or  clearly  intended  to  be  made  so  by  agreement  of  the  parties. 

Same — Representations — ^Fraud. 

5.  Where  questions  put  to  an  applicant  for  life  insurance  call  for 
information  founded  upon  his  knowledge  and  belief,  a  misstatement  or 
omission  to  answer  will  not  avoid  the  policy,  unless  the  answer  is'  made 
knowingly  and  willfully  with  intent  to  deceive. 

Same — Policies — ^Uncertainty — ^Bule  of  Interpretation. 

6.  Under  the  rule  of  construction  applicable  to  contracts  generally, 
that  where  after  resort  to  all  other  rules  there  still  remains  any  uncer- 
tainty as  to  the  intention  of  the  parties,  the  language  must  be  inter- 
preted most  strongly  against  the  party  who  caused  the  uncertainty  to 
exist,  held  that  answers  to  questions  in  an  application  for  life  insur- 
ance as  to  the  prior  health  of  the  applicant  were  representations  and 
not  warranties. 

Same — Concealment — Fraud — Jury  Question. 

7.  Whether  an  applicant  for  life  insurance  intentionally  concealed 
facts  which  are  material,  or  made  false  representations  with  reference 
to  them,  intending  to  deceive  the  insurer,  thus  being  guilty  of  actual 
fraud,  was  a  question  of  fact  for  the  jury. 

Same — Conflicting  Evidence — Directed  Verdict — Proper  Refusal. 

8.  Evidence  reviewed  and  held  to  have  been  so  conflicting  as  to  leave 
in  doubt  the  truth  of  the  answers  made  by  an  applicant  for  life  in- 
surance, relative  to  the  condition  of  his  health,  who  died  about  nine 
months  after  receipt  of  policy  of  acute  pulmonary  tuberculosis,  hence 
the  court  properly  refused  to  take  the  cause  from  the  jury. 

Same — Instructions — Failure  of  Counsel  to  Request. 

9.  Where  counsel  for  appellant  at  the  time  of  settlement  of  the  in- 
structions failed  to  submit  an  instruction  embodying  a  definition  of  a 
certain  term,  they  may  not  complain  on  appeal  that  an  instruction 
defining  such  term  was  not  given. 

Same — Appeal — Error — ^Who  may  not  Complain. 

10.  Appellant  will  not  be  heard  to  complain  of  an  error  in  instructions 
made  in  his  favor. 

Same — ^Instructions — ^Verdict — ^When  not  Contrary  to  Law. 

11.  Where  a  case  was  not  submitted  to  the  jury  upon  any  definite 
theory,  but  the  instructions  were  formulated  in  accordance  with  the 
theories  of  opposing  counsel,  and  the  evidence  was  such  that  the  jury 
might  have  resolved  the  issues  either  way,  the  verdict  for  plaintiff  was 
not  contrary  to  the  instructions,  and  therefore  not  against  law. 

Same — Opinion  Evidence— Conclusion  of  Witness. 

12.  Upon  the  issue  whether  certain  treatment  constituted  a  surgical 
operation,  physicians  were  improperly  permitted  to  state  their  opiniona 
that  such  was  the  case;  their  statements  should  have  been  limited  to  a 
recital  of  what  was  done. 

Same — Evidence — Appellant  may  not  Complain,  When. 

13.  Evidence  admitted  to  sustain  appellant's  theory  of  the  case  and 
deemed  competent  by  him  at  the  time  of  trial  may  not  be  complained 
of  on  appeal  as  erroneously  admitted. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 
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AcnoN  by  Jennie  Pelican  against  the  Mutual  Life  Insurance 
Company  of  New  York.  Judgment  for  plaintiff,  and  defendant 
appeals  from  the  judgment  and  an  order  denying  it  a  new  triaL 
AfSrmed. 

Statement  of  the  Case  by  the  Justice  Delivering  the 

Opinion. 

Action  on  a  policy  of  insurance.  The  Mutual  Life  Insurance 
Company  of  New  York,  the  defendant,  on  October  9, 1908,  issued 
to  Henry  Pelican,  in  Butte,  Montana,  a  policy  of  insurance  on 
his  life  for  $1,000,  designating  the  plaintiff  herein,  his  surviving 
wife,  the  beneficiary;  the  consideration  being  the  payment  of 
an  annual  premium  of  $25.24.  One  of  the  conditions  of  the 
policy  was  the  following:  ''This  policy  and  the  application 
therefor,  a  copy  of  which  is  indorsed  hereon  or  attached  hereto, 
constitute  the  •entire  contract  between  the  parties  hereto.  All 
statements  made  by  the  insured  shall,  in  the  absence  of  fraud, 
be  deemed  representations  and  not  warranties,  and  no  such 
statement  of  the  insured  shall  avoid  or  be  used  in  defense  to  a 
claim  under  this  policy  unless  contained  in  the  written  applica- 
tion herefor,  copy  of  which  is  indorsed  hereon  or  attached 
hereto.'* 

The  application  contains  this  recital:  ''This  application  is 
made  to  the  Mutual  Life  Insurance  Company  of  New  York. 
AH  the  following  statements  and  answers,  and  aU  those  that  I 
make  to  the  company's  medical  examiner,  in  continuation  of 
this  application,  are  true,  and  are  offered  to  the  company  as  an 
mducement  to  issue  the  proposed  policy,  which  I  hereby  agree 
to  accept  and  which  shall  not  take  effect  unless  and  until  the 
first  premium  shall  have  been  paid,  during  my  continuance  in 
good  health,  and  unless  also  the  policy  shall  have  been  issued 
dnring  my  continuance  in  good  health ;  except  in  case  a  binding 
receipt  shall  have  been  issued  as  hereinafter  provided." 

During  the  course  of  his  examination,  Pelican  was  questioned 
as  to  the  condition  of  his  health  then  and  theretofore.  The 
questions  and  answers  thereto  were,  among  others,  the  f oUowing, 
omitting  immaterial  matters; 
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''Q.  3  (a).  What  illnesses,  diseases,  or  accidents  have  yon 
had  since  childhood t  A.  Name  of  disease:  Influenza.  Number 
of  attacks :  One.  Date  of  each :  Aug.  26,  '08.  Duration :  Two 
weeks.    Severity:  Moderate. 

*'Q.  3  (b).  Have  you  stated  in  answer  to  question  3  (a)  all 
such  illnesses,  diseases,  or  accidents)    A.  Yes. 

**Q.  4.  State  every  physician  whom  you  have  consulted  in  the 
past  five  years.  A.  Name  of  Physician:  Dr.  Matthews.  Ad- 
dress: Butte,  Mont.  When  consulted:  Aug.  26,  '08.  Nature  of 
complaint:  Give  full  details  above  under  Q.  3  (a).  A.  Influ- 
enza as  above.    •    •    • 

Q.  6  (a).    Are  you  now  in  good  health t    A.  Yes.    •    •     • 
Q.  8.    Have  you  undergone  a  surgical  operation}    A.  No. 


''Q.  12  (a).  Have  you  gained  or  lost  weight  in  the  past  year? 
A.  No.    •    •    • 

"Q.  19  (a).  Has  any  member  of  your  household  suffered 
from  tuberculosis  or  consumption  during  the  past  yeart  A. 
No." 

The  complaint  is  in  the  ordinary  form,  alleging  the  execution 
and  delivery  of  the  policy  upon  payment  of  the  stipulated 
premium,  the  death  of  the  assured  on  July  29,  1909,  the  fur- 
nishing of  due  proof  to  the  defendant,  and  its  refusal  to  pay 
the  amount  stipulated  for  in  the  policy,  or  any  part  thereof. 
The  defendant  admits,  substantially,  all  the  allegations  of  the 
complaint.  It  then  alleges  as  an  affirmative  defense  that,  when 
Pelican  made  application  for  the  policy,  he  was  examined  by 
defendant's  medical  examiner;  that  his  answers  to  the  several 
questions  quoted  in  the  foregoing  statement  and  incorporated 
in  the  application  were  wholly  untrue;  that  they  were  known 
to  him  to  be  untrue;  that  defendant  believed  them  to  be  true 
and  relied  upon  the  truth  of  them ;  that  it  would  not  otherwise 
have  accepted  the  application  or  issued  the  policy;  and  thaXy 
because  of  said  untrue  statements  and  misrepresentations  so 
made,  the  policy  never  became  binding  as  a  contract  of  insurance. 
Upon  these  allegations  there  was  issue  by  reply.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  full  amount  of  thd 
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policy,  with  interest  from  December  17,  1910.  From  the  judg- 
ment entered  thereon,  and  from  an  order  denying  its  motion 
for  a  new  trial,  the  defendant  has  appealed. 

Messrs.  H.  0.  &  8.  E.  Mclntire,  and  Messrs.  Mattison  A 
Cavanaugh,  for  Appellant,  submitted  a  brief;  Mr.  8.  H.  Mcln- 
Hre  argrned  the  cause  orally. 

It  was  error  to  sustain  the  objection  to  the  proof  of  death  of 
Henry   Pelican,   offered  in   evidence   by   the  defendant.    The 
autopsy  upon  the  body  of  Henry  Pelican  showed  that  "the  cause 
of  death  was  exhaustion  from  pulmonary  tuberculosis."    The 
proof  of  death  was  furnished  to  the  defendant  company  by  Mrs. 
Pelican,  and  its  contents  were  admissions  against  interest  of 
material  facts.    ''Representations  as  to  the  cause  of  death  of  the 
insured,  contained  in  proofs  of  death  furnished  by  the  beneficiary 
of  a  life  insurance  policy  to  the  company,  operate  as  admissions 
of  a  material  fact  against  interest,  and,  while  not  conclusive, 
are  competent  prima  facie  evidence  against  the  beneficiary  upon 
an  issue  as  to  the  cause  of  death  raised  in  an  action  upon  the 
policy."     (Abbott's  Trial  Evidence,  619;  Insurance  Co.  v.  New- 
ion,  22  Wall.  (U.  S.)  32,  22  L.  Ed.  793 ;  Hanna  v.  Insurance  Co., 
150  N.  Y.  526,  44  N.  E.  1099 ;  Beard  v.  Roy.  Neighbors,  53  Or. 
102,  99  Pac.  83,  19  L.  R.  A.,  n.  s.,  798,  17  Ann.  Cas.  1199.)     A 
representation  made  by  one  party  for  the  purpose  of  influencing 
the  conduct  of  another,  and  acted  on  by  him,  will,  in  general, 
be  sufScient  to  entitle  him  to  the  assistance  of  a  court  of  equity. 
Such  representations  in  a  policy  of  insurance  are  held  to  be 
warranties.     (Sec.  5610,  Rev.  Codes;  see,  also,  Collins  v.  Metro- 
politan Life  Ins,  Co.,  32  Mont.  329,  108  Am.  St.  Rep.  578,  80 
Pac.  609,  1092 ;  8uUivan  v.  Metropolitan  Life  Ins.  Co.,  35  Mont. 
1,  88  Pac.  401 ;  Vance  on  Insurance,  p.  267 ;  New  York  Life 
Ins.  Co.  V.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29  L.  Ed.  934; 
Armour  v.  Insurance  Co.,  90  N.  Y.  450;  Priestly  v.  8avings  Co., 
112  Fed.  271.)     Statements  made  by  the  insured  as  an  induce- 
ment to  the  procurement  of  a  policy  are  warranties,  and  if  false 
in  any  respect^  material  or  immaterial,  the  policy  is  avoided. 
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{Insurance  Co.  v.  Sale,  121  Fed.  664,  57  C.  C.  A.  418,  61  L.  E,  A. 
337 ;  Doll  v.  Insurance  Co.,  138  Fed.  705,  71  C.  C.  A.  121 ;  Cohh 
V.  Covenant  etc.  Association,  153  Mass.  176,  25  Am.  St.  Rep. 
619,  26  N.  E.  230,  10  L.  B.  A.  666 ;  Jeffries  v.  Insurance  Co.,  22 
Wall.  (U.  S.)  47,  22  L.  Ed.  833;  Insurance  Co.  v.  France,  91 
U.  S.  510,  23  L.  Ed.  401.)     Warranties  must  be  literally  and 
exactly  fulfilled.     (2  Current  Law,  506.)     Good  faith  or  belief 
is  not  an  excuse ;  truth  only  is  involved.     (2  Current  Law,  506, 
and  cases  cited.)     A  warranty,  in  insurance,  is  a  part  of  the 
contract  evidenced  by  the  policy,  and  a  binding  agreement  that 
the  facts  stated  are  strictly  true.     (Price  v.  Insurance  Co.,  17 
Minn.  497,  10  Am.  Rep.  166 ;  Insurance  Co.  y.  Brown  (Tex.  Civ. 
App.),  34  S.  W.  462.)     A  warranty,  in  a  policy  of  insurance,  is 
a  condition  of  contingency,  and  unless  that  be  performed  there 
is  no  contract     {Assurance  Co.  v.  Redding,  68  Fed.  708, 15  C.  C. 
A.  619.)     And  it  must  be  strictly  complied  with,  whether  mate- 
rial or  not.     {Insurance  Co.  v.  West,  76  Va.  575,  44  Am.  Rep. 
177.)     It  is  immaterial  for  what  purpose  a  warranty  is  intro- 
duced ;  but,  being  inserted,  the  contract  does  not  exist,  unless  it  ia 
literally  complied  with.    In  contracts  of  insurance  a  warranty 
is  regarded  as  very  much  like  a  condition  precedent,  which,  if 
violated,  voids  the  policy,  and  no  recovery  can  thereafter  be 
had  thereon.     {Mead  v.  Insurance  Co.,  7  N.  Y.  530;  Duncan  v. 
Insurance  Co.,  6  Wend.  (N.  Y.)  488,  22  Am.  Dec  539.)     It  is 
not  necessary  that  the  fact  or  act  warranted  should  be  material 
to  the  risk,  for  the  parties  by  their  agreement  have  made  it  so. 
{Assurance  Society  v.  Beutlinger,  58  Ark.  528,  25  S.  W.  835; 
Woodmen  v.  Prater  (Okl.),  103  Pac.  568.) 

The  court  should  have  defined  the  term  ** surgical  operation," 
to  the  jury  (Collins  v.  Insurance  Co.,  supra),  and  refer- 
ence should  be  had  to  standard  dictionaries  for  the  meaning  of 
words.  (In  re  Klein's  Estate,  35  Mont.  205,  88  Pac.  798;  Rev. 
Codes,  sees.  5033,  7888.)  **When  the  terms  and  language  of  a 
contract  are  ascertained,  its  meaning  and  intent  present  ques- 
tions of  law  only,  and  it  is  the  duty  of  the  court,  and  not  of  the 
jury,  to  declare  and  determine  what  it  is."     {Dunght  v.  &6r- 
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fnania  Life  Ins.  Co.,  103  N.  T.  341,  57  Am.  Rep.  727,  8  N.  E. 
654.) 

Mr.  M.  F.  Canning  submitted  a  brief  in  behalf  of  Respond- 
ent, and  argued  the  cause  orally. 

Assuming,  without  admitting,  however,  that  the  statements 
of  the  applicant  Pelican,  contained  in  the  policy  of  insurance, 
were  warranties,  can  the  position  of  counsel  be  sustained  on  the 
facts  in  evidence!  We  think  not.  ** Where  a  plain  breach  of 
warranty  in  an  application  for  life  insurance  has  been  proved, 
and  no  waiver  shown,  it  is  proper  to  direct  a  verdict  for  the 
defendant.  But  if  the  evidence  is  conflicting,  a  verdict  for  the 
defendant  should  not  be  directed.*'  (3  Cooley's  Brief  on  In- 
surance, 1978,  citing:  Moulor  v.  American  Life  Ins,  Co.,  101  U. 
S.  708,  25  L.  Ed.  1077 ;  Henn  v.  Metropolitan  Life  Ins.  Co.,  67 
N.  J.  L.  310,  51  Atl.  689;  Standard  Life  Ins.  Co.  v.  Sale,  121 
Fed.  664,  67  C.  C.  A.  418,  61  L.  R.  A.  337.) 

As  to  the  use  of  the  term  ''surgical  operation":  This  question, 
as  it  stands  in  the  application  for  insurance,  is  No.  8/  and  is  as 
follows:  "Have  you  undergone  a  surgical  operation?"  It  is 
immediately  followed  by  question  No.  9  a:  "Have  you  lost  any 
part  of  an  arm  or  legf "  Both  of  which  were  answered  by  the 
applicant  in  the  negative.  In  the  case  of  N.  Y.  Life  Ins.  Co.  v. 
Baker,  83  Fed.  647,  27  C.  C.  A.  658,  two  analogous  questions 
were  similarly  answered  by  the  applicant,  and  it  was  held  that 
he  did  not  perpetrate  fraud  by  so  answering.  The  court  says: 
"In  view  of  the  juxtaposition  of  these  questions,  it  would  be 
very  natural  for  anyone  to  infer  that  by  the  term  'illness'  as 
used  in  both  questions,  some  serious  illness  was  intended."  In 
another  case,  the  setting  of  a  broken  leg  was  not  regarded  by  the 
I  court  as  a  surgical  operation.     (Caruthers  v.  Kansas  Mut.  Life 

j  Ins.  Co.,  108  Fed.  487.)     "Where  medical  men  disagree  as  to 

the  meaning  of  the  term,  it  is  held  to  be  ambiguous."  {Mutual 
Benefit  Life  Ins.  Co.  v.  RoUson,  58  Fed.  723,  7  C.  C.  A.  444, 
22  L.  R.  A.  325.)  At  the  time  of  his  examination.  Pelican  told 
the  medical  examiner  all  about  his  ilbiess^  its  extent,  its  dura- 
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tion,  and  the  name  of  his  attending  physician,  so  that  there  could 
not  possibly  be  any  concealment,  fraud,  or  deceit. 

The  question  of  the  aipplicant's  health  at  the  time  of  entering 
into  the  contract:  "The  court  was  clearly  right  in  refusing  to 
direct  a  verdict  for  the  defendant  on  the  ground  that  the  un- 
contradicted evidence  showed  that  Schardt  had  had  syphilis 
when  he  denied  it  in  his  answers.  The  evidence  left  it  a  con- 
troverted issue  of  fact  whether  Schardt  had  suffered  from  this 
disease  and  the  question  of  his  having  had  it,  and  of  its  materi- 
ality were  both  for  the  jury."  {PciiTtsylvania  Mutucd  Life  Ins 
Co.  V.  Mechanics'  Sav.  Bmk  dt  Trust  Co.,  37  U.  S.  App.  692,  72 
Fed.  413,  19  C.  C.  A.  286,  43  U.  S.  App.  75,  73  Fed.  653,  19 
C.  C.  A.  316,  38  L.  R.  A.  33 ;  Standard  L.  &  A.  Ins.  Co.  v.  Sale, 
supra.)  ''The  applicant  may  not  know  enough  about  the  human 
system  to  be  aware  of  the  existence  of  some  disease  affecting  a 
vital  organ,  and  in  such  case  it  cannot  be  considered  that  the 
applicant  has  warranted  himself  to  be  free  from  disease.  The 
knowledge  of  the  applicant  is  a  determining  factor  in  the  con- 
sideration of  the  truth  or  falsity  of  his  answer."  {Horn  v. 
Amicable  Life  Ins.  Co.,  64  Barb.  (N.  T.)  81.)  "The  question 
of  the  applicant's  sound  health  at  the  time  of  the  issuance  of  the 
policy  was  for  the  jury  upon  conflicting  evidence."  (Smith  v. 
Metropolitan  Life  Ins.  Co.,  183  Pa.  504,  38  Atl.  1038.)  "The 
medical  advisers  of  the  company  are  far  better  able  to  detect 
incipient  diseases  than  the  subject."  (Horn  v.  Insurance  Co., 
supra.)  As  to  the  existence  of  consumption  in  the  applicant, 
see  3  Cooley's  Briefs  on  Insurance,  2121.  And  as  to  what  are 
questions  for  the  jury  on  the  matter  of  good  health  of  the  appli- 
cant, see  Id.,  p.  2144  et  seq. 

A  verdict  against  an  insurance  company  will  not  be  set  aside 
where  there  is  competent  evidence  to  sustain  it,  though  the  evi- 
dence may  be  conflicting.  (Aetna  Life  Ins.  Co.  v.  Rehlander,  68 
Neb.  284,  94  N.  W.  129,  4  Ann.  Cas.  251 ;  Mutual  Reserve  Fund 
Life  Assn.  v.  Powell,  79  111.  App.  482 ;  Jeffery  v.  United  Order 
Oolden  Cross,  97  Me.  176,  53  Atl.  1102.) 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

1.  Plaintiff,  being  sworn,  testified  that  she  was  the  surviving 
wife  of  Henry  Pelican,  the  beneficiary  named  in  the  policy,  and 
that  no  part  of  the  sum  stipulated  for  therein  had  been  paid. 
Her  counsel  then  introduced  the  policy  and  rested.  Thereupon 
counsel  for  defendant  moved  for  a  nonsuit  on  the  grounjl  that 
plaintiff  had  failed  to  show  that  Pelican  was  in  good  health  at 
the  time  the  policy  was  delivered.  The  motion  was  overruled. 
Defendant  assigns  error.  Counsel  argue  that,  since  in  the  appli- 
cation Pelioan  agreed  that  the  contract  should  not  become 
effective  unless  the  first  premium  was  paid  and  the  policy  was 
issued  during  his  ^'continuance  in  good  health,"  it  had  not 
become  a  binding  contract  in  the  absence  of  evidence  showing 
that  he  was  in  good  health  at  the  date  of  its  issuance.  The 
ruling  was  proper.  It  stood  admitted  by  the  answer  that  the 
[1]  first  premium  had  been  paid  and  retained  by  the  defend- 
ant. Under  this  condition  of  the  case,  the  plaintiff  was  entitled 
to  judgment,  in  the  absence  of  evidence  tending  to  establish  the 
fraud  upon  which  alone  the  defendant  relied  to  avoid  the  con- 
tract. Therefore  the  burden  was  upon  the  defendant.  (Revised 
Codes,  sec.  7972.)  Furthei-more,  if  any  evidence  had  been 
necessary  to  make  out  a  prima  facie  case,  the  application,  a  copy 
of  which  was  attached  to  the  policy,  recites  that  the  binding 
receipt  had  been  given  by  the  solicitor  of  the  defendant  upon  a 
completion  of  the  medical  examination. 

2.  During  the  cross-examination  of  the  plaintiff,  counsel  for 
defendant  had  her  identify  the  papers  containing  the  proof  of 
death  furnished  by  her  to  defendant,  and  then  offered  them  in 
evidence  for  the  purpose  of  showing  the  cause  of  the  death. 
They  were  excluded.  There  was  no  issue  in  the  pleadings  as 
to  the  cause  of  death.  If  material  for  any  purpose,  the  evidence 
tended  to  show  that,  at  the  time  the  application  was  signed, 
Pelican  was  probably  suffering  from  tuberculosis,  and  therefore 
that  his  statement  that  he  was  in  good  health  was  not  true. 
[2]    The  inquiry  in  this  regard  appertained  to  defendant's 


286  Pelican  v.  Mutual  Lipb  Ins.  Co.      [Dec.  T.  '11 

affirmative  defense,  and,  since  the  plaintiff  had  not  given  testi- 
mony on  this  subject,  it  was  not  within  the  right  of  counsel  to 
cross-examine  her  with  reference  to  it.  {Borden  v.  Lynch,  34 
Mont.  503,  87  Pac.  609.) 

3.  The  next  contention  is  that  the  court  erred  in  overruling 
defendant's  motion  for  a  directed  verdict.  Counsel's  theory  of 
the  case  is  that  the  statements  contained  in  the  application 
touching  the  condition  of  Pelican's  health  were  warranties,  and 
that,  since  they  were  conclusively  shown  to  be  untrue,  the  result 
was  that  the  policy  was  avoided.  The  assumption  by  counsel 
is  erroneous. 

The  general  rule  is  that  a  warranty  must  be  a  part  and  parcel 
of  the  contract — made  so  by  express  agreement  of  the  parties 
[3]  upon  the  face  of  the  policy.  It  is  in  the  nature  of  a  con- 
dition precedent  and  must  be  strictly  complied  with  or  literally 
fulfilled,  to  entitle  the  assured  to  recover  on  the  policy.  It 
need  not  be  actually  material  to  the  risk;  its  falsity  will  bar 
recovery  because  by  the  express  stipulation  the  statement  is 
warranted  to  be  true,  and  thus  is  made  material.  (Alabama 
Odd  Life  Ins.  Co.  v.  Johnston,  80  Ala.  467,  59  Am.  Rep.  816, 
2  South.  125;  Collins  v.  Metropolitan  Life  Ins.  Co.,  32  Mont. 
329,  108  Am.  St.  Rep.  578,  80  Pac.  609,  1092.)  ''A  representa- 
tion is  not,  strictly  speaking,  a  part  of  the  contract  of  insurance, 
or  of  the  essence  of  it,  but  rather  something  collateral  or  pre- 
liminary, and  in  the  nature  of  an  inducement  to  it.  A  false 
[4]  representation,  unlike  a  false  warranty,  will  not  operate 
to  vitiate  the  contract,  or  avoid  the  policy,  unless  it  relates  to 
a  fact  actually  material,  or  clearly  intended  to  be  made  material 
by  the  agreement  of  the  parties.  It  is  sufficient  if  representa- 
tions be  substantially  true.  They  need  not  be  strictly  or 
literally  so.  A  misrepresentation  renders  the  policy  void  on 
the  ground  of  fraud,  while  a  noncompliance  with  a  warranty 
operates  as  an  express  breach  of  the  contract."  {Alabama 
Oold  Life  Ins.  Co.  v.  Johnston,  supra.)  When,  therefore,  the 
statements  are  mere  representations,  the  transaction  becomes  a 
matter  of  fair  dealing  on  the  part  of  the  insured;  and,  if  it 
appears  from  the  application  that  the  questions  put  to  the  ap- 
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plicant  call  for  information  founded  upon  his  knowledge  or 
belief,  a  misstatement  or  omission  to  answer  will  not  avoid  the 
[6]  policy,  unless  the  answer  is  made  knowingly  and  willfully 
with  intent  to  deceive.  {Olobe  MuttuU  Life  Ins.  Asm,  v.  March, 
118  HI.  App.  261 ;  Olobe  Mutual  Life  Ins.  Assn.  v.  Wagner,  188 
m.  133,  80  Am.  St.  Rep.  169,  58  N.  E.  970,  52  L.  R.  A.  649; 
M&ulor  V.  American  Life  Ins.  Co.,  Ill  U.  S.  335,  4  Sup.  Ct. 
466,  28  L.  Ed.  447 ;  Ames  v.  Manhattan  Life  Ins.  Co.,  40  App. 
Div.  465,  58  N.  Y.  Supp.  244;  Horn  v.  Amicable  M.  Life  Ins. 
Co.,  64  Barb.  (N.  Y.)  81 ;  Equitable  Life  Assur.  Soc.  V.  McElroy, 
83  Fed.  631,  28  C.  C.  A.  365 ;  Caruihers  v.  Kansas  Life  Ins.  Co. 
(C.  C),  108  Fed.  487;  Henn  v.  Metropolitan  Life  Ins.  Co., 
67  N.  J.  L.  310,  51  Atl.  689;  25  Cyc.  800;  3  Cooley's  Brie&  on 
the  Law  of  Lisurance,  1956.) 

It  is  true  that  in  the  application  there  is  found  the  statement 
that  the  answers  made  to  the  medical  examiner  were  true  and  | 

were  made  to  the  company  ''as  an  inducement  to  issue  the  pro- 
posed policy."    Yet  it  appears,  from  the  condition  quoted  above 
from  the  policy  itself,  .that  in  the  absence  of  fraud  these  state- 
ments were  to  be  ''deemed  as  representations  and  not  warran- 
ties."   Of  course,  if  they  were  warranties,  they  would  bring 
this  case  within  the  rule  stated  in  Collins  v.  Metropolitan  Life 
Ins.  Co.  and  Alabama  Gold  Life  Ins.  Co.  v.  Johnston,  supra, 
[6]    which  is  recognized  by  the  courts  generally.    Here  the 
policy  was  prepared  by  the  defendant.    The  language  contained 
in  it  is  its  language.    The  rule  of  construction  applicable  is 
that  if,  after  resort  to  all  other  rules,  there  still  remains  any 
uncertainty  as  to  the  intention  of  the  parties,  the  language  of 
the  contract  must  be  interpreted  most  strongly  against  the  party 
who  caused  the  uncertainty  to  exist.     (Rev.  Codes,  sec.  5043; 
Bkkford  v.  Kirivin,  30  Mont.  1,  75  Pac.  518;  Blankenship  v. 
Decker,  34  Mont.  292,  85  Pac.  1035.)     In  this  class  of  cases, 
the  defendant,  being  the  promisor,  is  presumed  to  be  such  party. 
While,  under  the  provision  of  the  policy  referred  to,  we  think 
it  is  dear  that  the  intention  was  that  the  statements  of  Pelican 
were  to  be  taken  as  representations  and  not  warranties,  yet,  so 
far  as  this  intention  may  be  considered  as  involved  in  any 
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uncertainty,  the  doubt  must  be  resolved  in  favor  of  the  plain- 
tiflP. 

Under  the  rule  deduciUe  from  the  authorities  cited  supra, 
the  recital  in  the  application  in  this  case,  in  view  of  the  condi- 
tion stated  in  the  policy,  means  nothing  more  than  this:     That 
upon  the  payment  of  the  first  premium  it  became  a  contract 
binding  upon  the  defendant,  unless  the  latter  could  show  that 
it  was  induced  to  issue  it  by  actual  fraud  practiced  upon  it  by 
Pelican,  in  failing  to  answer  fully  and  fairly  each  question 
propounded  to  him,  according  to  his  best  information  and  belief. 
That  this  was  the  character  of  answers  required  is  apparent 
from  the  nature  of  the  questions  propounded,  dealing,  as  they 
did,  so  far  as  the  condition  of  his  health  then  was  and  thereto- 
fore had  been,  with  matters  about  which  a  layman  is  not  pre- 
sumed to  be  acquainted.     This  being  so,  the  burden  was  upon 
defendant  to  show,   not  only  that  the  representations   were 
untrue,  but  were  made  with  the  intent  to  conceal  the  condition 
of  Pelican's  health,  and  that  defendant  would  not  have  issued 
the  policy  but  for  the  fraud  thus  practiced  upon  it.    **Eaeh 
party  to  a  contract  of  insurance  must  communicate  to  the  other, 
in  good  faith,  all  the  facts  within  his  knowledge  which  are,  or 
which  he  believes  to  be,  material  to  the  contract,  and  which  the 
other  has  not  the  means  of  ascertaining,  and  as  to  which  he 
makes  no  warranty."     (Rev.  Codes,  sec.  5570.)     Therefore,  if 
the  insured  intentionally  conceals  facts  which  are  material,  or 
makes  false  representations  with  reference  to  them,  intending 
to  mislead  the  insurer,  he  is  guilty  of  actual  fraud,  which,  at 
the  option  of  the  latter,   avoids  the  policy.    Such  a  fraud, 
[7]     however,  is  always  a  question  of  fact  for  the  jury  (Rev. 
Codes,  sec.  4980),  and,  unless  the  condition  of  the  evidence  is 
such  that  only  one  inference  may  be  drawn  from  it,  the  court 
may  not  direct  a  verdict.     The  inquiry  is:    First,  as  to  the 
truth  of  the  representations;  second,  if  untrue,  whether  they 
were  intended  to  mislead;  third,  whether  the  adverse   party 
accepted  them  as  true  and  acted  upon  them ;  and,  fourth,  was  lie 
prejudiced!     (Power  &  Bro.  v.  Turner,  37  Mont  521,  97  Pao. 
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950.)     The  concealment  of  the  material  fact  is  equivalent  to  a 
false  representation  th&t  it  does  not  exist.     (7d.) 

The  evidence  tends  to  show  that  Pelican  died  of  pulmonary 
tuberculosis,  attended  by  chronic  pleurisy  and  chronic  pleuro- 
pericarditis.     Two  physicians,  Drs.  Horst  and  Anderson,  who 
performed  an  autopsy  upon  the  body,  testified  that  the  condi- 
tion of  the  lungs  and  pleura  bore  evidence  that  the  disease  had 
been  of  long  standing,  and  that  they  were  of  the  opinion  that 
such  had  been  the  case.    Both,  however,  stated  that  a  person 
may  contract  tuberculosis  and  die  of  it  within  a  few  weeks,  but 
expressed  the  opinion  that  in  such  case  the  disease  would  be 
acute  in  form  and  not  attended  by  the  chronic  pleuritic  condi- 
tion found  in  the  body  of  Pelican.    Dr.  Matthews  testified  that 
he  had  been  called  to  attend  Pelican  and  visited  him  on  the  10th, 
11th  and  12th  of  September,  1908,  and  perhaps  on  other  occa- 
sions immediately  prior  to  these  days,  but  of  which  fact  he  had 
no  record.    Pelican  was  then,  according  to  his  statement,  in  an 
emaciated    condition,    suffering    from    pulmonary    tubercular 
pleurisy.     The  witness  was  of  the  opinion  at  that  time  that 
Pelican  would  not  thereafter  be  able  to  work  at  his  occupation, 
that   of   a  miner.     On   September   12,   the   witness   aspirated 
Pelican's  chest,  removing  therefrom  about  two  quarts  of  fluid. 
The  witness  stated  that  this  was  a  minor  surgical  operation. 
Though  he  deemed  the  patient's  condition  serious,  he  did  not 
disclose  it  to  him  or  his  family,  further  than  to  tell  the  plaintiff 
that  he  was  a  very  sick  man.     Subsequent  to  September  12,  and 
prior  to  October  9,  1908,  he  treated  the  patient  at  his  office  and 
saw  him  in  the  office  of  another  physician.    At  this  time  he  was 
emaciated,  short  of  breath,  and  coughed  badly.    Dr.  Hammond, 
the  defendant's  examining  physician,  who  had  acted  in  that 
capacity  for  twenty-five  years,  stated  that  on  the  date  of  the 
application  he  made  the  examination  of  Pelican  particularly 
irith  the  purpose  of  ascertaining  whether  there  were  any  indi- 
eatioDs  of  pulmonary  tuberculosis,  and  found  no  trace  of  it 
whatsoever.    Dr.  Sullivan  testified  that  he  visited  Pelican  once 
in  the  spring  of  1909 ;  that  he  made  a  thorough  subjective  and 
objective  examination  and  found  him  suffering  from  influenza; 
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that,  though  he  made  examination  of  Pelican's  chest,  he  found 
none  of  the  conditions  testified  to  by  Dr.  Matthews  as  present 
in  September,  1908 ;  but  that  such  conditions  might  have  existed 
without  the  knowledge  either  of  the  attending  ph3rsician  or  of 
the  patient  himself.    The  mother  and  sister  of  Pelican  were 
present  when  Dr.  Matthews  aspirated  Pelican's  chest  on  Septem- 
ber 12.    Both  stated  that  in  reply  to  an  inquiry  by  the  plain- 
tiff, as  to  the  illness  from  which  her  husband  was  suffering, 
made  in  the  hearing  of  her  husband,  Dr.  Matthews  informed  her 
that  it  was  influenza,  but  **did  not  amount  to  anything."    The 
witness  Snow,  who  accompanied  the  doctor  on  that  visit,  stated 
that  Dr.  Matthews  fully  informed  Pelican  as  to  the  character  of 
the  disease.    Dr.  Matthews  himself  said,  however,  that  he  did 
not  make  any  statement  either  to  Pelican  or  to  plaintiff  as  to 
the  nature  of  the  disease,  and  did  not  remember  whether  he  told 
the  plaintiff  that  it  was  influenza.    He  stated  to  plaintiff,  he 
said,  that  the  condition  was  serious,  and  that  Pelican  would 
probably  not  be  able  to  work  again.    As  to  the  treatment  given 
by  Dr.  Matthews,  Dr.  Sullivan  stated  that  he  did  not  consider 
the  use  of  the  aspirating  instrument  a  surgical  operation,  and 
that  any  physician  could  use  it,  its  use  requiring  no  sx>ecial 
skill.    The  evidence  as  to  the  loss  of  weight  by  Pelican  is  very 
meager.    He  began  to  work  in  one  of  the  mines  in  Butte  in  the 
spring  of  1908.    He  ceased  work  on  August  26  because  of  the 
illness  for  which  he  was  treated  by  Dr.  Matthews.    He  returned 
to  work  on  October  5  and  continued  until  October  22,  when 
he  again  quit  because  he  was  not  feeling  well.    The  superintend- 
ent stated  that  he  was  not,  upon  his  return  to  work  in  October^ 
looking  as  stout  as  when  he  had  quit  in  August,  but  that  he  did 
full  work  thereafter  until  he  finally  quit  toward  the  end  of  the 
month.     This  statement,  together  with  the  testimony  of  Drs. 
Matthews  and  Hammond  as  to  the  prior  and  subsequent  condi- 
tion of  his  health,  is  all  the  evidence  reflecting  in  any  way  upon 
the  truth  of  his  answer  to  the  inquiry  on  this  subject. 

It  will  be  observed  from  this  summary  that  the  evidence  left 
in  doubt  the  truth  of  the  answers  of  Pelican  to  the  several  ques- 
tions, as  well  as  his  good  faith  in  making  them.    If  he  was 
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[8]    sufferiiig  from  tuberculosis  on  September  12, 1908,  and  died 
in  an  advanced  stage  of  the  disease  in  July,  1909,  the  ordinary 
layman  might  suspect  that  he  was  afflicted  with  it  at  the  date  of  his 
application.    Yet  the  testimony  of  Dr.  Hammond  tends  to  sh6w 
that  he  was  entirely  free  from  it  at  that  time,  and,  the  fact  that 
the  doctor  found  him  insurable  indicates  that  he  was  then  in 
good  health.    Therefore  the  truth  or  falsity  of  his  answers  to 
questions  3  (a),  3  (b),  4,  6  (a),  12  (a),  and  19  (a),  which  all 
reflected  upon  the  condition  of  his  health,  depended  upon  the 
proper  inferences  to  be  drawn  from  the  evidence.    There  was 
evidence  tending  to  show  that,  when  Dr.  Matthews  visited  him, 
he  informed  him  that  he  was  suffering  from  influenza.    Even 
though  he  was  then  suffering  from  pleuritic  tuberculosis,  never- 
theless, being  a  la3rman,  he  could  not  himself  be  expected  to  have 
a  better  knowledge  of  diseases  or  of  the  condition  of  his  health, 
than  had  Dr.  Hammond  who  about  a  month  later  made  a  careful 
examination  to  ascertain  if  the  disease  was  present.    Hence, 
also,  the  inference  of  his  good  or  bad  faith  in  making  these 
several   answers  was  to  be   drawn   from   conflicting  evidence. 
Whether  he  had  in  fact  gained  or  lost  weight  during  the  past 
year  depended  upon  the  statement  of  the  mine  superintendent, 
which  might  or  might  not,  in  view  of  the  condition  of  his  health 
shown  by  the  evidence  of  Dr.  Hammond,  on  October  9,  four 
days  after  he  had  returned  to  his  usual  employment,  furnish 
a  basis  for  the  inference  that  his  answer  on  this  point  was  un- 
true.   With  reference  to  the  treatment  given  him  by  Dr.  Mat- 
thews on  September  12,  since  the  doctors  who  testified  differed 
as  to  whether  it  was  a  surgical  operation,  it  is  not  surprising 
that  he  answered  as  he  did.    We  shall  refer  to  this  feature  of 
the  case  again,  when  we  come  to  consider  the  instructions.    At 
this  time  it  is  sufiicient  to  say  that,  though  the  treatment  may 
be  conceded  to  have  been  a  minor  surgical  operation,  as  stated 
by  Dr.  Matthews,  the  bad  faith  of  Pelican  in  answering  as  he 
did  was  not,  in  view  of  the  fact  that  he  was  a  layman,  a  neces- 
sary inference.    It  was  peculiarly  within  the  province  of  the 
jury  to  determine  whether,  upon  the  whole  of  the  evidence  as 
to  any  of  his  answers,  Pelican  was  guilty  of  fraud  within  the 
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role  stated  above.  The  apparent  haste  with  which  he  proceeded 
to  have  his  life  insured  after  his  illness  in  1908,  the  short  time 
that  he  was  at  work  thereafter,  and  the  condition  of  his  body 
as  described  by  the  physicians  who  performed  the  autopsy,  some 
nine  months  later,  might  well  be  regarded  as  sufficient  to  create 
a  suspicion  that  his  statements  were  intentionally  untrue. 
Nevertheless,  the  court  properly  refused  to  take  the  case  from 
the  jury.  {Olohe  Insurance  Co.  v.  Wagner,  supra;  MovZor  v. 
Insurance  Co.,  101  U.  S.  708,  25  L.  Ed.  1077 ;  Smith  v.  Meiro- 
politan  Life  Ins.  Co.,  1S3  Pa.  504,  38  Atl.  1038 ;  Alahama  Oold 
Life  Ins.  Co.  v.  Johnston,  supra;  Hewn  v.  Metropolitan  Life  Ins. 
Co.,  supra.) 

4.  Error  is  assigned  upon  the  refusal  of  the  court  to  give 
several  instructions  requested  by  the  defendant.  Each  of  them 
was  formulated  upon  the  theory  of  counsel  for  defendant  that 
the  answers  of  Pelican  quoted  in  the  statement  were  warranties, 
and  that  the  verdict  should  be  for  the  defendant,  if  any  of  them 
were  found  to  be  untrue.  Concerning  the  instructions  given, 
it  may  be  observed  that  some  of  them  were  formulated  in  ac- 
cordance with  the  theory  of  counsel  for  defendant,  while  others 
proceeded  upon  the  opposing  theory.  They  were  conflicting 
and  inharmonious.  The  case  was  therefore  not  submitted  to 
the  jury  upon  any  definite  theory.  No  complaint  is  made  of 
this  fault.  The  instructions  refused  would,  if.  given,  have  em- 
phasized the  conflicting  theories  embodied  in  the  charge,  and, 
since  they  were  not  correct  statements  of  the  law  applicable  to 
the  issues  presented  by  the  pleadings  and  the  evidence,  they 
were  properly  refused. 

Counsel  for  defendant  requested  the  following  instruction, 
which  was  refused:  "You  are  further  instructed  that,  in  his 
said  application  for  the  policy  of  insurance  sued  on  herein,  said 
Pelican  answered  *No'  to  the  question,  'Have  you  undergone  any- 
surgical  operation r  A  'surgical  operation,'  within  the  mean- 
ing of  that  term  as  used  in  said  application  of  said  Henry  Peli- 
can, is  such  an  operation  by  means  of  the  hands  or  use  of  in- 
struments having  for  its  object  the  cure  of  a  local  disease;  so 
if  you  believe  from  the  evidence  that  a  surgical  operation 
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above  defined  was  had  upon  the  body  of  the  said  Henry  Pelican 
to  relieve  him  from  the  effects  and  to  cure  him  of  pleurisy, 
and  that  such  operation  was  had  within  the  period  of  one  year 
before  the  ninth  day  of  October,  1908,  the  date  of  said  applica- 
tion, then  your  verdict  should  be  for  the  defendant."  The 
court,  however,  did  give  the  following:  "(11)  You  are  further 
instructed  that,  in  his  said  application  for  the  policy  of  insur- 
ance sued  on  herein,  said  Henry  Pelican  answered  'No'  to  the 
question  'Have  you  undergone  any  surgical  operation!'  If 
you  find  from  a  preponderance  of  the  evidence  that  the  de- 
ceased underwent  a  surgical  operation  before  making  said  appli- 
cation for  insurance,  then  your  verdict  should  be  for  the  de- 
fendant." The  expression  ''surgical  operation"  is  not  men- 
tioned elsewhere  in  the  instructions. 

At  the  time  of  settlement,  counsel  for  defendant  reserved 
their  exception  to  the  refusal  of  their  request,  on  the  ground 
that,  "there  being  a  conflict  in  the  evidence,  as  to  the  term 
'surgical  operation,'  the  court  should  have  defined  the  term  in 
its  instructions  to  the  jury."  Error  is  assigned  in  this  behalf. 
For  present  purposes  it  may  be  assumed  that  the  definition  em- 
bodied in  the  instruction  was  correct ;  yet,  the  instruction  being 
as  a  whole  erroneous,  in  that  it  assumed  that  the  answers  of 
Pelican  were  warranties  and  not  representations,  it  was  properly 
refused.  The  view  of  counsel  evidently  was  that  it  was  within 
the  province  of  the  jury  to  determine  from  the  evidence  as  to 
what  was  done  at  the  time  and  the  opinions  of  Drs.  Matthews 
and  Sullivan,  whether  Dr.  Matthews'  treatment  was  a  surgical 
operation  within  the  recognized  meaning  of  that  expression,  and 
that  therefore  a  definition  of  it,  as  used  in  the  application, 
should  have  been  submitted.  This  view  may  have  been  correct 
upon  the  theory  upon  which  the  trial  was  hadj  but,  even  so, 
[9]  counsel  are  not  in  position  to  complain,  because  they  failed 
to  prepare  and  submit  an  instruction  embodying  the  definition 
and  at  the  same  time  otherwise  correct  in  point  of  law.  In  the 
instruction  given,  the  court  submitted  the  question  to  the  jury 
as  one  of  fact,  without  defining  the  meaning  of  the  expression ; 
but  counsel  did  not  object  to  it  as  given,  and  therefore  cannot 
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now  complain  of  the  omission.  Thouc^h  the  instruction  is  er- 
roneous because  it  also  omits  any  direction  to  the  jury  to  find 
on  the  question  of  good  faith  on  the  part  of  Pelican  in  answering 
the  particular  question  involved,  and  authorized  a  verdict  for 
[10]  defendant  if  the  answer  was  found  to  be  untrue,  this  is 
an  infirmity  from  which  the  defendant  suffered  no  prejudice 
because  the  error  was  in  its  favor. 

5.  The  contention  is  made  that  the  verdict  is  against  law.  As 
we  have  already  pointed  out,  the  instructions  were  inharmonious, 
in  that  some  of  them — as  is  true  of  instruction  11,  supra — were 
not  appropriate  to  the  issues  presented  by  the  pleadings.  Never- 
theless, upon  either  theory  of  the  case  there  was  a  conflict  in 
[11]  the  evidence,  and  since  the  jury  might  have  resolved  the 
issues  either  way,  the  verdict  is  not  contrary  to  the  instructions, 
and  is  therefore  not  against  law. 

The  opinions  of  the  physicians  upon  the  character  of  the 
treatment  given  Pelican  by  Dr.  Matthews  were  not  competent. 
[12]  The  witnesses  should  have  been  permitted  to  state  the 
facts  only  as  to  what  was  done.  And,  since  there  was  no  con- 
troversy in  the  evidence  in  this  connection,  the  court  should 
have  told  the  jury,  as  a  matter  of  law,  that  the  treatment  was 
a  surgical  operation,  and  left  it  to  them  to  determine  Pelican's 
good  faith.  The  theory  of  counsel  for  defendant  was  that  these 
[13]  opinions  were  competent  evidence.  This  being  so,  and 
the  case  having  been  submitted  to  the  jury  upon  counsel's  own 
theory  as  to  this  feature  of  it,  the  defendant  is  not  in  position 
to  complain. 

The  judgment  and  order  are  affirmed. 

iAfjUrmed* 

Mb.  Justice  Smfth  and  Mb.  Justice  Holloway  concur. 
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JENKINS,  Respondent,  v.  NORTHERN  PACIFIC  RT.  CO., 

Appelulnt. 

(No.  3,032.) 
(Submitted  November  24,  1911.    Decided  December  8,  1911.) 

[119  Pae.  794.] 

Personal  Injuries  —  BaUroads  —  Negligence  —  Evidence — Infer- 
ences — Damages — Pleading. 

Carriers — Personal  Injuries  on  Depot  Platform — ^Negligence— Presumptions 
— Inference. 

1.  A  passenger  of  another  railroad  company  required  to  pass  over  the 
depot  platform  of  defendant  railroad  company  was  injured  by  step- 
ping into  an  uncovered  water  hole  in  the  platf onn.  The  defendant  was 
in  the  exclusive  control  of  the  platform  and  water  holes  used  for 
watering  its  trains,  an  extra  number  of  which  had  been  watered  during 
the  day  before  the  accident.  The  weather  was  cold,  and  the  employees 
were  busy  and  had  frequent  occasion  to  uncover  the  holes,  and  no 
other  person  had  any  authority  to  open  them.  The  employees  opening 
the  holes  were  instructed  not  to  leave  them  uncovered.  Held,  that, 
though  negligence  will  not  be  presumed,  an  inference  that  the  employees 
omitted  to  re-cover  the  hole  was  justified,  authorizing  a  recovery  against 
the  latter  company. 

Same— -Damages — ^Pleading — ^Evidence. 

2.  A  complaint  in  an  action  for  personal  injuries,  which  alleges  that 
plaintiff  was  injured  and  bruised  on  her  right  ankle,  leg,  hip,  and  body, 
is,  in  the  absence  of  a  special  demurrer  or  demand  for  a  bill  of  par- 
ticulars, sufficient  to  authorize  evidence  of  an  internal  injury,  the  word 
"body"  comprehending  all  portions  of  the  body,  inside  and  outside,  and 
advising  defendant  that  plaintiff  would  prove  injuries  to  portions  of 
her  body  other  than  her  ankle,  leg,  and  hip. 

Appeal  from  District  Court,  Yellowstone  County;  Frank 
Henry,  Judge. 

Action  by  Margaret  Jenkins  against  the  Northern  Pacific 
Railway  Company.  From  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Mr.  W.  M.  Johnston,  Mr.  Wm.  Wallace,  Jr.,  Mr.  John  G. 
Broum,  and  Mr.  B.  F.  Oaines,  for  Appellant,  submitted  a  brief. 

To  constitute  a  cause  of  action  for  a  tort,  it  is  necessary  that 
there  should  be  (a)  some  right  existing  in  the  plaintiff,  (b) 
some  duty  on  the  part  of  defendant  to  respect  that  right,  (c) 
a  breach  of  that  duty  by  defendant,  and  (d)  injury  and  dam- 
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age  as  a  result  thereof.  (Dillon  v.  Qt.  Northern  By.  Co.,  38 
Mont.  485,  100  Pac.  960.)  With  respect  to  the  complaint  in 
the  case  at  bar,  we  insist  there  has  been  an  entire  failure  to  allege 
facts  which  are  sufficient  to  establish  any  right  of  respondent 
to  be  upon  the  premises  of  appellant  and,  consequently,  in  the 
absence  of  allegations  of  willful  wrongdoing,  no  showing  of 
breach  of  any  duty  owing.  True,  it  is  alleged  "that  the  de- 
fendant company  owed  a  duty  to  the  plaintiff  not  to  commit, 
nor  suffer  to  be  committed,  any  of  the  acts  of  negligence  here- 
inbefore complained  of,"  but  the  bald  assertion  that  a  "duty" 
exists  is  insufficient  in  the  absence  of  facts  also  pleaded  from 
which  such  a  duty  is  made  to  appear.  (6  Thompson  on  Negli- 
gence, sec.  7458 ;  29  Cyc.  p.  567 ;  Kipp  v.  Copper  Co.,  41  Mont. 
509,  110  Pac.  237;  Pullen  v.  City  of  Butte,  38  Mont.  194,  99 
Paa  290,  21  L.  R.  A.,  n.  s.,  42.) 

The  duty  of  a  railroad  company  to  furnish  stational  facili- 
ties does  not  extend  to  every  person  in  a  community,  nor  to 
every  person  entering  upon  its  premises,  nor  to  every  person 
riding  upon  its  trains.  This  duty  arises  only  by  reason  of  some 
legal  relation  between  the  person  and  the  railroad  company. 
A  railroad  owes,  concomitantly  with  its  duty  to  exercise  the 
highest  degree  of  care  and  caution  for  actual  carriage  of  pas- 
sengers, the  duty  to  exercise  reasonable  care  to  furnish  for 
passengers  reasonably  safe  avenues  of  approach  to  and  depar- 
ture from  their  premises  and  trains.  It  likewise  owes  a  similar 
duty  to  persons  coming  upon  its  premises  by  invitation,  express 
or  implied.  But  to  the  interloper,  of  whatever  character,  no 
such  obligation  is  due.  (3  Thompson  on  Negligence,  sec.  2687.) 
There  has  been  a  failure  in  this  complaint  to  charge  facts  from 
which  any  sort  of  invitation  to  respondent  to  use  the  station 
platform  can  be  reasonably  inferred.  (DriscoU  v.  Clark,  32 
Mont.  185,  80  Pac.  1,  373.) 

The  basis  of  respondent's  right  to  be  upon  this  station  plat- 
form, as  she  charges  it  in  her  complaint,  is  the  fact  that  she 
was  a  passenger  upon  the  train  of  another  railroad  company. 
She  does  not  claim  to  be  a  privy  to  any  possible  joint  woriicing 
agreement  existing  between  the  Burlington  and  the  Northern 
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Pacific;  nor  does  she  suggest  the  existence  of  any  such  agree- 
ment. She  discloses  no  business  relations  of  any  kind  existing 
between  appellant  and  herself;  nor  does  she  make  any  sugges- 
tion of  invitation  to  be  upon  the  premises,  either  express  or 
implied.  Nor  does  she  allege  either  gross  or  wanton  or  willful 
injury  upon  the  part  of  appellant.  We  accordingly  submit  the 
complaint  is  insufficient  to  support  the  judgment. 

Messrs.  Ounn  &  Bosch,  Mr.  E.  M.  HaU,  and  Mr.  W.  W.  Pat- 
terson, for  Appellant,  submitted  a  brief;  Mr.  M.  8.  Ounn  argued 
the  cause  orally. 

We  shall  assume,  for  the  purpose  of  this  ailment,  that  the 
plaintiff  was  a  passenger  upon  the  train  which  she  was  leaving 
at  the  time  of  the  accident.  We  shall  also  concede  that  it  was 
the  duty  of  the  defendant  to  exercise  ordinary  care  to  keep  the 
station  and  the  premises  adjacent  thereto  over  which  passengers 
were  required  to  pass  in  going  to  and  from  trains  reasonably 
safe.  The  same  duty  devolved  upon  the  defendant  in  this  re- 
gard as  is  imposed  by  law  upon  the  owner  or  occupant  of  land 
who  invites  others  to  come  upon  his  premises.  {Vmon  Depot 
dk  Ry.  Co.  V.  Londoner,  50  Colo.  22,  114  Pac.  317 ;  Herr- 
man  v.  Great  Northern  By.  Co.,  27  Wash.  472,  68  Pac.  82, 
57  L.  B.  A.  390.)  The  defendant  cannot  be  charged  with 
a  violation  of  the  duty  of  exercising  ordinary  care  unless  the 
cover  of  the  hole  was  removed  by  the  defendant  or  by  someone 
for  whose  conduct  it  was  responsible  or  the  defendant  knew  that 
the  opening  existed,  or  the  hole  liad  been  uncovered  a  sufficient 
length  of  time  to  charge  the  defendant  with  notice.  (Ooddard 
▼.  Boston  &  M.  B.  Co.,  179  Mass.  52,  60  N.  E.  486 ;  KeUey  v. 
iVew  York  etc.  By.  Co.,  109  N.  Y.  44,  15  N.  E.  879;  Munroe 
V.  St.  Louis  &S.F.&  B.  Co.,  155  Mo.  App.  710, 135  S.  W.  1016 ; 
Tolandv. Paine  Fumitiire  Co.,  175  Mass.  476, 56  N.  E.  608 ; Louis- 
ville etc.  BaUway  Co.  v.  Wolfe,  80  Ky.  82 ;  Toledo  etc.  Bailway 
Co.  V.  Crush,  67  111.  262, 16  Am.  Rep.  618 ;  Fvllerton  v.  Fordyce, 
121  Mo.  1,  42  Am.  St.  Rep.  516,  25  S.  W.  587.)  The  defendant 
owed  to  the  plaintiff  the  same  duty  to  maintain  its  premises  in  a 
reasonably  safe  condition  that  is  imposed  upon  a  municipality 
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with  reference  to  the  public  streets.  (5  Thompson  on  Negli- 
gence, sec.  5966;  Leonard  v.  City  of  Butte,  25  Mont.  410,  65 
Pac.  425.) 

According  to  the  complaint  it  was  the  neglect  and  failure  of 
the  defendant  to  have  its  premises  properly  lighted,  concurring 
with  the  neglect  and  failure  to  have  the  hole  covered,  that 
caused  the  accident.  It  is  apparent  from  the  complaint,  as  well 
as  from  the  proof,  that,  if  the  cover  had  been  placed  over  the 
hole,  the  accident  would  not  have  occurred  notwithstanding  any 
failure  or  neglect  on  the  part  of  the  defendant  in  not  having 
the  place  where  the  hole  was  located  properly  lighted.  If,  then, 
the  defendant  is  not  chargeable  with  negligence  by  reason  of 
the  cover  being  oflp  of  the  hole,  it  necessarily  follows  that  the 
defendant  is  not  liable  for  the  injuries  sustained  by  the  plaintiff. 
{Frederick  v.  Hale,  42  Mont.  153,  112  Pac.  70 ;  Wonnsdorf  v. 
Detroit  City  Ry.  Co.,  75  Mich.  472,  13  Am.  St.  Rep.  453,  42 
N.  W.  1000.)  This  last  case  is  cited  approvingly  by  this  court 
in  the  case  of  Forsell  v.  Pittsburgh  <fe  Montana  Copper  Co.,  38 
Mont.  403,  100  Pac.  218.  The  failure  to  properly  light  the 
premises,  if  there  was  any  failure  or  neglect  in  this  regard,  was 
not  the  proximate  cause  of  the  accident.  The  proximate  cause 
of  the  accident  was  the  opening  into  which  the  plaintiff  stepped 
and  unless  the  defendant  was  responsible  for  this  condition,  it 
cannot  be  held  liable  to  the  plaintiff  for  the  injuries  sustained 
by  her.  {American  Bridge  Co.  v.  Seeds,  144  Fed.  605,  75  C.  C. 
A.  407,  11  L.  R.  A.,  n.  s.,  1041.) 

Messrs.  Hathhom  &  Brown,  and  Mr.  Thad.  8.  Smith,  for 
Respondent,  submitted  a  brief;  and  one  in  reply  to  those  of 
appellant.  Messrs.  Hathhom  and  Smith  argued  the  cause 
orally. 

'*The  principle  that  a  person,  while  upon  the  premises  of  an- 
other, by  invitation  express  or  implied,  is  entitled  to  the  exercise 
of  due  care  on  the  part  of  the  property  owner  for  his  protection, 
may  be  illustrated  by  the  class  of  actions  brought  to  recover  dam- 
ages for  the  failure  on  the  part  of  railroad  companies  to  main- 
tain their  stations  in  proper  condition  for  the  reception  of  pas- 


41  Mont.]    Jbneins  v.  Nobthebn  Pagifio  By.  Co.  299 

sengeni  and  those  rightfully  resorting  there."  (1  Thompson 
on  Negligence,  sec.  1002;  33  Cyc.  805,  and  cases  cited.)  White's 
Supplement  to  Thompson  on  Negligence,  section  2686,  lays  down 
the  following  rule:  ''Persons  not  passengers  on  the  premises  of 
the  carrier  for  any  lawful  purpose  are  regarded  as  licensees 
toward  whom  the  carrier  is  required  to  exercise  only  ordinary 
care  and  prudence  in  the  maintenance  of  its  station  and  grounds 
to  avoid  injuring  him,"  and  cites  in  support  of  that  doctrine 
Smoak  y.  Samnnah  R.  Co.,  65  S.  C.  299,  43  S.  E.  662.  The 
doctrines  heretofore  laid  down  are  particularly  borne  out  in  an 
opinion  by  Mr.  Justice  Harlan  in  the  case  of  Bennett  v.  Railroad 
Company,  102  U.  S.  577,  26  L.  Ed.  235.  (See,  also,  Indiana 
Ry.  Co.  V.  Bamhart,  115  Ind.  408,  16  N.  E.  126;  PhMps  v. 
Library  Co.,  55  N.  J.  L.  313,  27  Atl.  480;  Herrman  v.  Oreat 
Northern  Ry.  Co.,  27  Wash.  472,  68  Pac.  82,  57  L.  B.  A.  390 ; 
Carver  v.  Minneapolis  etc.  Ry.  Co.,  120  Iowa,  346,  94  N.  W.  862 ; 
Oreen  v.  Pennsylvania  Ry.  Co.,  36  Fed.  66.)  Under  the  sub- 
stantive law  laid  down  in  the  foregoing  text  and  decisions,  re- 
spondent maintains  that  under  the  allegations  of  the  complaint 
there  can  be  no  doubt  that  the  appellant  owed  to  the  respondent 
the  duty  of  using  reasonable  care  in  furnishing  a  proper  place 
for  her  to  go  from  where  she  alighted  from  the  train  upon 
which  she  was  a  passenger  to  the  station  of  appellant. 

The  complaint  was  su£Scient  to  justify  the  introduction  of 
the  testimony  relative  to  the  injury  to  plaintiff's  internal  or- 
gans. The  allegation  is  that  she  **was  thereby  greatly  in- 
jured and  bruised  upon  her  right  ankle,  leg,  hip  and  body, 
•  •  •  "  and  **  became  disabled  and  injured  and  ever  since 
that  time  has  been  disabled  and  injured."  The  general  alle- 
gation of  injury  and  disablement  of  respondent  was  sufficient 
to  admit  testimony  above  referred  to.  (See  Terre  Haute  &  I. 
R.  Co.  V.  Pritchard,  37  Ind.  App.  420,  76  N.  E.  1070 ;  Wilber 
▼.  8.  W.  Mo.  Electric  R.  Co.,  110  Mo.  App.  689,  85  S.  W.  671 ; 
Bttdomin  v.  Interurban  Ry.  Co.,  98  N.  Y.  Supp.  506,  111  App. 
Div.  548 ;  Q^irk  v.  Siegd-Cooper  Co.,  60  N.  Y.  Supp.  228,  43 
App.  Div.  464;  Montgomery  v.  Lansing  City  Electric  Ry.  Co., 
103  Mich.  46,  61  N,  W.  543,  29  L.  R.  A.  287 ;  Snyder  v.  City 
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of  Albion,  113  Mich.  275,  71  N.  W.  475 ;  Comsiock  v.  Oeorge- 
town  Township,  137  Mich.  541,  100  N.  W.  788;  City  of  South 
Omaha  v.  Sutliffe,  72  Neb.  746,  101  N.  W.  997 ;  CucUOiy  Pack- 
ing Co.  V.  Broadbent,  70  Kan.  535,  79  Pac.  126 ;  City  of  Eureka 
V.  NeviUe,  70  Kan.  893,  79  Pac.  162 ;  Croco  v.  Oregon  Short  Line 
By.  Co.,  18  Utah,  311,  54  Pac.  985,  44  L.  R.  A.  285 ;  Mauch  v. 
City  of  Hartford,  112  Wis.  40,  87  N.  W.  816;  Toungblood  v. 
South  Carolina  &  O.  B.  Co.,  60  S.  C.  9,  85  Am.  St.  Rep.  824, 

38  S.  E.  232 ;  Bodie  v.  Charleston  cfr  W.  C.  B.  Co.,  61  S.  C.  468, 

39  S.  E.  715 ;  Lauder  v.  Currier,  3  Cal.  App.  28,  84  Pac.  217 ; 
Denver  dt  B.  O.  B.  Co.  v.  Harris,  122  U.  S.  597  (608),  7  Sup. 
Ct.  1286,  30  L.  Ed.  1146 ;  5  Ency.  of  PI.  &  Pr.  746,  747.)  When 
appellant  examined  respondent's  complaint  and  before  making 
answer  thereto,  it  certainly  must  have  occurred  that  the  words 
** injuries  to  the  body"  were  not  idly  inserted  in  the  complaint, 
and  that  some  proof  might  be  offered  as  to  injuries  other  than 
those  to  the  apkle,  leg  and  hip.  He  could  have  filed  a  special 
demurrer  or  presented  a  motion  asking  for  a  bill  of  particulars 
(Mauch  V.  City  of  Hartford,  supra),  or  asked  for  a  continuance 
on  the  ground  of  surprise  {Montgomery  v.  Lansing  City  Elec- 
tric B.  Co.,  supra)  f  and  we  must  assume,  therefore,  that  appel- 
lant felt  secure  in  its  ability  to  establish  the  fact  that  there  was 
no  injury,  or  that,  if  there  was,  it  was  covered  by  their  special 
defense  of  contributory  negligence. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

Action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  the  negligence  of  the  de- 
fendant. Appeals  from  a  judgment  on  verdict  for  the  plaintiff, 
and  from  an  order  denying  a  new  trial. 

The  complaint  alleges  that  the  defendant  corporation  ''op- 
erated a  line  of  railroad  in  and  through  the  city  of  BiUdngs, 
and  in  connection  therewith  maintained  and  operated  a  pas- 
senger station,  platform,  and  sidetracks  in  said  city  for  the 
purpose  of  accommodating  passengers  using  said  line  of  railwa:y 
and  persons  traveling  to  and  from  the  city  of  Billings  by  rail- 
road.''   This  allegation  is  admitted  by  the  answer.    The  testi- 
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mony  shows  that  on  January  7,  1910,  plaintiff  left  her  home  in 
Sheridan,  Wyoming,  on  train  No.  41  of  the  Chicago,  Burlington 
&  Quincy  Railroad,  and  arrived  at  Billings  at  9  o'clock  at  night; 
the  train  stopped  on  the  third  track  south  of  and  nearly  oppo- 
site the  defendant's  depot  in  Billings  and  all  the  passengers  got 
off ;  the  night  was  dark  and  the  platform  was  dark ;  while  going 
along  the  track  platform  on  her  way  to  the  defendant's  depot 
she  fell  into  an  open  water  hole  in  the  platform  and  was 
severely  injured ;  she  did  not  see  the  water  hole  when  she  stepped 
into  it;  there  was  no  rail  or  other  protection  around  it,  and  no 
person  about  the  train  to  show  her  to  the  depot ;  the  water  holes 
were  used  for  watering  trains,  and  each  had  an  iron  cover  to 
close  it  when  not  in  use ;  there  had  been  a  blockade  on  defend- 
ant's line,  which  was  relieved  on  the  day  in  question;  the  first 
train  from  the  West  reached  Billings  at  3:10  that  afternoon, 
"and  then  a  continual  string  of  trains  from  that  time  on  until 
1  o'clock  the  next  morning,  going  both  ways — ^plenty  of  cars 
to  water." 

H.  T.  Brown,  defendant's  car  foreman,  testified:  "I  was  there 
to  see  that  things  went  right.  I  did  not  see  any  water  hole  open 
there  that  night.  I  could  not  watch  all  of  them — ^twelve  or  thir- 
teen of  them — and  I  could  not  watch  each  one.  I  was  there 
to  see  that  these  holes  as  much  as  I  could  were  kept  closed.  If 
left  open  it  was  wrong,  and  I  was  there  to  correct  anything 
that  was  wrong.  Eighteen  or  twenty  trains  came  in  from  3 
o'doi^  until  midnight  on  the  afternoon  and  evening  of  Jan- 
aary  7." 

Swanson,  an  employee  of  the  defendant  company  who  was  on 
duty  that  night,  testified :  "I  didn't  see  any  of  these  water  holes 
in  the  platform  open  that  night  because  the  man  [men]  that 
opens  these  and  waters  the  coaches  have  special  orders  not  to 
leave  none  of  these  holes  open,  and  if  you  do  and  it  is  known 
to  anyone  you  will  get  discharged.  The  chances  are  they  were 
open.  I  didn't  see  none.  I  couldn't  say  whether  they  were  or 
not.  We  see  them  open  every  day.  I  seen  them  take  a  hose 
off  and  put  the  cover  on." 
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1.  Plaintiff's  counsel  contend  that  it  was  the  duty  of  the  de- 
fendant to  exercise  ordinary  care  to  ke^  its  premises,  over 
which  the  Chicago,  Burlington  &  Quincy  passengers  were  re- 
quired to  pass  to  and  from  trains,  reasonably  safe  for  their 
passage,  and  this  is  conceded  by  counsel  for  the  defendant. 
But  the  latter  argue  that  the  defendant  cannot  be  charged  with 
a  violation  of  such  duty  in  this  case  unless  the  cover  of  the  water 
hole  was  shown  to  have  been  removed  by  it,  or  by  someone  for 
whose  conduct  it  was  responsible;  or  that  it  knew  the  hole  was 
open ;  or  that,  in  the  absence  of  actual  notice,  the  hole  had  been 
uncovered  a  sufficient  length  of  time  to  charge  it  with  construc- 
tive notice.  If  the  plaintiff,  however,  made  a  prima  facte  show- 
ing that  the  cover  was  removed  by  some  servant  of  the  defendant, 
then  it  becomes  unnecessary  to  consider  the  questions  of  notice 
and  lapse  of  time. 

It  is  contended  that  there  is  not  any  evidence  to  show  who 
removed  the  cover,  and  that  it  may  have  been  done  by  some  one 
not  in  privity  with  the  defendant.  We  think  this  latter  con- 
sideration may  be  disregarded.  There  is  not  any  evidence  op 
even  a  suggestion  that  an  outsider  ever  opened  one  of  the  water 
holes.  To  do  so  would  have  been  a  trespass  which  is  not  to  be 
presumed.  The  argument  on  this  point  is  founded  in  mere 
conjecture,  which  is  not  permissible.  While  it  is  also  true  that 
negligence  is  not  to  be  presumed,  still,  we  think,  there  is  testi- 
mony sufficient  to  warrant  the  conclusion  that  the  hole  in  ques- 
tion was  left  uncovered  by  some  employee  of  the  defendant. 
Let  it  be  borne  in  mind  that  the  depot  grounds  belonged  to  the 
defendant,  and  that  it,  through  its  employees,  was  in  the  exclu- 
sive management  and  control  of  the  platform  and  water  holes 
and  constantly  using  the  latter.  There  was  no  defect  in  the 
platform  or  appurtenances — ^no  breaking  thereof;  no  unnatural, 
uncommon  or  extraordinary  situation  is  disclosed.  On  the  con- 
trary, the  physical  condition  of  the  water  hole — ^that  is,  the  con- 
dition of  being  open — ^was  in  strict  accord  with  the  plan  of  its 
construction  and  use.  We  think  the  railroad  company,  in  the 
absence  of  evidence  to  the  contrary,  may  fairly  be  presumed 
to  be  responsible  for  a  condition  of  its  property  which  is  in  entire 
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harmony  with  the  notion  of  recent  use  by  one  of  its  servants  for 
an  ordinary  and  legitimate  purpose.  The  record  shows  that  a 
blockade  had  just  been  broken  and  many  trains  were  passing, 
some  or  all  of  which  required  to  be  watered.  Many  were 
watered.  The  weather  was  cold,  and  it  may  also  be  deduced, 
we  think,  from  the  testimony,  that  the  defendant's  employees 
were  extraordinarily  busy  on  account  of  the  passage  of  so  many 
trains.  Brown  testified  that  there  ^ere  so  many  water  holes 
that  he  could  not  watch  all  of  them,  although  he  was  there  for 
the  purpose  of  seeing  that  the  holes  were  kept  closed  ''as  much 
as  he  could."  It  is  not  the  injury,  but  the  manner  and  circum- 
stances of  the  injury,  that  justify  the  inference  of  negligence. 
Defendant's  employees  had  frequent  occasion  to  uncover  the 
holes,  and  no  other  person  had  any  authority  to  open  them.  It 
appears  from  Swanson's  testimony  that  to  some  one  or  more  of 
the  employees  was  delegated  the  duty  of  opening  and  closing 
the  holes,  but  not  any  of  them  were  produced  as  witnesses,  nor 
was  any  explanation  offered  of  their  absence  from  the  trial. 
Inference  is  one  kind  of  indirect  evidence.  (Bev.  Codes,  sec. 
7956.)  An  inference  is  a  deduction  which  the  reason  of  the 
Jury  makes  from  the  facts  proved  without  an  express  direction 
of  the  law  to  that  eflPect.  (Bev.  Codes,  sec.  7957.).  *'An  infer- 
ence must  be  founded  (1)  on  a  fact  legally  proved;  and  (2) 
on  such  a  deduction  from  that  fact  as  is  warranted  by  a  con- 
sideration of  the  usual  propensities  •  •  •  of  men."  (Bev. 
Codes,  sec.  7959.)  We  think  it  not  an  unwarranted  infer- 
ence from  the  proven  facts  in  this  case  that  the  employees  of 
£1]  the  defendant  company  who  were  charged  with  the  duty  of 
watering  trains,  in  the  hurry  and  disorder  incident  to  the  ar- 
rival and  departure  of  so  many  trains,  on  the  cold  day  in  ques- 
tion, omitted  to  re-cover  the  water  hole  into  which  the  plaintiff 
fell.  If  this  inference  be  a  reasonable  one,  which  we  think  it 
is,  and  no  other  reasonable  inference  can  be  drawn  from  the 
evidence,  then  the  jury  was  justified  in  founding  a  verdict 
npon  it. 

The  supreme  judicial  court  of  Massachusetts,  in  Smith  v.  Bos- 
ton Oaslight  Co.,  129  Mass.  318,  where  the  trial  court  told  the 
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jury  *'that  there  was  evidence  enough  of  want  of  proper  care 
on  the  part  of  the  defendant  to  make  it  responsible  on  the  ground 
that  it  was  bound  to  conduct  its  gas  in  a  proper  manner,  and 
that  the  fact  that  the  gas  escaped  was  prima  facie  evidence  of 
some  neglect  on  the  part  of  the  defendant/'  in  affirming  the 
judgment  said:  "The  escape  of  gas  from  a  defective  pipe  into 
the  room  occupied  by  the  plaintiff,  with  no  explanation  of  the 
cause  other  than  was  offered,  was  some  evidence  of  negligence. 
The  pipes  were  made  to  contain  the  gas  and  conduct  it  safely, 
and  it  was  the  defendant's  duty  to  see  that  they  were  con- 
structed in  a  proper  form  and  of  proper  material;  and  that 
they  were  laid  in  the  ground  at  a  proper  depth  and  in  a  suitable 
manner  and  kept  in  proper  repair  for  that  purpose.  The  con- 
struction and  care  of  the  works  were  exclusively  in  the  hands 
of  the  defendant,  and  no  cause  independently  of  some  negligence 
on  its  part  is  shown  to  have  produced  the  effect." 

2.  Plaintiff  alleged  in  her  complaint  that  she  was  ''injured 
and  bruised  upon  her  right  ankle,  leg,  hip,  and  body."  She  was 
allowed  to  prove,  over  objection,  that  she  had  suffered  an  injury 
to  her  uterus.  We  find  no  error  in  this.  The  word  "body'* 
comprehends  all  portions  of  the  body,  inside  and  outside,  and 
the  general  term  employed  advised  the  defendant  that  she  would 
prove  injuries  to  portions  of  her  body  other  than  her  ankle^ 
leg  and  hip.  The  indefinite  and  uncertain  allegation  of  the 
pleading  might  have  been  taken  advantage  of  before  answering, 
but  the  point  raised  for  the  first  time  at  the  trial  came  too  late. 
A  general  allegation  of  bodily  injury  is  sufficient  to  warrant 
a  trial  court  in  receiving  evidence  of  any  injury  to  the  person, 
in  the  absence  of  a  special  demurrer  or  demand  for  a  bill  of 
particulars.  {Oordan  v.  Northern  Pacific  By.  Co,,  39  Mont. 
571,  104  Pac.  679.) 

The  judgment  and  order  are  affirmed* 

^Affirmed. 

Mr.  Chief  Justice  Bbantly  and  Ma.  Justicb  Holloway 
concur. 


44  Mont.]    FiBST  Nat.  Bank  of  Iowa  City  v.  Smith.  305 

PIEST  NATIONAL  BANK  OF  IOWA  CITY,  Appellant,  v. 

SMITH,  Respondent. 

(No.  3,084.) 
(Submitted  November  25,  1911.    Decided  December  8,  1911.); 

[119  Pfte.  784.] 

Pleading  and  Praciice — General  DeniaJr^^orporaiions — Capo- 
city  to  Sue — Issues. 

1.    A  general  denial  does  not  raise  an  issae  iii>on  the  question  of 
plaintiff  corporation's  capacity  to  sue. 

Appeal  fnmi  District  Court,  Bavalli  County;  Henry  L.  Myers, 
Judge. 

Action  by  the  Firet  National  Bank  of  Iowa  City,  Iowa,  against 
E.  E.  Smith.  From  a  judgment  entered  upon  a  directed  verdict 
for  defendant  and  from  an  order  denying  a  new  trial,  plaintiff 
appeals.    Beyersed  and  remanded. 

Statement  of  the  Case. 
This  action  was  brought  by  the  First  National  Bank  of  Iowa 
City  against  E.  E.  Smith  to  recover  the  principal  and  interest 
on  a  promissory  note,  executed  and  delivered  by  the  defendant 
to  the  Providence  Jewelry  Company,  and  by  it  indorsed  to  the 
plaintiff.  The  complaint  alleges  that  the  plaintiff  was  and  is 
B  corporation  organized  under  the  laws  of  the  United  States. 
The  answer  consists  of  a  general  denial  of  the  allegations  of 
the  complaint  and  an  affirmative  defense.  At  the  conclusion  of 
plaintiff's  testimony,  the  court  directed  a  verdict  for  defendant 
because  of  the  failure  of  the  plaintiff  to  prove  its  corporate 
existence.  From  the  judgment  entered  on  the  verdict,  and  from 
an  order  denying  it  a  new  trial,  the  plaintiff  appealed. 

Mr.  James  D.  Taylor,  and  Mr.  O.  C.  Amest,  for  Appellant, 
submitted  a  brief,  and  argued  the  cause  orally. 

Mr.  C.  8.  Wagner,  for  Respondent,  submitted  a  brief,  and 
argued  the  cause  orally. 

44  MoBt.— 20 
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MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
eourt 

A  similar  question  was  determined  by  this  court  in  0  'DonneU 
V.  City  of  Butte,  ante,  p.  97,  119  Pac.  281,  and  upon  the 
authority  of  that  case  we  hold  that  the  general  denial  in 
[1]  defendant's  answer  does  not  raise  an  issue  upon  the  ques- 
tion of  plaintiff's  capacity  to  sue,  and  that  the  trial  court  erred 
in  directing  a  verdict.  The  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantlt  and  Mb.  Justice  Smfth  concur. 


BOYD  ET  AL.,  Respondents,  v.  HUFFINE  et  al.,  Appellants. 

(No.  3,031.) 
(Submitted  November  24,  1911.    Decided  December  11,  1911.)j 

[120  Pac.  228.] 

Water  Rights — Rights  of  Prior  and  Junior  Appropriators — 
Equity — Findings — Conclusiveness. 

Equity — Findinge — ConclnsiyeneBS. 

1.  Unless  the  evidence  in  equity  cases  discloses  a  decided  preponder- 
ance against  the  findings  of  the  trial  court,  they  will  be  accepted  aj 
conclusive  by  the  supreme  court. 

Water  Bights — ^Rights  of  Prior  and  Junior  Appropriators. 

2.  A  prior  appropriator  of  water  from  a  certain  stream  for  agri- 
cultural purposes  may  not  be  compelled  to  forego  the  use  thus  made  of 
it,  merely  because  he  also  owns  a  right  on  another  stream,  by  the 
enlargement  of  the  use  of  which  (to  the  possible  detriment  of  rights 
of  junior  appropriators),  one  subsequent  to  him  in  point  of  time  on 
the  first  stream  would  be  enabled  to  use  the  water  thus  released. 

Appeal  from  District  Court,  OaUatin  County;  W.  B.  C 
Stewart,  Judge. 

Action  hy  Oertnide  Boyd  and  another,  against  Soger  Hufiine 
and  others  to  have  determined  the  respective  rights  of  the  par- 
ties to  the  use  of  certain  waters.    From  the  decree  and  an  order 
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denying  their  motion  for  a  new  trial  the  defendants  other  than 
HufSne  have  appealed.    Affirmed. 

Mr.  Oeorge  2>.  Pease,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

For  Reepondents,  Mr.  Oeorge  T.  Patten  submitted  a  brief,  and 
argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  have  determined  the  rights  of 
plaintifEs  and  defendants  to  the  use  of  the  water  flowing  in 
S^ynolds  creek,  in  Gallatin  county,  and  to  adjust  the  relative 
priorities  and  amounts  of  their  respective  appropriations.  The 
stream  has  its  source  in  section  16  of  township  2  north,  of  range 
S  east,  and  flows  in  a  southwesterly  direction  through  sections 
17,  20  and  19  of  this  township,  and  sections  24  and  23  of  town- 
ship 2  north,  of  range  4  east,  and  empties  into  Dry  creek  which 
flows  down  from  the  north  and  east  through  section  23.  The 
lands  of  the  plaintifb  lie  in  sections  23  and  24  on  both  sides 
of  the  two  streams,  above  and  below  their  junction.  L.  J.  Mor- 
gan and  Roger  HufSne,  though  served  with  summons,  did  not 
appear.  The  defendant  Ecton  appeared  and  answered,  but  at 
the  opening  of  the  trial  defendant  Cox  was,  by  agreement  of 
counsel,  substituted  in  his  stead  as  his  successor  in  interest.  Thus 
were  eliminated  from  the  case  all  of  the  defendants  except  Stiles, 
Cox,  Emmett  Huffine  and  Martin.  The  lands  of  the  defendants 
lie  on  Reynolds  creek  above  those  of  plaintiffs,  and,  except  those 
of  Stiles,  above  the  heads  of  plaintiffs'  ditches.  The  lands  of 
this  defendant  adjoin  those  of  plaintiffs  on  the  east.  One  of 
the  ditches  through  which  the  plaintiffs  assert  the  right  to  divert 
and  use  water  has  its  head  near  the  eastern  line  of  section  24, 
upon  the  lands  owned  by  Stiles.  The  plaintiffs  claim  the  right 
to  the  use  of  all  the  water  flowing  in  the  stream  at  the  heads 
of  their  several  ditches,  amounting  to  fifty  inches,  basing  their 
claim  upon  an  appropriation  by  a  predecessor,  which  is  alleged 
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to  have  been  made  in  May,  1867,  and  aver  that  defendants  have 
been  wrongfully  and  unlawfully  diverting  it  away  from  their 
ditches,  to  their  irreparable  injury.  Defendants  deny  the  right 
of  plaintiffs  to  the  use  of  any  of  the  water  in  excess  of  four 
inches,  and  allege  that  each  has  a  superior  right  to  all  the  water 
in  the  stream  in  excess  of  this  amount,  based  upon  appropriations 
either  by  themselves  or  their  predecessors  in  interest,  as  follows : 
Defendant  Cox,  of  twenty  inches,  made  on  June  1,  1892;  de- 
fendant Martin,  of  twenty  inches,  made  on  June  1,  1888;  de- 
fendant Stiles,  thirty  inches,  made  in  April,  1881 ;  and  defendant 
HufSne,  of  twenty  inches,  made  on  May  1,  1893.  Each  of  the 
defendants  also  claims  to  have  established  his  right  by  adverse 
ise.  They  all  admit  that  they  have  been  diverting  the  water 
as  alleged  by  the  plaintiffs,  but  allege  that  they  have  done  so 
by  virtue  of  their  superior  rights. 

The  court  tried  the  case  without  a  jury.  It  found  that  the 
plaintiffs  are  entitled  to  the  use  of  thirty  inches,  through  an 
appropriation  made  by  Alonzo  Reynolds,  the  father  of  plaintiff 
Boyd,  during  the  month  of  June,  1870;  that  defendant  Cox  is 
sntitled  to  eighteen  inches  as  of  June,  1891 ;  Martin  to  ten  in- 
ches as  of  June,  1884;  Stiles  to  eighteen  inches  as  of  October, 
1883 ;  and  Huffine  to  ten  inches  as  of  June  1,  1893.  A  decree 
was  entered  adjudging  the  rights  and  priorities  of  the  plaintiffs 
and  defendants,  respectively,  in  accordance  with  these  findings. 
The  defendants  other  than  Hufi&ne  have  appealed  from  the  de- 
cree and  an  order  denying  their  motion  for  a  new  trial.  The 
only  contention  made  is,  that  the  findings  are  not  justified  by  the 
evidence. 

It  will  be  observed  that  the  Cox  appropriation  is  found  to  have 
been  made  in  June,  1891,  whereas  it  is  alleged  in  the  answer  to 
have  been  made  a  year  later.    No  complaint  is  made  of  this 
apparent  discrepancy.    It  will  therefore  be  passed  without  fur- 
ther notice.    The  evidence  found  in  the  record  covers  nearly 
400  printed  pages.    It  will  be  impossible  to  set  it  forth  and  an- 
alyze it,  even  in  a  general  way,  without  extending  this  opinion 
beyond  any  reasonable  limits.     The  issues  presented  by  it  are  as 
to  when  the  appropriation  through  which  the  plaintiffs  claixn 
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vms  made;  what  tiie  amount  of  it  was;  what  amount  of  water 
flowed  down  the  stream  to  the  heads  of  plaintiffs'  ditches  at  the 
time  the  appropriation  was  made ;  whether  the  lands  owned  by 
the  plaintiffs  require  irrigation ;  whether,  when  their  appropria- 
tion was  made,  the  volume  of  water  flowing  in  the  stream  was 
less  than  at  the  present  time;  whether  the  amount  claimed  by 
them  is  greater  than  their  necessities  require,  though  it  be  con- 
ceded that  their  lands  require  irrigation;  and  finally  whether 
plaintiffs  have  not  a  sufficient  available  supply  from  Dry  creek 
to  meet  all  their  necessities.    Upon  all  of  these  points  the  evi- 
dence was  in  irreconcilable  conflict.   .The  evidence  introduced  to 
sustain  the  plaintiffs'  right,  though  not  entirely  satisfactory  in 
some  particulars,  tends  to  show  that  in  1866,  when  Alonzo  Rey- 
nolds made  a  settlement  on  the  lands  now  owned  by  plaintiffs, 
the  volume  of  water  flowing  in  the  stream  was  substantially  the 
same  as  at  the  present  time,  the  actual  measurement  of  it,  taken 
on  March  24,  1909,  at  or  near  the  heads  of  plaintiffs'  ditches, 
for  the  purpose  of  this  action,  being  thirty-nine  inches.    It  also 
tends  to  show  that  when  Reynolds  constructed  the  first  ditch  he 
diverted  all  the  water  and  used  it  to  irrigate  lands  in  sections 
23  and  24,  upon  which  were  growing  crops,  and  that,  barring 
certain  years  when  it  was  diverted  by  those  who  were  above  him 
on  the  stream,  and  certain  other  years  during  which  his  crops 
were  of  such  a  character  as  not  to  require  artificial  irrigation, 
he,  his  tenants  and  the  plaintiffs,  his  successors,  had  used  it  down 
to  the  time  the  action  was  brought. 

Defendants'  two  main  contentions  are:  that  the  award  of 
thirty  inches  to  the  plaintiffs  is  too  large  in  view  of  the  area 
of  land  upon  which  it  must  be  used,  and  that  the  evidence  shows, 
without  substantial  contradiction,  that  they  have  another  sup- 
ply by  means  of  a  ditch  taken  from  Dry  creek,  to  the  north  and 
east,  which  is  or  can  be  made  available  for  use  upon  the  same 
lands.  There  is  substantial  evidence  tending  to  show  that  a 
volume  of  less  than  thirty  inches  would  not  furnish  head  enough 
to  make  the  use  effective  for  any  purpose,  and  that  the  nature 
of  the  ground  to  the  north  is  such  that  it  would  be  impracticable 
for  plaintifEs  to  maintain  a  ditch  to  convey  water  from  Dry 
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creek  to  the  plaee  of  use.  Indeed  the  evidence  tends  to  show 
that  the  first  ditch  taken  ont  of  Reynolds  creek  in  1870  was 
oonstmcted  becanse  of  the  difficult  character  of  the  ground 
throng  which  a  ditch  from  Dry  creek,  theretofore  used,  had 
been  constructed,  and  that  after  the  Reynolds  creek  water  was 
made  available,  the  latter  ditch  was  abandoned  entirely.  There 
is  also  evidence  tending  to  show  that  all  the  water  which  plain- 
tiffs are  entitled  to  use  out  of  Dry  creek  is  required  to  irrigate 
other  lands  along  that  stream,  upon  which  the  Reynolds  creek 
water  cannot  be  used,  and  that  its  use  for  this  purpose  is  neces- 
sary. In  view  of  the  evidence  showing  the  purposes  for  which 
the  respective  defendants  had  been  using  water  and  the  extent 
of  their  use,  the  award  to  each  of  them  is  not  unreasonably  small ; 
nor  are  the  findings  as  to  the  dates  assigned  to  their  respective 
appropriations   without  substantial  support. 

While,  on  the  whole,  it  may  be  said  that  the  trial  court  might 
have  reached  a  different  conclusion,  it  cannot  be  said  that  the 
[1]  evidence  shows  a  decided  preponderance  against  any  find- 
ing. Under  these  circumstances  this  court  must  accept  them 
as  conclusive.  (Bordeaux  v.  Bordeaux,  32  Mont.  159,  80  Pac. 
6 ;  Fifden  v.  Heinze,  32  Mont.  354,  80  Pac.  918 ;  Pope  v.  Alex- 
ander, 36  Mont.  90,  92  Pac.  203,  565.)  Even  if  it  be  conceded 
that  the  plaintiffs  might  use  the  Dry  creek  right  and  forbear  the 
use  of  the  water  in  Reynolds  creek  altogether,  it  does  not  fol- 
low that,  having  made  the  first  appropriation  out  of  Reynolds 
[2]  creek  and  having  use  for  it,  they  may  be  compelled  to 
forego  the  use  of  the  right  thus  acquired,  merely  because  the 
defendants  desire  them  to  do  so  or  have  use  for  it  themselves. 
Having  acquired  the  right  through  the  Reynolds  appropriation, 
plaintiffs  are  entitled  to  make  a  reasonable  use  of  it  for  the  pur- 
poses for  which  it  was  made,  notwithstanding  the  fact  that  the 
defendants  have  necessity  for  it.  If  the  plaintiffs  were  required 
to  resort  exclusively  to  their  Dry  creek  right,  they  would  be 
compelled  either  to  enlarge  its  use  and  thus,  perhaps,  infringe 
upon  the  rights  of  junior  appropriators  from  this  stream,  or  to 
restrict  the  use  in  order  to  avoid  such  infringement.  (Norman 
V.  Corbley,  32  Mont.  195,  79  Pac.  1059.) 
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No  claim  is  now  made  by  either  defendant  that  he  has  ac- 
quired a  right  as  against  plaintiffs  by  adverse  use.  This  claim 
seems  to  have  been  abandoned  at  the  trial. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  JusncB  Shtth  and  Mb.  Justios  Holloway  concur. 


STATE,  Rbspondbnt,  v.  FOLEY,  Appellant. 

(No.  3,033.) 
(Submitted  November  25,  1911.    Decided  December  12,  1911.) 

[120  Pac.  225.] 

Criminal  Law  —  Orand  Larceny  —  Livestock  —  Information  — 
Clerical  Error — Amendment — Expert  Testimony — Admissibil- 
ity— Instructions. 

Criminal  Law — Information — Clerical  Error — Immateriality — ^Amendment^* 
Effect. 

1.  The  mere  misspelling  of  the  word  "feloniously,"  so  that  it  read 
''felobiouslj,"  did  not  render  an  information  charging  defendant  with 
the  larceny  of  certain  cattle  fatally  defective;  nor  was  it  necessary 
to  rearraign  defendant  after  amendment  by  the  insertion  of  the  letter 
'V  in  place  of  the  letter  "b,"  permitted  to  be  made  subsequent  to  the 
■wearing  of  the  jury. 

Same — Habits  of  Livestock — Expert  Testimony — Adndssibility. 

2.  Under  section  7887,  Bevised  Codes,  persons  familiar  with  cattle 
and  their  habits  were  properly  permitted  to  testify  as  to  tue  im- 
probability of  the  animals,  alleged  to  have  been  stolen,  straying  a 
certain  distance  from  the  place  where  they  were  seen  a  few  days  prior 
thereto. 

Same^Evidence — ^Admissibility. 

3.  Testimony  elicited  by  a  question  whether  the  witness  had  seen  any 
cattle  of  the  brand  borne  by  the  animals  charged  to  have  been  stolen, 
running  in  the  vicinity  where  he  and  defendant  lived,  was  competent 
and  material. 

Same — Expert  Testimony — ^Admissibility. 

4.  The  admission  of  testimony  that  when  sucking  calves  are  taken 
from  their  mothers  and  confined  in  a  corral,  the  cows  will  stay  in  the 
vicinity  of  the  corral,  and  that  if  cows  with  calves  are  located  near 
water,  they  will  generally  stay  in  the  vicinity  unless  moved  by  some- 
body, was  proper. 

Same— Instructions — ^Bequest — ^Refusal,  When  Proper. 

5.  Where  the  substance  of  requested  instructions  on  the  burden  of 
proof,  and  the  question  of  intent  in  a  cause  involving  the  larceny  of 
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cattle  was  eoyered  hy  the  charge  given,  refoBal  to  instmet  as  requested 
is  not  error. 

Appeal  from  District  Court,  Custer  County;  Sydney  Banner, 
Judge. 

R.  H.  Foley  was  convicted  of  the  crime  of  grand  larceny,  and 
appeals  from  the  judgment  and  an  order  denying  him  a  new  triaL 
AfSrmed. 

Cause  submitted  on  briefis  of  counsel. 

Mr.  Oeorge  W.  Farr,  for  Appellant. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  8.  Towner, 
Assistant  Attorney  General,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

Defendant  was  convicted  of  the  crime  of  grand  larceny,  in  the 
district  court  of  Custer  county.  He  appeals  from  the  judgment 
and  also  from  an  order  denying  his  motion  for  a  new  trial. 

The  following  is  a  summary  of  the  testimony:  Frank  Van 
testified  for  the  state:  '' Defendant  was  at  my  place  on  the  8th 
day  of  November,  1909;  he  asked  me  if  I  knew  some  of  his 
cattle  and  I  told  him  I  knew  of  one  steer  about  the  mouth  of 
Little  "Whitney  creek  where  it  runs  into  the  main  Whitney  creek; 
he  started  in  that  direction;  at  the  time  I  saw  his  steer  on 
Whitney  creek,  there  were  twenty  or  thirty  of  Kempton's  cattle 
in  the  bunch;  I  noticed  four  cows  with  unbranded  calves,  three 
of  the  calves  were  red  and  one  was  black;  the  black  calf  was 
following  a  black  cow ;  they  go  about  five  or  six  miles  around 
there  where  they  used  to  run  on  Whitney  creek;  I  had  seen 
them  three  times  before  that  on  Whitney  creek  about  a  week 
before  Foley  went  up  there;  I  have  paid  some  attention  to  the 
habits  of  cattle;  I  have  been  raising  them  for  ten  years;  a  young 
steer  will  stray  over  more  territory  mostly  than  a  cow  with  a 
calf;  cows  with  calves  ranging  on  water  will  run  over  a  small 
territory;  I  saw  these  four  cows  running  on  Whitney  creek  the 
day  before  defendant  was  at  my  place;  I  saw  them  again  on 
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the  11th  down  around  Foley's  ranch  and  the  fence;  they  were 
the  same  bunch  I  saw  on  Whitney  creek ;  they  had  no  calves  with 
them  when  I  saw  them  at  Foley's  fence;  I  went  back  with  Har- 
rison and  Rhode  the  next  morning  and  we  found  these  four  cows 
at  the  same  place;  we  took  them  to  Foley's  house  and  turned 
the  calves  out  to  the  cows  and  I  saw  them  suck;  they  were  the 
same  cows  and  calves  that  I  saw  on  Whitney  creek;  those  cows 
and  calves  would  have  to  cross  the  Milwaukee  railroad  to  get 
to  Foley's  ranch;  they  would  have  to  go  about  two  miles  around 
to  cross;  they  couldn't  go  straight;  the  Cabin  creek  brakes  are 
about  four  miles  from  Foley's  place;  I  never  saw  these  four 
cows  up  in  that  country ;  never  saw  any  of  the  Eempton  cattle 
up  in  that  country;  Foley's  is  about  twelve  miles  from  Whitney 
creek;  the  cattle  looked  gaunted  up." 

Harrison  testified:  ''Rhode  and  Van  went  with  me  to  the 
defendant's  ranch  on  November  13;  we  found  four  of  Kemp- 
ton's  cows  three  or  four  hundred  yards  below  Foley's  pasture; 
took  them  up  to  the  house  and  turned  them  into  a  corral  with 
nine  calves;  four  of  the  calves  went  to  the  cows  and  sucked 
them;  the  calves  were  not  branded;  there  was  one  black  calf 
went  to  the  black  cow  and  two  freckled-faced  calves  and  one  deep 
red;  the  cows  were  outside  of  the  fence  when  we  saw  them;  I 
saw  the  defendant  and  he  said  he  had  authority  to  gather  these 
cows  and  calves  and  that  he  got  them  on  the  head  of  Cabin 
creek  brakes;  he  said  the  Eemptons  had  given  him  authority; 
the  Cabin  creek  brakes  are  five  to  eight  miles  east  of  Foley's; 
the  junction  of  Whitney  and  Little  Whitney  creeks  is  between 
twelve  and  fifteen  miles  from  defendant's  ranch;  I  would  judge 
it  to  be  between  twenty-two  and  twenty-five  miles  from  Cabin 
creek  to  where  Little  Whitney  flows  into  Whitney  creek." 

Fisher  testified:  ** Defendant  lives  about  two  and  a  half  miles 
from  me ;  I  have  never  seen  any  of  the  node  brand  of  Kempton's 
cattle  in  the  vicinity  where  I  and  defendant  live  for  the  last 
year  or  two." 

Rhode  testified:  ''On  November  12  or  13,  Harrison,  Van  and 
I  went  to  defendant's  ranch;  we  found  some  calves  in  a  corral 
and  saw  some  cows  in  the  pasture  and  some  that  were  oat» 
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four  head  outside  belong  to  Eempton;  they  did  not  have  any 
calves  with  them;  we  drove  them  down  to  the  corral  and  four 
out  of  nine  calves  went  to  sucking  the  cows;  we  found  these 
four  cows  about  a  mile  from  the  house;  there  were  forty  or 
fifty  head  of  cows  in  the  pasture ;  Harrison  told  defendant  that 
he  had  some  calves  in  the  corral  that  didn't  belong  to  him,  and 
he  said  he  knew  he  had;  he  said  he  had  some  of  Eempton 's 
cattle  in  there,  and  that  he  figured  on  notifying  Kempton;  he 
said  he  put  them  in  there  to  keep  the  cows  from  drifting  until 
he  could  notify  Eempton;  he  told  us  he  got  them  on  the  cedar 
brakes  on  Cabin  creek." 

Johnson  testified  that  in  November  or  along  the  latter  part  of 
October  he  saw  three  unbranded  calves  of  Eempton 's  at  the 
forks  of  Big  Whitney  creek  and  Little  Whitney  creek;  one  of 
the  mothers  was  a  black  muley  cow.  Aronson  gave  similar  testi- 
mony. 

The  defendant  Foley  testified  that  in  September,  1909,  he  met 
Asa  Eempton  when  the  Eempton  outfit  was  shipping  cattle  and 
told  him  ''if  he  saw  any  of  my  cattle  down  there,  to  hold 
them  for  me  and  I  would  hold  his  if  I  found  them  on  my  range, 
and  he  said  all  right.    I  was  to  hold  his  cattle  on  Pine  creek 
and  he  mine  on  Whitney  and  Fallon  creeks";  after  this  con- 
versation with  Van  he  went  to  Whitney  creek  and  brought  one 
steer  home ;  the  next  day  he  rode  to  the  Cabin  creek  brakes  and 
found  four  of  Eempton 's  cattle  with  unbranded  calves  and  took 
them  home  with  him  to  hold  them  for  Eempton,  believing  that 
he  had  authority  from  Asa  Eempton ;  he  took  them  to  his  ranch 
and  put  them  in  the  pasture  but  they  got  out  twice,  so  he  put 
the  calves  in  the  corral;  the  next  morning  he  ''wrote  Eempton 
a  letter  notifying  him  that  I  had  some  of  his  cattle  but  never 
had  time  to  mail  it,  it  stormed  that  day  and  I  didn't  go  to  to^wn, 
and  I  thought  I  would  wait  until  the  next  day,  but  about  6  or 
7  o'clock  in  the  morning  Harrison  came" ;  he  told  Harrison  that 
the  cattle  belonged  to  Eempton  and  that  he  attempted  to  notify 
Eempton;  Deckert,  his  brother  in  law,  Pat  Foley,  his  brother, 
and  Pat's  wife  and  Mr.  Folk  were  present  when  the  letter  vraa 
written.    A  letter  was  introduced  in  evidence. 
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Folk  testified  that  wben  defendant  brought  the  cows  and 
calves  home  he  said  they  belonged  to  Eempton,  and  that  he 
was  going  to  put  them  in  the  corral  and  keep  them  for  him ;  he 
saw  the  cattle  a  number  of  times  during  the  12th,  but  did  not 
know  that  they  got  out  of  the  pasture,  if  they  did  get  out;  he 
saw  Foley  write  a  letter  on  the  12th;  Foley  intended  to  mail 
the  letter  that  day,  but  it  was  storming  and  he  did  not  go  to  town. 

Pat  Foley  testified  that  defendant  said  the  cows  and  calves 
belonged  to  Kempton;  he  saw  the  cows  in  the  pasture  ''only  the 
day  he  put  them  back  in  again" ;  witness  saw  the  letter  to  Kemp- 
ton.  Mrs.  Pat  Foley's  testimony  was  in  substance  the  same  as 
that  of  her  husband. 

Bruhns  testified  that  he  heard  the  conversation  between  de- 
fendant and  Asa  Kempton  substantially  as  narrated  by  the  de- 
fendant. 

Deckert  testified  that  defendant  said  the  calves  in  the  corral 
belonged  to  Kempton ;  he  also  testified  to  seeing  defendant  write 
the  letter;  witness  read  the  letter. 

Asa  Kempton  denied  that  he  ever  had  any  such  conversation 
or  agreement  with  defendant  as  that  testified  to  by  him  and 
Bruhns;  he  said  he  was  not  acquainted  with  defendant  and  did 
not  know  his  cattle  brand ;  neither  did  he  know  where  his  cattle 
ranged. 

1.  The  information  upon  which  the  defendant  was  arraigned 
charged  that  he  did  ''felobiously  steal,"  etc.  At  the  beginning 
of  the  trial,  after  the  jury  had  been  sworn,  the  state  asked  leave 
to  amend  by  inserting  the  letter  **n"  in  place  of  the  letter  **b." 
[1]  Over  defendant's  objection  the  amendment  was  allowed. 
There  was  no  error  in  this  ruling.  '*Felobiously"  as  written 
was  evidently  a  clerical  or  typist's  error.  The  letter  **b"  was 
inadvertently  written  in  place  of  the  letter  ''n."  It  was  a  mere 
error  in  spelling.  No  one  could  have  been  misled  thereby.  Jt 
was  not  necessary  to  rearraign  the  defendant  after  the  amend- 
ment was  made.     {State  v.  Lu  Sing,  34  Mont.  31,  85  Pac.  521.) 

2.  Complaint  is  made  that  the  state  was  permitted,  over  ob- 
jection, to  inquire  of  witnesses  as  to  the  habits,  conduct  and  ac- 
tions of  cattle  under  certain  oonditiona    We  find  no  error  in 
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the  rulings.  The  witnesses  had  qualified  as  men  having  knowl- 
edge of  cattle  and  their  habits.  Defendant  had  said  and  after- 
ward testified  that  he  got  the  cattle  between  the  Cabin  creek 
brakes  and  Riley's  spring,  while  the  theory  of  the  state  was  that 
they  were  the  same  cattle  that  three  witnesses  had  seen  on  Whit- 
ney creek,  several  miles  distant.  It  was  proper  for  the  state 
[2]  to  prove,  if  it  could,  the  improbability  of  cattle  straying 
to  that  distance  from  the  place  where  they  were  seen  but  a  few 
days  prior  thereto.  A  man  unfamiliar  with  the  habits  of  cattle 
might  not  be  able  to  determine  how  far  they  will  wander. 
Therefore  it  was  entirely  proper  to  elicit  the  information  from 
those  who  understood  their  habits  in  that  regard.  The  opinion 
of  a  witness  respecting  a  question  of  science,  art  or  trade,  when 
he  is  skilled  therein,  is  competent  evidence.  (Rev.  Codes,  sec. 
7887.)  The  point  raised  was,  in  effect,  decided  adversely  to 
the  defendant's  contention,  in  the  case  of  State  v.  Keeland,  39 
Mont.  506,  104  Pac.  513. 

3.  It  is  contended  that  the  court  erred  in  permitting  the  wit- 
ness Fisher  to  answer  whether  he  had  seen  any  cattle  of  the 
[3]  node  brand  running  in  the  vicinity  where  he  and  the 
defendant  lived,  for  the  reason  that  the  matter  was  immaterial. 
The  reception  of  immaterial  testimony  is  not  ordinarily  ground 
for  reversal  of  a  cause.  But  we  think  this  testimony,  while  nega* 
tive  in  character  was  competent  and  material. 

4.  The  witness  J.  B.  Eempton  was  allowed  to  testify,  over 
objection,  that  when  sucking  calves  are  taken  from  their  moth- 
ers and  confined  in  a  corral,  the  mothers  will  stay  in  the  vicinity 
[4]  of  the  corral.  We  find  no  error  in  the  action  of  the  court 
in  admitting  this  testimony.  The  witness  was  also  allowed  to 
testify,  and  properly  we  think,  that  if  cows  with  calves  are  lo- 
cated on  water,  they  generally  stay  **in  a  smaller  scope  of  terri- 
tory, unless  they  are  moved  by  somebody." 

5.  Error  is  assigned  upon  the  refusal  of  the  court  to  give  three 
certain  instructions,  to  the  effect  (1)  that  it  devolved  upon  the 
state  to  prove  beyond  a  reasonable  doubt  that  defendant  took, 
stole  and  carried  away  the  calves  described  in  the  information, 
with  intent  to  convert  them  permanently  to  his  own  use,  and  (2) 
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if  the  jury  found  that  when  he  first  took  the  calves  into  his 
possession  he  did  not  intend  to  steal  them,  he  would  not  be 
guilty  of  larceny.  The  court  refused  to  give  the  instructions  for 
the  reason  that  the  substance  thereof  had  been  covered  by  other 
instructions.  We  think  the  court  was  correct.  The  jurors  were 
charged  that  before  a  conviction  could  be  had,  they  must  find 
beyond  a  reasonable  doubt  (a)  that  there  was  in  fact  a  larceny 
committed ;  (b)  that  the  property  taken  was  the  precise  property 
described  in  the  information ;  (c)  that  such  taking  was  felonious, 
that  is,  with  intent  to  steal;  (d)  that  the  defendant  willfully 
accomplished  such  taking;  (e)  that  the  property  taken  belonged 
to  the  Kempton  Land  &  Live  Stock  Company,  as  charged ;  and 
(f )  that  the  defendant  was  presumed  to  be  innocent  until  proven 
guilty  beyond  a  reasonable  doubt.  The  court  also  charged  the 
jury  that,  unless  the  defendant  at  the  time  he  took  the  animals 
did  in  fact  then  intend  to  steal  the  same,  he  could  not  be  con- 
victed even  though  he  may  thereafter  have  formed  an  intent 
to  steal  or  appropriate  the  same  to  his  own  use.  We  think  these 
instructions  fully  covered  the  matter. 

6.  After  reading  the  evidence,  we  have  no  doubt  of  its  suffi- 
ciency to  justify  the  verdict. 

The  judgment  and  order  are  affirmed. 

'Afflrmed. 

Mr.  Chief  Justice  Bbantlt  and  Ms.  Justice  Holloway  con- 
cur. 
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Public  Officers  —  Removal  —  Receiving  Illegal  Compensation — 
Police  Judges — Statutes — Ignorance  of  Law — Intent — Accii- 
sation — Surplusage — Mandamus, 

Police  Judges— Compensations-Statutes. 

1.  The  proTision  of  section  3241,  Bevised  Codes,  fixing  the  compensa- 
tion of  police  judges,  is  exdueiTe;  such  an  officer  is  not,  therefore,  en- 
titled to  additional  compensation  for  services  performed  as  justice  of 
the  peace  or  committing  magistrate  in  proceedings  arising  under  the 
criminal  law  of  the  state. 

Public  Officers — Extra  Duties — ^Power  of  Legislature— <^mpen8ation. 

2.  The  legislature  may  impose  extra  duties  upon  a  public  officer,  which 
it  is  incumbent  upon  him  to  perform  although  additional  compensation 
is  not  provided  therefor. 

Same — Removal — Statutory  Construction. 

3.  Held,  that  of  sections  8992  and  9006,  Bevised  Codes,  both  of  which 
deal  with  the  removal  of  certain  public  officers,  the  former  is  intended 
to  apply  to  cases  of  willful  or  corrupt  official  misconduct  or  malfeas- 
ance, and  the  latter,  quasi  criminal  in  character,  to  those  derelictions 
which  are  the  result  of  incompetency  or  inattention  to  official  duties. 

Same — Ignorance  of  Law — Good  Faith — Litent. 

4.  Under  section  9006  a  public  officer  is  removable  for  delinquency 
in  demanding  illegal  fees,  or  in  the  performance  of  the  duties  enjoined 
by  law,  without  reference  to  whether  he  acted  in  ignorance  of  the  law, 
or  in  good  faith  and  without  a  guilty  intent,  or  under  the  erroneona 
advice  of  the  attorney  general. 

Same — Criminal  Law — Intent — When  Immaterial. 

5.  Where  a  statute  plainly  forbids  an  act  to  be  done,  a  guilty  intent 
in  the  person  violating  it  need  not  be  shown,  but  is  conclusively  implied 
by  the  law,  unless  from  its  language  a  purpose  to  require  the  existence 
of  such  an  intent  is  discoverable. 

Same — Removal — Collecting  Illegal  Fees — Accusation — Surplusage. 

6.  Since  under  section  9006,  Revised  Codes,  an  officer  is  subject  to 
removal  for  collecting  illegal  fees  irrespective  of  a  willful  or  corrupt 
motive,  an  allegation  in  a  charge  against  a  police  judge  that  in  violat- 
ing the  statute  he  acted  willfuUy,  intentionally  and  corruptly  was  sur- 
plusage. 

Same — Removal — Mandamus  to  Compel  Entry  of  Judgment. 

7.  The  district  court  may  not  be  compelled  by  mandamus  to  enter  an 
order  ousting  a  public  officer  (a  police  judge)  from  office  because  of  his 
admitted  violation  of  section  9006,  Revised  Codes,  prohibiting  the  col- 
lection of  illegal  fees,  the  proceeding  looking  to  his  removal  being  quoH 
criminal  in  character  and  the  question  of  the  guilt  or  innocence  of  the 
accused,  one  exclusively  for  the  district  judge. 
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Original  application  for  mandamus  by  the  state,  on  the  rela- 
tion of  James  H.  Bowe,  against  the  district  court  of  Silver  Bow 
County  and  others.  Alternative  writ  set  aside,  and  proceeding 
dismissed. 

Mr.  Jesse  B.  Roote,  Mr.  T.  F.  Nolan,  and  JIfr.  A.  A.  Jackson, 
submitted  a  brief  and  argued  the  cause  orally  in  behalf  of  Be^ 
lator. 

Mr.  I.  O.  Denny,  Mr.  P.  E.  Oeagan,  and  Mr.  M.  F.  Canning, 
for  Bespondents,  submitted  a  brief;  Mr.  Canning  argued  the 
•ause  orally. 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

Application  for  writ  of  mandamus.  On  November  11,  1911, 
the  relator  herein,  a  resident  and  taxpayer  of  the  city  of  Butte, 
presented  to  the  district  court  of  Silver  Bow  county  a  written 
accusation  against  Thomas  J.  Booher,  police  judge  of  said  city, 
asking  for  his  removal  from  ofSce.  The  accusation,  after  al- 
leging the  corporate  capacity  of  the  city  and  the  official  char- 
acter of  said  Booher,  charges: 

**  Fourth.  That  on  or  about  the  21st  day  of  June,  1911,  the 
said  Thomas  J.  Booher  did  willfully,  intentionally,  and  cor- 
ruptly charge  to  the  county  of  Silver  Bow  certain  illegal  fees 
for  services  rendered  by  the  said  Thomas  J.  Booher,  in  certain 
criminal  actions  and  proceedings  arising  under  the  criminal  laws 
of  the  state  of  Montana,  police  judge  of  the  said  city  of  Butte, 
when  acting  as  a  justice  of  the  peace,  a  full  and  itemized  state- 
ment of  which  said  charges  more  fully  appears  from  the  ac- 
count of  the  said  Thomas  J.  Booher,  filed  in  the  ofSce  of  the 
county  clerk  and  recorder  of  Silver  Bow  county,  Montana,  a 
true  copy  of  which  is  hereto  attached  and  marked  'Exhibit  No. 
1/  and  made  a  part  hereof.  That  the  said  Thomas  J.  Booher 
did,  on  or  about  the  22d  day  of  June,  1911,  willfully  and  in- 
tentionally and  oorruptly  collect  from  the  said  county  of  Silver 
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Bow  illegal  fees,  amounting  to  the  sum  of  $41.65,  for  the  said 
services  in  this  paragraph  set  out. 

"Fifth.  That  each  and  all  of  the  fees  charged  and  collected, 
as  above  set  out,  were  and  are  illegal,  and  that  the  said  Thomas 
J.  Booher  well  knew  the  same  to  be  illegal,  and  did  willfully 
and  intentionally  and  corruptly  charge  and  collect  the  same." 

On  November  20th,  in  obedience  to  a  citation  issued  to  him, 
the  said  Booher  appeared  before  Honorable  Michael  Donlan,  the 
judge  presiding  in  department  3  of  said  court,  to  which  the  pro- 
ceeding was  assigned  under  the  rules  distributing  the  business 
pending  therein.     Judge  Donlan  being  disqualified,  the  hearing 
was  postponed  until  the  following  day.    On  the  following  day, 
Judge  Donlan  entered  an  order  postponing  the  hearing  until 
November  25,  and  called  in  Honorable  J.  Miller  Smith,  one 
of  the  judges  of  the  district  court  of  Lewis  and  Clark  county, 
to  preside  in  his  stead.     On  November  25  and  27  the  hear- 
ing was  had  before  Judge  Smith;  the  accused  having  entered 
his  plea  of  not  guilty,  both  orally  and  in  writing.     It  was  ad- 
mitted by  the  accused  that  he  had  demanded  and  received  from 
the  county  of  Silver  Bow,  for  services  rendered  during  the  month 
of  May,  1911,  the  sum  of  $41.65,  as  charged,  upon  claims  pre^ 
sented  by  him,  in  his  ofiScial  capacity  as  police  judge  of  the  city 
of  Butte,  to  the  board  of  commissioners  of  the  county,  as  com- 
pensation which  he  deemed  to  be  due  him  for  his  services  as 
justice  of  the  peace  in  proceedings  arising  under  the  criminal 
laws  of  the  state.    It  was  admitted  by  counsel  for  the  relator 
that  the  claims  were  presented  to  the  commissioners  by  the  ac- 
cused in  good  faith,  in  the  belief  that  under  the  provisions  of 
law  applicable  the  board  of  county  commissioners  was  authorized 
to  allow  them,  and  that  he  was  entitled  to  collect  them  from  the 
county  for  the  services  so  rendered;  that  theretofore  the  pred- 
ecessor of  the  present  board  of  commissioners,  having  been 
advised  by  Hon.  James  Donovan,  at  that  time  attorney  general 
of  the  state,  that  a  police  judge,  when  acting  in  the  capacity  of 
justice  of  the  peace  or  committing  magistrate,  was  entitled  to 
compensation  from  the  county  for  his  services  in  that  behalf, 
had  made  an  order  allowing  the  police  judge  of  the  city  of  Butte 
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the  sum  of  $500  per  year  for  such  services;  that  such  order, 
if  it  had  any  validity,  was  in  full  force  and  effect  at  the  time 
the  accused  was  allowed  and  collected  the  said  claims;  and  that 
at  said  time  he  had  knowledge  of  the  advice  so  given  to  the 
board  by  the  attorney  general.  Upon  these  admissions,  counsel 
for  the  relator  demanded  of  the  court  judgment  removing  the 
aceosed  from  his  office,  and  for  costs,  for  that,  he  having  ad- 
mitted that  he  had  demanded  and  received  from  the  county  com- 
pensation to  which  he  was  not  entitled,  the  court  was  without 
authority  to  adjudge  otherwise,  notwithstanding  the  accused 
liad  acted  in  good  faith  and  in  an  honest  belief  that  he  was 
entitled  to  such  compensation.  The  court,  however,  refused  to  so 
adjudge,  and  ordered  the  proceeding  dismissed.  Thereupon  this 
application  was  made  to  compel  the  court,  through  Judge  Smith, 
to  set  aside  the  order  of  dismissal  and  order  judgment  as  de- 
manded. At  the  hearing  in  this  court,  counsel  for  defendants 
interposed  a  motion  to  quash  the  alternative  writ  and  dismiss 
the  proceeding,  on  the  ground  that  upon  the  admitted  facts  the 
relator  is  not  entitled  to  any  relief. 

The  sections  of  the  statute  invoked  by  the  proceedings  in  the 
district  court   are  the  following: 

''See.  3241.  The  annual  salary  and  compensation  of  police 
judges  must  be  fixed  by  ordinance,  and  in  a  city  of  the  first 
class  ^ust  not  exceed,  for  all  services  rendered,  two  thousand 
dollars ;  in  a  city  of  the  second  class,  must  not  exceed  one  thou- 
sand dollars,  and  in  a  city  of  the  third  class  must  not  exceed 
four  hundred  dollars,  and,  in  addition,  a  police  judge  is  entitled 
to  receive  in  all  civil  cases  the  fees  which  are  now,  or  may  here- 
after be,  allowed  justices  of  the  peace.  In  all  criminal  actions  or 
proceedings  arising  under  the  criminal  laws  of  the  state  when 
acting  as  a  justice  of  the  peace  or  committing  magistrate,  he 
must  receive  no  compensation  whatever." 

"Sec.  9006.  When  an  accusation  in  writing,  verified  by  the 
oath  of  any  person,  is  presented  in  a  district  court,  alleging  that 
any  officer  within  the  jurisdiction  of  the  court  has  been  guilty 
of  charging  and  collecting  illegal  fees  for  services  rendered,  or 
to  be  rendered  in  his  office,  or  has  refused  or  neglected  to  per- 
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form  the  official  duties  pertaining  to  his  office,  the  court  must 
cite  the  party  charged  to  appear  before  the  court  at  a  time  not 
more  than  ten  nor  less  than  five  days  from  the  time  the  accusa- 
tion was  presented ;  and  on  that  day,  or  some  other  subsequent 
day  not  more  than  twenty  days  from  that  on  which  the  accusa- 
tion was  presented,  must  proceed  to  hear,  in  a  summary  manner, 
the  accusation  and  evidence  offered  in  support  of  the  same,  and 
the  answer  and  evidence  offered  by  the  party  accused;  and  if, 
on  such  hearing,  it  appears  that  the  charge  is  sustained,  the 
court  must  enter  a  judgment  that  the  party  accused  be  deprived 
of  his  office,  and  for  such  costs  as  are  allowed  in  civil  cases." 

Some  contention  was  made  at  the  hearing  in  this  court  that^ 
in  view  of  the  provisions  of  section  3176,  Revised  Codes,  which 
fixes  a  schedule  of  fees  which  justices  of  the  peace  may  charge 
in  criminal  cases  and  proceedings,  a  police  judge,  who  is,  with 
some  exceptions,  clothed  with  concurrent  criminal  jurisdiction 
(Bey.  Codes,  sees.  3297,  3300),  may  demand  and  receive  the 
compensation  to  which  justices  of  the  peace  are  entitled.  At 
least,  it  is  said,  the  various  provisions  involve  an  ambiguity  which 
requires  a  construction  of  them,  in  order  to  determine  what 
compensation  a  police  judge  is  entitled  to  under  them ;  and  that^ 
since  this  is  so,  and  since  the  accused  claimed  in  good  faith  and 
was  allowed  the  compensation  received  by  him  under  the  advice 
of  the  attorney  general,  he  is  not  subject  to  the  penalty  pre- 
scribed by  the  statute.  There  is  no  ambiguity  in  these  provi- 
sions. Sections  3297  and  3300  merely  confer  jurisdiction  upon 
the  police  court  or  judge  in  the  cases  and  proceedings  enum- 
erated. Notwithstanding  the  language,  **when  acting  as  justice 
of  the  peace  or  committing  magistrate,"  loosely  used  in  section 
3241,  when  this  section  is  read  in  connection  with  sections  3297 
and  3300,  supra,  it  is  entirely  clear  that  in  exercising  the  juris- 
diction conferred  by  the  latter  the  police  judge  does  not  abdicate 
his  office  as  such,  and  act  in  a  different  official  capacity.  He 
performs  all  acts  which  he  may  perform  in  this  behalf  by  virtue 
of  his  office  as  police  judge,  and  not  otherwise.  The  compen- 
sation to  which  he  is  entitled  is  provided  for  in  section  3241.  No 
[1]    reference  to  the  subject  is  found  elsewhere  in  the  Codes. 
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This  provision  is  therefore  exclusive — made  so  by  the  lan^age 
found  in  the  last  clause,  which  seems  to  have  been  inserted  pur- 
posely to  prevent  any  misunderstanding  as  to  what,  and  only 
what,  compensation  he  may  claim,  not  only  from  the  municipal- 
ity, but  also  from  any  other  source. 

It  is  competent  for  the  legislature  to  exact  extra  duties  of  a 
[2]  public  ofiScer  without  providing  compensation  for  them ;  but 
it  is  none  the  less  incumbent  upon  the  officer  to  perform  the  duties 
so  prescribed.  (Staie  ex  rel,  Kranich  v.  Supple,  22  Mont.  184, 
56  Pac.  20;  Mechem  on  Public  Officers,  855  et  seq.;  29  Cyc.  1422- 
1433.)  Therefore  the  accused  had  no  right  to  demand,  nor  had 
the  board  of  commissioners  the  power  to  allow,  compensation  for 
the  services  in  question. 

The  question  then  arises:    Do  the  facts  admitted  bring  the 
accused  within  the  penalty  prescribed  by  section  9006,  supra, 
it  appearing  that  both  he  and  the  board  acted  in  good  faith 
under  the  advice  of  the  attorney  general  f    This  query  must  be 
answered  in  the  affirmative.    Under  the  Constitution,  the  gov- 
ernor and  other  state  and  judicial  officers,  except  justices  of 
the  peace,  are  removable  from  office  by  impeachment.     (Consti- 
tution, Art.  V,  sec.  17.)     **A11  officers  not  liable  to  impeachment 
shall  be  subject  to  removal  for  misconduct  or  malfeasance  in 
office,  in  such  manner  as  may  be  provided  by  law."     {Id.,  sec. 
18.)     In    pursuance  of  this  provision,  t]ie  legislature   enacted 
[3]    section  8992  and  section  9006,  supra.    The  former   pro- 
vides for  the  removal,  upon  accusation  presented  by  a  grand 
jury,  charging  willful  or  corrupt  misconduct  or  malfeasance  in 
office.    Under  the  latter  the  proceeding  may  be  initiated  by  any 
person,  upon  a  charge  that  an  officer  has  been  guilty  of  collect- 
ing illegal  fees  for  services  rendered  or  to  be  rendered,  or  has 
refused  or  neglected  to  perform  the  duties  pertaining  to  his  office. 
A  comparison  of  these  two  provisions  leads  to  the  conclusion 
that  the  legislature  intended  the  first  to  apply  to  those  cases 
only  in  which  the  accused  has  been  guilty  of  willful  or  corrupt 
misconduct  or  malfeasance;  while  the  latter  was  intended  to 
apply  to  those  derelictions  which  are  the  result  of  incompetency 
or  inattention  to  official  duties.   It  is  apparent  that  under  the  lat- 
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ter  section  the  officer  is  subject  to  removal  for  delinquency,  either 
[4]  in  demanding  excessive  fees,  or  in  the  performance  of  the  du- 
ties enjoined  by  law,  without  reference  to  whether  he  acts  willfully 
and  corruptly  or  not.  It  proceeds  upon  the  assumption  that  the 
officer  must  know  and  perform  the  duties  enjoined  upon  him 
by  law,  and  demand  only  such  compensation  for  his  services  as 
the  law  has  prescribed.  The  motives  governing  his  conduct  are 
not  material,  because  they  are  not  declared  so  by  statute.  He 
must  act  at  his  peril ;  otherwise  this  section  is  without  effective 
purpose.  It  is  clear  and  unambiguous  in  its  terms,  and  is  not 
open  to  any  other  construction.  It  is  evident  that  the  legis- 
lature intended  to  make  this  proceeding  a  gw<m-criminal  prose- 
cution, both  because  the  section  is  found  in  the  Penal  Code,  and 
because  it  imposes  as  a  punishment  removal  from  office.  {Kil- 
hum  V.  Law,  111  Cal.  237,  43  Pac.  615 ;  In  re  Curtis,  108  Cal. 
661,  41  Pac.  793.)  But  it  does  not  therefore  follow  that  a  sinis- 
ter purpose  is  a  necessary  ingredient  of  the  offense  thus  created. 
Ignorance  of  the  law  cannot  be  urged  as  an  excuse  for  a  violation 
of  it.  Nor  is  good  faith,  under  such  circumstances,  any  justi- 
fication or  excuse.  {Leggatt  v.  Pridea/ux,  16  Mont.  205,  50  Am. 
St.  Rep.  498,  40  Pac.  377;  State  v.  Examination  and  Trial 
Board,  43  Mont.  389,  117  Pac.  77.)  "The  rule  rests  on  public 
necessity;  the  welfare  of  society  and  the  safety  of  the  state  de- 
pend upon  its  enforcement.  If  a  person  accused  of  a  crime 
could  shield  himself  behind  the  defense  that  he  was  ignorant 
of  the  law  which  he  violated,  immunity  from  punishment  would 
in  most  cases  result.  No  system  of  criminal  justice  could  be 
sustained  with  such  an  element  in  it  to  obstruct  the  course  of 
its  administration.  The  plea  would  be  universally  made,  and 
would  lead  to  interminable  questions  incapable  of  solution.  Was 
the  defendant  in  fact  ignorant  of  the  lawt  Was  his  ignorance 
of  the  law  excusable  t  The  denser  the  ignorance,  the  greater 
would  be  the  exemption  from  liability."  {People  v.  0*Brien, 
96  Cal.  171,  31  Pac.  45.) 

When  an  act  is  in  general  terms  made  indictable,  a  criminal 
[5]  intent  need  not  be  shown,  unless  from  the  language  of  the 
law  applicable  a  purpose  to  require  the  existence  of  such  an 
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intent  can  be  discovered.  (Ealsted  v.  State,  41  N.  7.  L.  552,  32 
Am.  Rep.  247.)  In  State  v.  McBrayer,  9S  N.  C.  619,  2  S.  E. 
755,  in  considering  a  statute  prohibiting  the  sale  of  irtoxicating 
liquor,  the  court  said:  ''It  is  a  mistaken  notion  that  positive, 
willful  intent,  as  distinguished  from  a  mere  intent,  to  violate 
the  criminal  law  is  an  essential  ingredient  in  every  criminal  of- 
fense, and  that  where  there  is  the  absence  of  such  intent  there 
is  no  offense ;  this  is  especially  so  as  to  statutory  offenses.  When 
the  statute  plainly  forbids  an  act  to  be  done,  and  it  is  done  by 
some  person,  the  law  implies  conclusively  the  guilty  intent,  al- 
though the  offender  was  honestly  mistaken  as  to  the  meaning 
of  the  law  he  violates.  When  the  language  is  plain  and  posi- 
tive, and  the  offense  is  not  made  to  depend  upon  the  positive, 
willful  intent  and  purpose,  nothing  is  left  to  interpretation.  It 
would  be  a  very  dangerous  exercise  of  the  power  of  courts  to  in- 
terpret positive  statutes  so  as,  in  effect,  to  interpolate  into  them 
exceptive  provisions.  If  the  court  could  do  so,  there  would  be 
scarcely  a  limit  beyond  which  it  might  not  go,  and  thus  make, 
instead  of  interpret,  the  law." 

In  Coatee  v.  Wallace,  17  Serg.  &  B.  (Pa.)  75,  the  court, 
through  Chief  Justice  Gibson,  stated  the  rule  thus:  "Ignorance 
of  the  law  will  not  excuse  in  any  case;  and  this  principle  is 
applicable,  and  with  irresistible  force,  to  the  case  of  an  officer 
selected  for  his  capacity,  and  in  whom  ignorance  is  unpardon- 
able. The  very  acceptance  of  the  office  carries  with  it  an  asser- 
tion of  a  sufficient  share  of  intelligence  to  enable  the  party  to 
follow  a  guide  provided  for  him,  with  an  unusual  attention  to 
clearness  and  precision.  On  any  other  principle,  a  conviction 
would  seldom  take  place,  even  in  cases  of  the  most  flagrant 
abuse*;  for  pretexts  would  never  be  wanting.  Sound  policy, 
therefore,  requires  that  the  officer  should  be  held  to  act  at  his 
peril,  and  we  are  of  opinion  that  the  absence  of  a  corrupt  mo- 
tive, or  the  existence  of  an  agreement  by  the  party  injured,  fur- 
nishes no  justification  for  doing  what  the  law  forbids."  This 
case  and  Leggatt  v.  Prideaux,  supra,  were  both  civil  actions  to 
recover  penalties  from  public  officers  for  the  collection  of  illegal 
fees,  but  the  principle  involved  in  each  of  them  is  none  the  less 
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applicable  here.  To  the  same  effect  are  the  following  cases: 
Beckham  v.  Nacke,  56  Mo.  546 ;  Roberge  v.  Bumham,  124  Mass. 
277;  Commonwealth  v.  Weiss,  139  Pa.  247,  23  Am.  St.  Rep. 
182,  21  Atl.  10,  11  L.  B.  A.  530;  State  ▼.  Gould,  40  Iowa,  372; 
Gardner  v.  People,  62  N.  T.  299.  Though  in  every  public  of- 
fense there  must  exist  a  union  of  act  and  intent  (Rev.  Codes, 
sec.  8112),  in  statutory  offenses,  such  as  this,  the  intent  is  con- 
clusively presumed,  when  it  is  shown  that  the  statute  has  been 
violated. 

The  ignorance  of  the  accused  being,  therefore,  no  excuse  or 
justification,  the  fact  that  he  was  acting  upon  the  advice  given 
to  the  board  by  the  attorney  general  does  not  put  him  in  any 
more  favorable  position.  If,  as  we  have  said,  he  must  act  at 
[6]  his  peril,  that  he  proceeded  upon  the  advice  of  others 
did  not  relieve  him  from  responsibility ;  and,  though  the  charge 
alleges  that  he  acted  willfully,  intentionally,  and  corruptly,  this 
characterization  of  his  conduct  was  wholly  unnecessary,  and 
should  have  been  treated  as  surplusage,  not  casting  upon  the 
relator  the  burden  of  showing  any  other  fact  than  that  the 
accused  had  transgressed  the  statute.  The  court  should  have 
granted  a  judgment  removing  him  from  office. 

This  brings  us  to  the  question  whether  mandamus  will  issue 
to  compel  the  entry  of  n  judgment  of  removal.  In  civil  cases 
circumstances  often  arise  calling  for  the  issuance  of  mandamus 
to  a  judicial  officer  or  tribunal  to  put  into  motion  the  power 
of  such  officer  or  tribunal,  or  to  compel  the  performance  of 
an  act  which,  being  ministerial  in  character,  does  not  involve 
the  exercise  of  judicial  discretion.  But  the  writ  will  not  in 
any  case  direct  how  an  officer  or  tribunal  shall  act,  or  to  what 
effect  they  shall  exercise  their  power.  Even  when  the  proper 
performance  of  an  act,  ministerial  in  character,  involves  discre- 
tion, the  writ  will  not  direct  a  decision  in  a  particular  way. 
(Spelling  on  Injunction  and  Extraordinary  Bemedies,  sees.  1394, 
1395.)  In  the  notes  this  author  cites  many  illustrative  cases. 
The  following,  decided  by  this  court,  are  pertinent:  State  ex 
rel  Independent  Pub.  Co.  v.  Smith,  23  Mont.  329,  58  Pac.  867; 
Raleigh  v.  District  Court,  24  Mont.  306,  81  Am.  St.  Rep.  431, 
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61  Pac.  991;  State  ex  rel.  Northern  Pac.  By.  Co,  v.  Loud,  24 
Mont.  428,  62  Pac.  497 ;  State  ex  rel.  Dempsey  v.  District  Court, 

24  Mont.  566,  63  Pac.  389;  Montana  Ore  Pur.  Co.  v.  TAndsay, 

25  Mont.  24,  63  Pac.  715 ;  State  ex  rd.  King  v.  District  Court, 
25  Mont.  202,  64  Pac.  352;  State  ex  rel.  Finlen  v.  District 
Court,  26  Mont.  372,  68  Pac.  465 ;  State  ex  rel  Davis  v.  District 
Court,  30  Mont.  8,  75  Pac.  516;  State  ex  rel.  Montana  Central 
By.  Co.  V.  District  Court,  32  Mont.  37,  79  Pac.  546 ;  State  ex  rel. 
Stiefel  V.  District  Court,  37  Mont.  298,  96  Pac.  337 ;  State  ex  rel. 
Happel  V.  District  Court,  38  Mont.  166,  129  Am.  St.  Rep.  636, 
99  Pac.  291.  In  none  of  these  cases  has  the  court,  by  virtue 
of  the  writ,  undertaken  to  control  judicial  action;  on  the  con- 
trary, an  examination  of  them  will  show  that  it  has  consistently 
refused  to  do  so. 

But  though,  as  has  been  said,  the  violation  of  the  statute 
by  the  accused  was  established  by  uncontroverted  evidence, 
[7]  nevertheless,  if  it  be  conceded  that  the  writ  would  go  in 
a  civil  proceeding  presenting  identical  conditions,  it  ought  not  to 
go  in  this  case.  This  is  a  gtio^i-criminal  proceeding.  The  rules  ap- 
plicable to  civil  cases  do  not  apply.  Upon  a  plea  of  not  guilty, 
the  defendant  in  a  criminal  case  is  entitled  to  have  the  verdict 
of  a  jury  upon  the  question  of  his  guilt  or  innocence,  however 
clear  and  unimpeached  or  free  from  suspicion  the  evidence  may 
be.  {State  v.  Koch,  33"  Mont.  490,  85  Pac.  272.)  There  is  al- 
ways  a  presumption  of  his  innocence,  and,  though  the  court 
may  direct  a  verdict  in  his  favor,  it  cannot  direct  a  verdict  of 
guilty,  nor  go  further  than  to  tell  the  jury  that  if  they  believe 
the  evidence  they  may  find  him  guilty;  and,  if  the  jury  ac- 
quits him  through  a  clear  disregard  of  the  evidence,  the  court 
may  not  set  aside  the  verdict  and  grant  a  new  trial.  (Id.) 
In  our  opinion,  the  same  rule  applies  in  this  proceeding,  though 
it  is  statutory  and  summary,  and  the  defendant  is  not  entitled 
to  a  trial  by  jury,  as  is  one  accused  under  section  8992,  supra. 
The  statute  lodges  the  power  to  determine  the  question  of  his 
guilt  or  innocence  exclusively  in  the  judge.  It  does  not  provide 
for  an  appeal  by  the  state,  or  any  other  mode  of  review,  for 
enor  or  mistake  in  his  conclusion.    Therefore,  by  analogy  and 
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npon  principle,  his  judgment  may  not  be  controlled  or  coerced 
by  this  court. 

The  relator  relies  with  confidence  upon  State  ex  rel.  Davis  v.  Dis- 
trict Court,  supra,  and  Hensley  v.  Superior  Court,  111  Cal.  541, 
44  Pftc.  232.  These  were  both  civil  cases.  Besides,  the  facts 
out  of  which  each  of  them  arose  present  a  case  in  which  the  de- 
fendant court,  in  refusing  to  make  the  particular  order  de- 
manded, refused  to  perform  a  plain  legal  duty  which  involved 
no  discretion  whatever. 

The  alternative  writ  is  set  aside,  and  the  proceeding  is  dis- 
missed. 

Dismissed. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 


BYRNES,  Appellant,  v.  BUTTE  BREWING  CO.,  Respondent. 

(No.  8,036.) 
(Submitted  December  11,  1911.    Decided  December  23,  1911.) 

[119  Pac.  788.] 

Personal    Injuries — Negligence — Burden   cf    Proof — Infants — 
Appearance — Ouardicms  ad  Litem — Waiver  of  Rights. 

Negligence — Burden  of  Proof. 

1.  A  plaintiff  suing  for  a  personal  injury  negligently  inflicted  has  the 
burden  of  proving  defendant's  negligence. 

Same — Negligent  Use  of  Street — Evidence. 

2.  In  an  action  for  injuries  to  a  child  alleged  to  have  been  run  over 
by  defendant's  wagon  in  a  street,  evidence  held  to  warrant  a  finding 
that  the  child  was  not  injured  by  the  wagon. 

Infants — ^Actions — Appeal — Questions  Reviewable. 

3.  An  infant  plaintiff,  represented  in  an  action  &t  law,  as  required 
by  Revised  Codes,  section  6481,  by  a  guardian  ad  litem  appointed  as 
provided  by  section  6482,  may  not  complain  on  appeal  of  errors  occur- 
ring at  the  trial  not  affecting  his  substantial  rights,  where  experienced 
counsel  failed  to  make  objections  and  save  exceptions,  and  where  there 
is  no  evidence  of  fraud  or  collusion  on  the  part  of  counsel. 

Appeal  from  District  Court,  Stiver  Bow  County;  John  B.  Mc- 
Cleman,  Judge. 
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Action  by  Thomas  V.  Byrnes,  by  Thomas  Byrnes,  his  gruardian 
ad  litem,  against  the  Butte  Brewing  Company.  From  a  judg- 
ment for  defendant,  and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Messrs.  Maury  cfe  Templeman,  and  Mr.  J.  0.  Davies,  submitted 
a  brief  in  behalf  of  Appellant.  Mr.  Maury  and  Mr.  Davies 
argued  the  cause  orally. 

The  facts  in  this  case  demonstrate  that  Walsh,  as  a  matter  of 
law,  failed  to  keep  a  proper  lookout  as  charged  in  the  complaint. 
All  of  them  appearing  conclusively  in  the  record  of  this  case, 
both  by  the  evidence  introduced  by  the  defendant  as  well  as  the 
plaintiff,  and  there  not  being  a  single  fact  introduced  in  evi- 
dence from  which  any  other  legitimate  inference  can  be  drawn, 
as  to  how  the  accident  occurred,  or  that  the  accident  occurred 
in  any  other  way  than  above  related,  the  plaintiff  is  entitled  to 
a  verdict  in  law.  {Flaherty  v.  Butte  Electric  Ry.  Co.,  42  Mont. 
89,  111  Pac.  348.)  The  verdict  for  the  defendant,  imder  such 
circumstances,  as  was  said  by  this  court  in  the  case  of  Hollings- 
worth  V.  Davis-Daly  Company,  38  Mont.  143,  99  Pac.  142,  is 
based  on  ** speculation  and  conjecture,"  and  therefore  cannot 
stand.  {Shaw  v.  New  Year  Gold  Min.  Co.,  31  Mont.  138,  77 
Pac.  515;  Olson  v.  M.  0.  P.  Co.,  35  Mont.  500,  89  Pac.  731; 
McOowan  v.  Nelson,  36  Mont.  67,  92  Pac.  40 ;  McAulay  v.  Casu- 
My  Co,,  37  Mont.  256,  96  Pac.  131 ;  Monson  v.  La  France  Copper 
Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101  Pac.  243 ;  Gleason 
V.  Missouri  River  P.  Co.,  42  Mont.  238,  112  Pac.  394.)  Insuffi- 
ciency of  the  evidence  to  justify  a  verdict  applies  to  a  defend- 
ant as  well  as  to  a  plaintiff.  (Subd.  6,  sec.  6794,  Rev.  Codes; 
Flaherty  v.  Butte  Electric  Ry.  Co.,  supra.) 

Can  the  rights  of  a  minor  be  waived  by  his  failure  to  make 

objections  and  save  exceptions  t    It  is  an  elementary  proposi- 

i  tion  of  law  that  a  minor  is  incapable  of  waiving  any  of  his 

L 

I  rights,  and  that  a  guardian  ad  litem,  or  next  friend,  or  an  at- 

I  tomey  for  the  guardian  ad  litem  or  next  friend,  can  make  no 

i  concessions  or  waivers  of  the  minor's  rights  either  by  action  or 

f  nonaction.     (22  Cyc.  663 ;  10  Ency.  of  PI.  &  Pr.  678.)     The 
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same  duty  rests  upon  the  appellate  court  to  look  carefully  after 
the  interests  of  an  infant  as  rests  upon  a  trial  court,  and  it  is 
its  duty  to  look  carefully  into  the  record  and  see  that  no  errors 
have  been  committed  which  prejudiced  the  right  of  the  appel- 
lant infant,  no  matter  whether  objections  were  made  and  excep- 
tions taken  or  not ;  and  if  error  can  be  found  in  the  record,  the 
judgment  and  order  must  be  set  aside.  The  rights  of  the  appel- 
lant minor  cannot  be  decided  upon  technicalities  or  failures  of 
the  guardian  or  his  attorney  to  make  proper  objections,  or  take 
exceptions.  (22  Cyc.  707,  par.  4,  and  cases  there  cited;  10 
Ency.  of  PI.  &  Pr.  679 ;  Barrett  v.  Momc,  61  S.  C.  569,  39  S.  E. 
755;  Kester  v.  HUl,  46  W.  Va.  744,  34  S.  E.  798;  Jespersen  v. 
Mech,  213  111.  488,  72  N.  E.  1114;  Spradlin  v.  Stanley's  Admr,, 
24  Ky.  701,  99  S.  W.  965;  Glade  Coal  Min.  Co.  v.  Harris,  65 
W.  Va.  152,  63  S.  E.  873 ;  Barnard  v.  Barnard,  119  111.  92,  8 
N.  E.  320 ;  Boerum  v.  Schenck,  41  N.  Y.  182 ;  Taylor  v.  Rowland, 
26  Tex.  293.)  ''Although  no  exception  is  taken,  a  decree  against 
infants  will  be  reversed  for  prejudicial  error."  (10  Ency.  of  PL 
&  Pr.  731.) 

The  sole  question  under  the  issues  in  this  case  to  be  determined 
by  the  jury  was  whether  or  not  the  driver  was  guilty  of  negli- 
gence. The  fact  that  the  plaintiff  was  in  the  habit  of  running 
after  horses  or  wagons,  or  jumping  upon  them  prior  to  the  time 
of  the  accident,  could  have  no  weight  nor  bearing  upon  the 
question  of  the  driver's  negligence.  This  kind  of  testimony  has 
often  been  before  the  courts  in  this  country,  and  has  alwajrs  been 
condemned,  and  held  to  be  prejudicial  error.  {Denver  City 
Tramway  Co.  v.  Cowan  (Colo.),  116  Pac.  136.) 

The  admissions  of  a  father  or  a  mother  against  the  interests 
of  their  minor  child  are  not  admissible  against  such  child  in 
an  action  brought  in  its  own  behalf.  {Power  v.  Harlow,  57 
Mich.  107,  23  N.  W.  606.) 

Messrs.  Kirk,  Bourquin  dk  Kirk,  for  Respondent,  submitted  a 
brief.    Mr.  Oeorge  M.  Bourquin  krgued  the  cause  orally. 

Respondent  contends  that  no  prejudicial  error  was  committed, 
but  that  if  there  was  any,  no  objections  being  made  and  no  excep- 
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tions  being  saved,  the  appellant's  remedy  is  against  his  de- 
faulting guardian,  and  counsel.  At  law,  where  procedure  and 
appeals  are  statutory,  he  has  no  other  remedy.  In  equity  cases, 
the  infant  being  a  ward  in  chancery,  and  by  virtue  of  statutes 
in  some  states,  the  rule  counsel  contends  for  has  some  support. 
The  rule  does  not  extend  to  details  of  practice,  however.  But  at 
law  and  under  our  statutes,  no  such  rule  prevails.  The  infant 
is  duly  represented  by  guardian  and  counsel,  and  hence  must 
abide  the  result.  For  their  neglect,  he  has  his  remedy  against 
them.  (22  Cyc.  662.)  Any  other  rule  would  make  trials  where 
infants  were  parties  farcical.  The  infant's  counsel  could  suffer 
some  technical  error  to  be  committed,  and  instead  of  them  bring- 
ing it  to  the  court's  notice,  hold  it  in  reserve,  speculate  on  the 
verdict,  and,  losing,  urge  on  the  court  that  plaintiff's  guardians 
and  their  own  conduct  is  ground  on  which  it  is  bound  to  grant 
a  new  trial.    And  the  litigation  would  continue  indefinitely. 

''Persons  under  disability  at  the  time  of  a  judicial  proceed- 
ing, to  which  they  are  parties,  represented  by  their  guardians 
and  agents,  are  bound  upon  the  knowledge  of  such  guardian  or 
agents."  (Kromer  v.  Friday,  10  Wash.  621,  39  Pac.  234,  32 
L.  B.  A.  671.)  In  consenting  to  a  decree  and  in  all  matters  done 
in  good  faith,  the  infant  is  bound  by  the  acts  of  his  guardian  or 
counsel  {Matter  of  Moore,  209  U.  S.  490,  28  Sup.  Ct.  585,  706, 
52  L.  Ed.  908.)  When  a  guardian  ad  litem  fails  to  produce 
evidence  known  to  him,  no  new  trial  will  be  granted  because 
thereof.  {Hagen  v.  By,  Co.,  100  App.  Div.  218,  91  N.  T.  Supp. 
914;  Harris  v.  Bigley,  136  Iowa,  307,  111  N.  W.  432.)  Even  in 
equity,  where  an  ex  parte  deposition  not  taken  according  to  law, 
and  80  incompetent,  is  used  against  an  infant  without  objection 
by  guardian  ad  Utem,  a  new  trial  will  not  be  granted  him  there- 
for. {Leach  v.  Shelby,  58  Miss.  681.)  As  to  matters  of  prac- 
tice, reception  of  evidence,  etc.,  infants  are  as  much  bound  by 
the  conduct  of  those  who  conduct  their  case  as  adults,  provided 
their  conduct  be  hoTUi  fide.  {RtUston  v.  Lahee,  8  Iowa,  17,  74 
Am.  Dec.  297.)  The  statute  that  findings  of  facts  may  be 
waived  applies  to  infants  as  to  others.  {Lumber  Co.  v.  Phillips, 
94  CaL  54,  29  Pac.  328.)     Irregular  depositions  are  properly 
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read,  if  guardian  ad  litem  consented.  (Hardman  v.  Orr,  5  W. 
Va.  71.)  An  infant  represented  by  a  guardian  ad  litem  stands 
in  court  like  any  other,  and  it  is  for  him  to  preserve  errors  and 
a  record  for  a  new  trial  the  same  as  any  other  party.  (Alex- 
ander V.  Frary,  9  Ind.  481.)  Where  a  statute  requires  matter 
in  confession  and  avoidance  to  be  pleaded,  an  infant  cannot 
prove  it  under  a  general  denial  any  more  than  could  any  other 
party.  (Roe  v.  Angevine,  7  Hun  (N.  Y.),  679.)  An  infant 
under  the  statutes  has  only  the  same  time  as  an  adult  to  take 
steps  to  correct  error  in  proceedings.  {Welsh  v.  Koch,  4  Cal. 
App.  571,  88  Pac.  604.) 

An  objection  not  made  in  court  below  cannot  be  made  in  a 
higher  court  for  an  infant  represented  by  guardian  ad  litem. 
(In  re  By.  Co,,  35  Hun  (N.  Y.),  575.)  Appeals  being  entirely 
statutory,  the  procedure  and  time  therefor  apply  to  infants  if 
not  expressly  excepted.  (Merrils  v.  Adams,  Kirby  (Conn.) ,  247 ; 
Davenport  v.  Hannibal,  120  Mo.  150,  25  S.  W.  364;  Perry  v. 
Warner  (Tex.  Civ.  App.),  40  S.  W.  170;  2  Cyc.  791.) 

As  a  driver  cannot  look  in  all  directions  at  once,  no  negli- 
gence is  predicated  on  the  bare  fact  that  he  was  not  looking  in 
some  particular  direction  when  an  accident  happened.  (49  Am. 
St.  Rep.  432,  notes.)  A  driver  of  a  bus  was  looking  away  from 
and  not  watching  in  front  of  him.  A  boy  skating  near  slipped 
and  plunged  toward  the  team,  was  struck  by  the  singletree  and 
run  over.  Held,  an  accident  and  no  negligence  imputable  to  the 
driver.  (Young  v.  Co.,  180  Pa.  75,  36  Atl.  403.)  Although 
a  child  be  too  young  to  charge  with  contributory  negligence,  yet  if 
it  puts  itself  in  a  place  of  danger  in  reference  to  a  moving  vehicle 
and  is  injured,  there  is  no  liability  on  the  part  of  the  driver's 
master  if  the  driver  was  driving  with  ordinary  care  and  did  not 
observe  the  child.  (Ooldstein  v.  Ry,  Co.,  5  Penne.  (Del.)  308, 
60  Atl.  976.)  A  driver  started  his  team,  and  an  infant  ran 
from  where  it  was  playing  in  the  middle  of  the  sidewalk  to  the 
wagon,  was  knocked  down,  run  over  and  killed.  Held,  no  negli- 
gence imputable  to  the  driver;  that  he  had  no  reason  to  antici- 
pate the  child  would  come  and  put  itself  in  danger ;  that  other- 
wise it  would  be  necessary  to  have  a  cordon  of  watchmen  around 
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every  part  of  a  vehicle.     (Henderson  v.  Co.,  53  Hun,  630,  5  N.  Y. 
Supp.  909,  aflanned  119  N.  Y.  619,  23  N.  E.  1143.) 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  charges  that  the  plaintiff,  a  boy  about  four 
years  of  age,  was  injured  by  being  run  over  by  a  beer  wagon 
belonging  to  the  defendant  corporation,  driven  by  Michael  Walsh, 
its  employee.  Quoting:  ''The  said  Michael  Walsh,  then  and 
there,  at  said  time  and  place,  without  heeding  in  what  manner 
the  team  was  traveling  upon  the  street,  and  without  having  in 
his  hands  the  reins  with  which  to  guide  said  team,  and  without 
observing  a  proper  or  any  lookout  ahead,  did  thereby  negligently 
and  carelessly  suffer  and  permit  the  said  team  to  approach  and 
run  down  the  plaintiff  and  the  wagon  to  pass  over  the  plaintiff, 
and  said  team  and  wagon  did  then  and  there  collide  with,  strike, 
and  bruise  and  run  over  the  plaintiff."  Defendant  had  a  ver- 
dict, upon  which  judgment  was  entered.  Plaintiff  appeals  from 
the  judgment,  and  also  from  an  order  refusing  to  grant  a  new 
trial.     The  record  is  barren  of  objections  and  exceptions. 

1.  The  testimony  is  conflicting.     Indeed,  some  of  the  plain- 
tiff's witnesses  contradict  themselves  and  each  other,  and  the 
testimony  of  certain  of  defendant's  witnesses  is  irreconcilable. 
Two  witnesses  for  the  plaintiff  testified  that  they  saw  the  wagon 
run  over  the  boy,  and  one  of  defendant's  witnesses  declared 
that  she  also  saw  the  wheels  pass  over  him.     On  the  other  hand, 
the  driver  and  one  Bennetts,  who  was  with  him  on  the  seat  of 
the  wagon,  declared  that  they  did  not  see  the  boy  at  all  until 
they  heard  a  woman  scream,  and  then,  looking  back,  they  ob- 
served him  in  the  act  of  arising  to  his  feet,  twelve  or  fifteen 
feet  behind  the  wagon  "out  three  or  four  feet  from  the  wagon. '* 
The  horses  were  ** barely  moving."     The  wagon  with  its  con- 
tents weighed  over  three  thousand  pounds.     There  was  testimony 
to  justify  the  conclusion  that  the  child  was  but  slightly  injured. 
Walsh  and  Bennetts  testified  that  they  felt  no  jar  or  anything 
to  indicate  that  the  wagon  had  passed  over  any  body  or  other 
[1]    substance.    The  burden   of  proof  was  on  the   plaintiff. 
Under  these  circumstances  we  think  the  jury  was  warranted 
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in  concluding  that  the  child  was  not  run  over  by  the  wagon. 
[2]  Discarding  the  testimony  that  he  was  run  over,  there  is  not 
anything  in  the  record  to  indicate  how  he  received  whatever  in- 
juHes  he  sustained  on  the  day  in  question.  At  the  moment  when 
the  scream  was  heard  by  Walsh  and  Bennetts,  the  former  was 
saying  to  the  latter,  "Watch  the  horses  make  the  turn  them- 
selves," and  appellant's  counsel  argue  that  this  bit  of  testimony 
indicates  that  Walsh  was  negligent  as  a  matter  of  law.  There 
is  testimony  to  the  effect,  however,  that  at  the  time  of  making  the 
remark  he  was  driving  with  "tight  reins,"  and  the  horses  had 
not  yet  reached  the  place  where  the  turn  was  to  be  made. 

2.  Other  assignments  of  error,  based  upon  alleged  erroneous 
admissions  of  evidence  and  erroneous  instructions,  are  argued 
in  the  brief.  Plaintiff's  counsel  contend  that  the  rights  of  a 
[3]  minor  cannot  be  waived  by  failure  of  his  counsel  to  make 
objections  and  save  exceptions  during  the  course  of  the  trial, 
and  therefore  they  must  be  permitted,  for  the  first  time,  in  this 
court,  to  point  out  errors  alleged  to  have  been  committed  in  the 
court  below.  They  quote  from  22  Cyc.  663,  to  the  effect  that 
a  guardian  ad  litem  or  next  friend  can  make  no  concessions,  or 
waive  or  admit  away  any  substantial  rights  of  the  infant,  or  con- 
sent to  anything  which  may  be  prejudicial  to  him.  They  also 
cite  the  following  cases: 

Taylor  v.  Rowlands,  26  Tex.  293,  where  the  court  reversed 
a  judgment  for  damages  sustained  by  reason  of  the  breach 
of  a  parol  agreement  for  the  conveyance  of  land,  on  a  point 
not  made  in  the  trial  court,  it  appearing  that  one  of  the  de- 
fendants was  a  minor  whose  general  guardian  had  not  been 
made  a  party ;  neither  had  a  guardian  ad  litem  been  appointed, 
although  no  exception  on  this  ground  had  been  taken  in  the  court 
below. 

In  Boerum  v.  Schenck,  41  N.  Y.  182,  the  court  of  appeals 
discovered  that  by  inadvertence  an  error  in  figures  had  crept 
into  the  decree  of  the  court  below,  to  the  prejudice  of  the  in- 
fant defendant.  Mr.  Justice  Woodruff,  speaking  for  the  court, 
said:  **I  am  aware  that  no  such  objection  to  the  decree  was 
raised  on  this  appeal;  the  amount  involved  in  this  correction 
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is  not  large.  No  doubt,  the  far  greater  importance  of  the  main 
question  has  caused  that  error  to  be  overlooked.  But  the  de- 
fendant is  an  infant  and  ought  not  to  be  permitted  to  suffer 
in  a  court  of  equity  by  any  purely  technical  omission,  when 
the  court  clearly  sees  that  an  error  has  occurred  to  her  preju- 
dice.'' 

Barnard  v.  Barnard,  119  111.  92,  8  N.  E.  320,  was  a  bill  in 
equity  against  a  widow  for  assignment  of  dower  and  partition. 
The  complainant  was  a  minor.  The  trial  court  found,  on  the 
testimony  of  the  widow  alone,  that  the  sum  of  $1,200,  alleged 
to  have  been  loaned  by  her  to  her  husband  in  his  lifetime, 
was  a  charge  upon  the  realty  sought  to  be  partitioned.  The 
supreme  court  said:  "This  is  supported  by  the  testimony  of 
the  claimant  and  widow  of  the  deceased,  alone.  She  was  clearly 
an  incompetent  witness  for  this  purpose.  •  •  •  The  com- 
plainant being  a  minor,  the  question  of  the  incompetency  of 
the  testimony  has  not  been  waived.  •  •  •  Nor  is  any  satis- 
factory reason  shown  why  this  claim  was  not  probated  against 
the  estate.  Not  having  pursued  her  remedy  in  the  county  court 
within  a  reasonable  time,  she  is  deemed  to  have  waived  it." 

Glade  Coal  Mining  Co,  v.  Harris,  65  W.  Va.  152,  63  S.  E. 
873,  was  an  action  to  enforce  the  specific  execution  of  an  option 
contract.  The  court  said:  "What  shall  we  do  with  the  decree 
against  the  infant  defendants  f  [The  plaintiff  is]  clearly  not  en- 
titled to  a  decree  against  them.  •  •  •  We  do  not  find  that 
the  question  now  for  decision  has  heretofore  been  directly  de- 
cided by  this  court,  but  in  other  jurisdictions  it  has,  and  held 
:  that  the  rule  that  it  is  the  duty  of  the  courts  to  protect  the 

I  interests  of  infant  litigants  applies  to  an  appellate  court  into 

I  which  the  case  is  brought,  as  well  as  to  the  trial  court,  and 

I  hence  that  on  appeal  the  infant  will  be  given  the  benefit  of  every 

defense  of  which  he  could  have  availed  himself,  or  which  might 

i 

have  been  interposed  for  him  in  the  trial  court,  and  that  where 
the  record  shows  error,  as  to  a  minor  defendant,  the  judgment 
will  be  reversed,  though  there  is  no  appeal  on  his  part,  it  being 
the  duty  of  the  chancellor,  as  the  guardian  of  infants,  to  pro- 
tect their  rights. ' ' 
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Spradlin  v.  Stanley 's  Admr.,  124  Ky.  701,  99  S.  W.  965,  was 
a  proceeding  by  an  administrator  and  others  for  the  settlement 
of  an  estate  and  a  sale  of  so  much  of  the  real  property  as  might 
be  necessary  to  pay  debts.  The  widow  and  children  of  deceased 
were  made  parties,  and  from  a  judgment  allowing  claims  and 
approving  a  sale  of  real  estate  they  appealed.  The  children 
were  represented  by  a  guardian  ad  litem.  The  sale  was  confirmed 
without  objection.  The  objection  made  in  the  appellate  court 
for  the  first  time  was  that  the  claims  were  not  properly  veri- 
fied. The  court  of  appeals  said:  ''A  party  who  is  sui  juris 
cannot  stand  by  and  permit  judgment  to  be  entered  without  ob- 
jection and  for  the  first  time  make  the  objection  on  appeal.  But 
as  to  infants  a  different  principle  applies.  They  cannot  waive 
any  of  their  rights  by  mere  failure  to  object.  An  erroneous 
judgment  against  an  infant,  where  his  condition  appears  in  the 
record,  must  be  reversed  on  appeal.'' 

Jespersen  v.  Mech,  213  111.  488,  72  N.  E.  1114,  was  a  suit  in 
partition.  The  court  held  that  in  that  x)articular  case  the  incom- 
petency of  testimony  as  against  infant  parties  could  not  be 
waived  by  their  counsel. 

Barrett  v.  Moise,  61  S.  C.  569,  39  S.  E.  755,  was  also  an  ac- 
tion in  partition.  The  court  said:  ''Still,  as  the  rights  of  a 
minor  are  involved,  we  will  not  decline  to  consider  the  case 
without  regard  to  any  fault  in  the  manner  in  which  the  excep- 
tions have  been  taken ;  for  a  minor  has  the  right  to  insist  upon 
his  strict  legal  rights,  and,  if  the  plaintiff  has  been  deprived 
of  her  interest  in  the  land  in  question  by  want  of  compliance 
with  the  strict  requirements  of  the  law,  she  should  be  protected.'' 

In  Kester  v.  Eill,  46  W.  Va.  744,  34  S.  E.  798,  the  court  said : 
**The  plaintiffs,  being  infants,  could  admit  nothing,  and  the  re- 
port being  again  before  the  court  for  consideration  for  the  pur- 
pose, among  others,  of  settling  the  accounts  of  the  guardian,  it 
could,  in  the  exercise  of  a  sound  discretion,  receive  and  enter- 
tain further  exceptions  to  the  report." 

That  this  court  has  not  failed  to  protect  the  rights  of  infant 
parties  in  equity  suits  is  evidenced  by  the  decisions  in  Power 
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V.  Lenoir,  22  Mont.  169,  56  Pac.  106,  and  Davidson  v.  Wampler, 
29  Mont.  61,  74  Pac.  82. 

Our  Code  (sec.  6481,  Rev.  Codes)  provides  that  when  an  in- 
fant is  a  party,  he  must  appear  either  by  his  general  guardian 
or  by  a  guardian  ad  litem  appointed  by  the  court  in  which  the 
action  is  pending.  Section  6482,  Revised  Codes,  provides  how 
a  guardian  ad  litem  shall  be  appointed. 

It  will  be  noted  that  all  of  the  cases  cited  by  the  appellant 
were  either  suits  in  equity  or  probate  proceedings.  It  will  also 
be  noted  that  the  objections  urged  in  every  instance  went  to 
substantial  rights  of  the  infant  which  the  court  was  in  a  situa- 
tion to  protect.  The  courts  in  these  cases  were  not  dealing  with 
mere  details  of  practice,  but  in  every  case  the  fundamental  rights 
of  the  infant  had  been  neglected. 

The  supreme  court  of  the  United  States,  in  Kingsbury  v. 
Buckner,  134  U.  S.  650,  10  Sup.  Ct.  638,  33  L.  Ed.  1047,  said : 
''It  is  undoubtedly  the  rule  that  a  next  friend  or  guardian  ad 
litem  cannot,  by  admissions  or  stipulation,  surrender  the  rights 
of  the  infant.  The  court  whose  duty  it  is  to  protect  the  inter- 
ests of  the  infant,  should  see  to  it  that  they  are  not  bargained 
away  by  those  assuming,  or  appointed,  to  represent  him.  But 
this  rule  does  not  prevent  a  guardian  ad  litem  from  assenting 
to  such  arrangements  as  will  facilitate  the  determination  of  the 
case  in  which  the  rights  of  the  infant  are  involved." 

In  Lemmon  v.  Herbert,  92  Va.  653,  24  S.  E.  249,  Barick  v. 
Vandevier,  11  Colo.  App.  116,  52  Pac.  743,  Successions  of  Byrne, 
38  La.  Ann.  518,  and  McMillan  v.  Hunnicutt,  109  Ga.  699,  35 
S.  E.  102,  it  was  held  that  a  guardian  ad  litem  may  consent 
to  orders  made  during  the  course  of  a  trial  which  do  not  affect 
the  substantial  rights  of  the  infant,  even  in  equity. 

But  not  any  of  these  cases  is  exactly  analogous  to  the  one  at 
bar.  Here  we  have  an  infant  plaintiff,  the  actor,  appearing  by 
his  duly  appointed  guardian  ad  litem,  and  represented  by  able 
and  experienced  counsel,  in  an  action  at  law,  complaining  of  cer- 
tain alleged  errors  occurring  during  the  course  of  the  trial,  not 
any  one  of  which  can  be  said,  on  mere  inspection  of  the  record, 
to  have  certainly  affected  his  substantial  rights.    We  are  un- 
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able  to  find  in  the  books  a  case  in  which  a  like  contention  was 
advanced,  and  the  industry  of  counsel  has  not  furnished  any. 
There  are,  however,  some  expressions  of  courts  and  law-writers 
bearing  upon  the  subject; 

The  supreme  court  of  Washington,  in  Kromer  v.  Friday,  10 
Wash.  621,  39  Pac.  229,  32  L.  B.  A.  671,  said:  "In  the  absence 
of  fraud  or  collusion,  minors  properly  represented  are  bound 
as  fully  as  if  they  had  been  majors  and  personally  cited." 

The  supreme  court  of  the  United  States,  in  Kingsbufy  v. 
Buckner,,  supra,  said:  "The  infant,  by  his  prochein  ami,  having 
prosecuted  an  appeal  to  the  supreme  court  of  Illinois  from  the 
original  decree  rendered  in  the  suit  brought  by  him,  and  having 
appeared  by  guardian  ad  litem  to  the  appeal  of  Buckner  and 
wife,  is  as  much  bound  by  the  action  of  that  court,  in  respect 
to  mere  errors  of  law,  not  involving  jurisdiction,  as  if  he  had 
been  an  adult  when  the  appeal  was  taken.  In  Oregory  v.  Moles- 
worth,  3  Atk.  626,  Lord  Hardwicke  said  that  Mt  is  right  to  fol- 
low the  rule  of  law,  where  it  is  held  an  infant  is  as  much  bound 
by  a  judgment  in  his  own  action  as  if  of  full  age;  and  this  is 
general,  unless  gross  laches,  or  fraud  and  collusion,  appear  in 
the  prochein  ami;  then  the  infant  might  open  it  by  a  new  bill.' 
So,  in  Lord  Brook  v.  Lord  Hertford,  2  P.  Wms.  518,  519:  'An 
infant,  when  plaintiff,  is  as  much  bound,  and  as  little  prejudiced, 
as  one  of  full  age.'  " 

The  supreme  court  of  Iowa,  in  Harris  v.  Bigley,  136  Iowa, 
307,  111  N.  W.  432,  held,  in  effect,  that  a  decree  against  infants 
would  not  be  set  aside  for  newly  discovered  evidence,  merely 
because  the  guardian  ad  litem  did  not  put  in  evidence  facta 
which  were  then  patent,  though  if  the  guardian  had  colluded 
with  the  plaintiff  to  suppress  facts,  or  was  so  grossly  negligent 
that  his  failure  to  know  and  produce  the  evidence  amounted  to 
a  fraud,  the  relief  would  be  granted. 

Mr  Herman,  in  his  Estoppel  and  Bes  Judicata,  volume  1, 
page  178,  section  164,  says:  "Representation  in  courts  of  justice 
is  a  necessity  of  civilized  society,  and  the  acts  or  neglects  of  the 
representative  must  in  some  degree  be  binding  upon  the  party 
represented.    And  persons  under  disability  at  the  time  of  a 
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judicial  proceeding  to  which  they  are  parties,  represented  by 
their  guardians  and  agents,  are  bound  upon  the  knowledge  of 
such  guardians  or  agents.  "* 

There  is,  of  course,  no  evidence  of  fraud  or  collusion  in  this 
case.  The  same  counsel  who  represented  the  plaintiff  in  the 
district  court  also  appear  for  him  here.  Cases  may  perhaps 
arise,  even  at  law,  where  the  substantial  rights  of  an  infant 
party  have  been  so  far  neglected  by  his  counsel  that  he  has  pal- 
pably been  deprived  of  a  fair  and  imjyartial  trial  and  an  appel- 
late tribunal  should  interfere  to  protect  him ;  but  this  is  not  one 
of  them.  The  questions  sought  to  be  raised  are,  to  say  the  least, 
debatable.  If  the  rule  contended  for  by  appellant's  counsel  had 
application  to  an  action  like  the  instant  one,  a  reversible,  though 
technical,  error  might  be  allowed  to  go  unchallenged  at  the  trial 
for  the  express  purpose  of  working  a  reversal  on  appeal,  and 
there  would  be  no  end  to  the  litigation,  unless  the  trial  court, 
assuming  charge  of  the  plaintiff's  case,  could  succeed  in  giving 
him  an  errorless  trial. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chiep  Justice  Bbantly  and  Mb.  Justice  Hollowat  con- 
cur. 
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[119  Pac.  1102.] 

Default  JiAdgments — Setting  Aside — Excusable   Neglect — Dis- 
cretion. 

Default  Judgments— General  Order — ^Effect. 

1.  An  order,  general  in  terms,  denying  a  motion  to  set  aside  a  default 
judgment  has  the  effect  of  findings  in  favor  of  the  plaintiff  upon  every 
disputed  question  of  fact,  and  such  findings  are  conclusive  upon  appeaL 
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Same — Diligence  in  Movant. 

2.  One  who  appeals  to  the  discretion  of  the  trial  court  to  relieve  him 
from  a  default  judgment  must  show  that  he  proceeded  with  diligence 
upon  discovering  his  default. 

Same — Discretion. 

3.  The  supreme  court  will  not  interfere  with  an  order  of  the  district 
court  in  a  proceeding  looking  to  the  vacation  of  a  default  judgment, 
unless  a  manifest  abuse  of  the  sound  legal  discretion  lodged  in  the 
lower  court  is  shown. 

Same — Inexcusable  Neglect — Case  at  Bar. 

4.  Defendant  had  about  seventy  days  in  which  to  file  its  answer.  It 
defaulted,  and  in  the  affidavit  of  its  attorney  in  support  of  a  motion 
to  vacate  the  judgment  he  alleged  that  he  had  entered  a  notation  on  his 
office  calendar  for  the  day  (December  3)  preceding  the  due  date  of  the 
answer  that  on  the  following  day  the  answer  must  be  filed;  that  on 
December  7  his  residence  was  burglarized,  causing  him  to  be  much  ex- 
cited; that  on  the  8th,  during  his  absence  from  his  office,  his  wife  inad- 
vertently removed  the  page  of  the  calendar  upon  which  the  notation  had 
been  made,  and  that  because  of  these  facts  he  neglected  to  file  an 
answer.  The  motion  to  vacate  was  not  made  until  nearly  a  month  after 
counsel  became  aware  of  the  entry  of  judgment.  Held,  that  such  abuse 
of  discretion  in  the  district  court  had  not  been  shown  as  to  warrant  a 
reversal  of  its  order  refusing  to  set  aside  the  Judgment. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  S.  B.  Swilling  and  another  against  the  Cottonwood 
Land  Company.  From  a  judgment  for  plaintiffs,  and  from  an 
order  refusing  to  set  aside  a  default,  defendant  appeals.  Af- 
firmed. 

Messrs.  Freeman  (6  Thelen,  for  Appellant,  submitted  a  brief; 
Mr.  John  N.  Thelen  argued  the  cause  orally. 

In  behalf  of  Respondents,  Mr.  J.  W.  Speer  submitted  a  brief ; 
Mr.  E,  L.  Sutton,  of  counsel,  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  defendant  appealed  from  a  judgment  and  from  an  order 
of  the  district  court  refusing  to  set  aside  a  default. 

The  action  was  commenced  on  September  28,  1910.  On  Octo- 
ber 13  the  defendant  filed  a  demurrer  to  the  complaint  and 
a  motion  for  change  of  venue.  The  motion  was  denied  and  the 
demurrer  noticed  for  hearing,  but  on  November  19  counsel  for 
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the  respective  parties  stipulated  that  the  demurrer  should  be 
withdrawn,  and  defendant  given  to  and  including  December  9 
within  which  to  answer.  An  answer  was  not  filed,  and  on  De- 
cember 12  a  judgment  by  default  in  favor  of  plaintiff  was  ren- 
dered and  entered.  On  January  12,  1911,  defendant  filed  its 
motion  to  set  aside  the  default,  supported  by  the  affidavit  of  J. 
N.  Thelen,  one  of  the  attorneys  for  the  defendant,  and  accom- 
panied by  a  proposed  answer.  In  this  affidavit  the  affiant  states 
that  at  the  time  the  stipulation  was  made  he  entered  upon  his 
office  calendar  for  December  8  a  notation  that  the  answer  in 
this  case  would  be  due  on  the  following  day  (December  9) ;  that 
on  December  7  his  residence  was  burglarized ;  that  on  December 
8  the  wife  of  affiant  went  to  his  office,  and  in  his  absence  used 
his  calendar  sheet  for  December  8,  and  removed  it,  thereby  re- 
moving the  notation  which  he  had  made  as  to  the  due  date  of  the 
answer  in  this  case ;  that  affiant  was  much  excited  over  the  bur- 
glary, and  by  reason  thereof,  and  by  reason  of  the  fact  that  the 
notation  was  removed  from  his  office  calendar,  he  neglected  to 
prepare  and  file  an  answer  within  time.  J.  W.  Speer,  attorney 
for  the  plaintiff,  filed  a  counter-affidavit,  and  this  was  followed 
by  another  affidavit  by  Mr.  Thelen,  and  this  by  another  by  Mr. 
Speer.  A  great  amount  of  matter  entirely  foreign  to  the  ques- 
tion which  the  trial  court  had  to  determine  was  unnecessarily 
dragged  into  the  record.  There  are  charges  of  unprofessional 
conduct  and  very  sharp  conflicts  as  to  what  actually  occurred 
after  December  16,  when  defendant  became  aware  of  the  default. 
After  considering  these  affidavits  and  the  proposed  answer  of 
the  defendant,  the  trial  court  denied  defendant's  motion  to  set 
aside  the  default,  and  we  are  now  asked  to  say  that  in  so  doing 
the  court  so  far  abused  that  judicial  discretion  lodged  in  it  as  to 
warrant  this  court  in  reversing  the  order.  In  the  first  instance 
it  was  peculiarly  the  province  of  the  trial  court  to  pass  upon 
the  affidavits  presented  and  upon  the  credibility  of  the  affiants. 
[1]  The  general  order  denying  the  motion  has  the  effect  of 
findings  in  favor  of  the  plaintiff  upon  every  disputed  question  of 
fact,  and  such  findings  are  conclusive  upon  this  court.  In  the 
second  place,  in  the  absence  of  an  affidavit  by  the  person  who 
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removed  the  calendar  page  from  the  office  of  defendant's  attor- 
neys, the  trial  court  may  have  treated  the  statements  in  the  first 
affidavit  of  Mr.  Thelen  as  hearsay. 

Again,  having  determined  the  conflicting  statements  in  the 
affidavits  in  favor  of  the  plaintiff,  the  trial  court  may  have 
reached  the  conclusion  that  defendant's  failure  to  move  to  set 
aside  the  default  for  almost  a  month  after  its  counsel  had  knowl- 
edge of  it  was  inexcusable.  It  is  a  rule  that  one  in  default  who 
[2]  appeals  to  the  discretion  of  the  trial  court  to  relieve  him 
must  show  that  he  proceeded  with  diligence  upon  discovering 
his  default.  {Bowen  v.  Webb,  34  Mont.  61,  85  Pac.  739.)  Fur- 
thermore, the  trial  court  may  have  applied  the  rule  with  more 
rigor  because  of  the  ^  fact  that  defendant  had  from  September 
28  to  December  9  within  which  to  file  this  answer,  and  up  to 
December  8  had  not  taken  any  steps  toward  preparing  it,  nor 
offered  any  excuse  for  delaying  until  the  very  last  day.  It  is 
clearly  inferable  from  the  affidavit  of  Mr.  Thelen  that  the  an- 
swer could  have  been  prepared  in  a  very  short  time  and  that 
consultation  with  the  client  was  not  necessary.  In  fact,  the 
answer  tendered  is  verified  by  one  of  the  attorneys. 

That  the  default  of  the  defendant  here  was  properly  entered 
is  not  questioned.  In  Donlan  v.  Thompson  Falls  C.  dk  M.  Co.,  42 
Mont.  257,  112  Pac.  445,  this  court  said  of  a  default:  "Whether 
it  should  have  been  set  aside  was  a  matter  within  the  sound  legal 
[3]  discretion  of  the  court  below,  and  with  its  discretion  we 
may  not  interfere  unless  there  was  a  manifest  abuse  of  such  dis- 
cretion." Every  application  of  this  character  must  be  deter- 
mined by  i\s  own  facts;  but  in  the  following  cases,  wherein 
orders  refusing  to  set  aside  defaults  have  been  affirmed,  the  facts 
were  somewhat  analogous  to  those  presented  by  this  record,  so 
far  as  the  facts  of  this  case  are  not  disputed :  Herbst  Importing 
Co.  V.  Hogan,  16  Mont.  384,  41  Pac.  135 ;  Butte  Butchering  Co, 
V.  Clarke,  19  Mont.  306,  48  Pac.  303;  Haggin  v.  Lorentz,  13 
Mont.  406,  34  Pac.  607 ;  Bowen  v.  Webb,  above ;  City  of  Helena 
V.  Brule,  15  Mont.  429,  39  Pac.  456.  See,  also,  Thomas  v. 
Chambers,  14  Mont  423,  36  Pac.  814;  Chambers  v.  City  of  Butte, 
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16  Mont.  90,  40  Pac.  71 ;  Scilley  v.  Bdbcock,  39  Mont.  536,  104 
Pac.  677.) 

It  is  beside  the  question  that  any  member  of  this  court,  if 
sitting  in  the  trial  court,  would  probably  have  exercised  the  dis- 
cretion in  favor  of  the  appellant.  It  is  not  the  province  of  this 
[4]  court  to  substitute  its  discretion  for  that  of  the  district 
court.  In  matters  of  this  character  we  sit  as  a  court  of  review 
only,  and  our  work  is  confined  to  the  correction  of  errors  which 
must  be  made  to  appear.  Every  presumption  is  in  favor  of  the 
trial  court's  ruling,  and  we  cannot  say,  in  view  of  the  more 
advantageous  position  occupied  by  the  trial  court  in  considering 
the  question,  that  there  was  an  abuse  of  discretion  in  denying 
the  motion.  The  complaint  states  a  cause  of  action  and  supports 
the  judgment. 

The  judgment  and  order  are  affirmed. 

Affimted, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 


UNITED  MISSOURI  RIVER  POWER  CO.,  Appellant,  v. 
WISCONSIN  BRIDGE  &  IRON  CO.,  Respondent. 

(No.  3,046.) 
(Submitted  December  14,  1911.    Decided  December  2a,  1911.) 

[119  Pac.  796.] 

Foreign  Corporations — Agents — Revocation  of  Authority. 

1.  Laws  of  1901,  page  160,  section  1,  requires  every  foreign  corpora- 
tion to  file  a  certificate  tbat  it  has  consented  to  be  sued  in  the  courts 
of  this  state  upon  all  causes  of  action  against  it  arising  herein,  and 
that  service  of  process  may  be  made  upon  some  person  whose  name  and 
residence  is  designated  in  such  certificate,  and  provides  that  such  ser- 
vice upon  the  agent  shall  be  valid  on  the  corporation;  and  section  2 
requires  the  designation  of  an  agent  for  service  of  process  to  remain  in 
force  until  the  Sing  in  the  same  office  of  a  written  revocation  thereof. 
Held  that  a  foreign  corporation  may  revoke  the  authority  of  its  statu- 
tory agent  to  receive  service,  even  after  a  cause  of  action  has  accrued 
against  it. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 
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Action  by  the  United  Missouri  River  Power  Company  against 
the  Wisconsin  Bridge  &  Iron  Company.  Prom  an  order  quash- 
ing a  service  of  summons,  plaintiff  appeals.    Affirmed. 

Mr,  Wm.  WcMace,  Jr.,  Mr.  John  O,  Brawn,  and  Mr.  R.  F. 
Oaines,  for  Appellant,  submitted  a  brief;  Mr.  Brown  argued  the 
cause  orally. 

While  it  has  not  been  difficult  to  find  decisions  of  the  court's 
holding  to  the  reasoning  we  contend  for  here — xnz.,  construction 
making  the  statute  operative  and  preventing  advantage  being 
taken  by  one's  own  wrong — it  has  been  difficult  to  find  cases 
pat  upon  the  facts.  The  question  here  is :  Can  a  foreign  corpo- 
ration withdraw  its  agency  to  prevent  service  upon  it  of  proce&s 
upon  an  existing  liability!  A  great  many  of  the  states  provide 
that  the  agent  thus  designated  shall  continue  as  such  until  his 
successor  is  appointed  or  as  to  all  existing  liabilities.  Such  stat- 
utes have  universally  been  held  to  make  the  service  good  even 
though  the  company  has  ceased  carrying  on  its  business  in  the 
state  (Phelps  v.  Mutual  etc.  Co.,  112  Fed.  453,  50  C.  C.  A.  339 ; 
affirmed  in  190  U.  S.  147,  23  Sup.  Ct.  707 ;  Birch  v.  Insurance 
Co.,  181  N.  T.  583,  74  N.  E.  1115;. affirmed  in  200  U.  S.  612, 
26  Sup.  Ct.  752,  50  L.  Ed.  620 ;  Home  Ben.  etc.  Co.  v.  MueM, 
109  Ky.  479,  59  S.  W.  520;  Biggs  v.  Insurance  Co.,  128  N.  C. 
5,  37  S.  E.  955 ;  Green  v.  Equitable  etc.  Co.,  105  Iowa,  628,  75  N. 
W.  635) ;  and  even  though  its  withdrawal  from  the  state  was  in- 
voluntary. {Oermania  Co.  v.  Ashby,  112  Ky.  303,  99  Am.  St. 
Rep.  295,  65  S.  W.  611 ;  Phelps  v.  Insurance  Co.,  supra;  Wood- 
ward V.  Insurance  Co.,  178  N.  Y.  485,  102  Am.  St.  Rep,  519, 
71  N.  E.  10.)  As  has  been  well  said  by  Judge  Dietrich  in  HiU 
V.  Empire  etc.  Co.,  156  Fed.  797:  **The  tendency,  however,  has 
been  and  is  to  provide  such  laws  as  will  make  it  possible  to  com- 
pel a  foreign  corporation,  when  sued,  to  litigate  in  the  courts 
of  the  state  where  it  transacts  or  has  transacted  business,  all 
controversies  growing  out  of  such  business."  (See,  also,  Moore 
V.  Mutual  Assn.,  129  N.  C.  31,  39  S.  E.  637;  D'Arcy  v.  Con- 
necticut Insurance  Co.,  106  Tenn.  567,  69  S.  W.  768.) 
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It  has  been  difficult  to  find  cases  pat  upon  the  facts.  However, 
one  state  has  passed  upon  thiese  identical  facts,  and  held  that  a 
foreign  company  could  not  withdraw  its  agent's  authority  and 
thus  frustrate  a  suit.  {Michael  v.  Nashville  etc.  Insurance  Co., 
10  La.  Ann.  737.)  While  there  is  one  decision  to  the  contrary 
(Forrest  v.  Pittsburgh  Bridge  Co.,  116  Fed.  357,  53  C.  C.  A. 
577),  it  is  a  simple  statement  without  citation  of  authority  or 
good  reasoning  given  therefor. 

It  has  also  been  expressly  held  that  when  there  has  been  a 
secret  revocation  (under  a  statute  like  our  own)  in  order  to 
avoid  service — a  service  upon  the  agent  who  has  continued  to  act 
is  good.  (Capen  v.  Insurance  Co.,  25  N.  J.  L.  67,  64  Am.  Dec. 
412.)  The  supreme  court  of  California  was  sustained  by  the 
supreme  court  of  the  United  States,  in  holding  good  a  service 
ordered  made  upon  an  attorney  for  a  corporation  where  the 
officers  of  the  corporation  had  revoked  an  agency  and  kept  his 
successor  concealed  so  service  could  not  be  had.  (Eureka  etc. 
Co.  V.  Supreme  Court,  116  U.  S.  410,  6  Sup.  Ct.  429,  29  L.  Ed. 
671.) 

The  construction  which  respondent  seeks  to  have  put  upon 
the  statute  would  not  only  make  the  statute  inoperative  but  the 
same  logic  would  allow  a  company  to  evade  the  jurisdiction  of 
the  foreign  state  courts,  by  its  own  wrong.  That  this  cannot 
be  done,  see  Old  Wayne  etc.  Co.  v.  Flynn  (Ind.  App.),  66  N.  E. 
57;  Foster  v.  Betcher  Lumber  Co.,  5  S.  D.  57,  49  Am.  St.  Rep. 
859,  58  N.  W.  9,  23  L.  R.  A.  490 ;  Sparks  v.  Insurance  Co.,  73 
Fed.  277 ;  St.  Clair  v.  Cox,  106  U.  S.  350,  1  Sup.  Ct.  354,  27 
L.  Ed.  222.  **A  construction  of  a  statute  producing  absurdities 
or  consequences  in  direct  violation  of  its  own  provisions  is  to  be 
avoided."  {Huidekoper  v.  Douglass,  3  Cranch  (U.  S.),  1,  2 
L.  Ed.  347.)  All  authorities  hold  that  the  courts  should  avoid 
a  construction  which  would  render  the  statute  ineffective  or  in- 
eflScient^  or  which  would  cause  great  public  injury  or  even  in- 
convenience, if  another  or  more  reasonable  interpretation  is 
present  in  the  statute.  (Bird  v.  United  States,  187  U.  S.  118, 
23  Sup.  Ct.  42,  47  L.  Ed.  100;  Heydenfeldt  v.  Daney  etc.  Co., 
93  U.  S.  634,  23  L.  Ed.  995,  13  Morr.  Min.  Rep.  204.) 
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In  behalf  of  Bespondent,  there  was  a  brief  by  Messrs,  Walsh 
d  Nolan,  and  oral  argument  by  Mr.  T.  J.  Walsh. 

It  is  contended  that  to  give  the  statute  the  construction  which 
its  language  plainly  carries,  namely,  that  all  authority  in  the 
agent  is  gone  the  moment  the  resignation  is  filed,  would  result 
in  a  hardship  and  enable  the  corporation  withdrawing  to  per- 
petrate an  injustice,  if  not  a  wrong,  by  canceling  the  agency 
after  incurring  a  liability  within  the  state.  But  even  such  con- 
siderations do  not  warrant  the  court  in  reading  into  this  stat- 
ute words  substantially  like  those  in  brackets  below,  so  that  it 
shall,  in  effect,  provide  that  the  authorization  conferred  ''shall  re- 
main in  force  until  the  filing  in  the  same  offices  of  a  written 
revocation  thereof,  executed  in  like  manner  [provided  that  as 
to  causes  of  action  arising  out  of  contracts  theretofore  entered 
into  or  liabilities  incurred  within  this  state,  the  designation  shall 
remain  in  force  until  a  new  appointment  is  made,  as  herein  pro- 
vided]," or  indeed  to  add  to  the  statute  any  words  whatever. 
(See  St.  Louis  etc.  By.  Co.  v.  Taylor,  210  U.  S.  281,  28  Sup. 
Ct.  616,  52  L.  Ed.  1061.) 

There  is  no  force  to  the  suggestion  that  the  entire  purpose 
of  the  Act  would  be  subverted  unless  the  construction  contended 
for  by  the  appellant  is  given  it.  So  long  as  the  corporation 
continues  to  do  business  legally  within  the  state,  it  is  amenable 
to  suit  therein.  The  only  way  it  can  escape  the  liability  to 
respond  in  the  courts  of  the  state  is  by  utterly  quitting  the  field. 

The  fact,  adverted  to  in  the  brief  of  appellant,  that  a  number 
of  states  have  expressly  provided  that  the  revocation  of  the  au- 
thority of  the  agent  shall  be  ineffective  as  against  existing  lia- 
bilities until  a  successor  is  duly  appointed,  seems  to  afford 
conclusive  evidence  that  in  the  judgment  of  the  legislatures  of 
those  states,  a  law  such  as  ours  would  afford  total  immunity  upon 
the  filing  of  the  revocation.  The  state  of  New  Jersey  appar- 
ently recognized  the  soundness  of  the  view  adopted  by  the  lower 
court  in  this  case  and  enacted  a  statute  containing  express  pro- 
visions such  as  the  appellant  seeks  to  have  the  court  interpolate 
here.     (Oroel  v.  United  Electric  Co.,  69  N.  J.  Eq.  397,  60  Atl. 
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822.)  So  likewise  the  state  of  Minnesota  (Magoffin  v.  M.  S. 
Co.,  87  Minn.  260,  94  Am.  St.  Rep.  699,  91  N.  W.  1115),  and 
North  Carolina  (Woodivard  v.  Af.  R.  Co,,  178  N.  T.  487,  102 
Am.  St.  Rep.  519,  71  N.  E.  10),  Massachusetts  {Youmans  v. 
Minn.  T.  7.  cfe  T.  Co.,  67  Fed.  282),  Maryland  {Boggs  v.  Inter. 
Am.  M.  &  8.  Co.,  105  Md.  371,  66  Atl.  259),  Wisconsin  (Paulus 
V.  Hart-Pair  Co.,  136  Wis.  601,  118  N.  W.  248),  Iowa  (Green  v. 
E.  M.  L.  Assn.,  105  Iowa,  628,  75  N.  W.  635),  and  Arkansas 
(Collier  v.  Mutual  Reserve  Co.,  119  Fed.  617).  The  fact  that 
all  of  the  states  referred  to  expressly  provided  by  their  statutes 
that  the  agency  created  under  them  should  remain  irrevocable 
as  to  subsisting  liabilities,  clearly  discloses  a  common  understand- 
ing that  in  the  absence  of  express  language  to  that  effect  in  the 
law,  a  revocation  would  operate  as  a  complete  extinction  of  the 
authority  of  the  former  agent  to  represent  his  principal  for  the 
purpose  of  service  of  process.  (See  Forrest  v.  Pittsburgh  Bridge 
Co.,  116  Fed.  357,  53  C.  C.  A.  577;  Latkrop-Shea  etc.  Co.  v. 
Interior  C.  dk  I.  Co.,  150  Fed.  666.)  The  judgment  in  the  last 
ease  above  was  reversed  by  the  supreme  court  of  the  United 
States  (215  U.  S.  246,  30  Sup.  Ct.  76,  54  L.  Ed.  177),  but 
without  passing  upon  the  question  disposed  of  by  the  language 
quoted. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

In  September,  1905,  the  defendant,  a  Wisconsin  corporation, 
entered  into  a  contract  with  the  predecessor  in  interest  of  the 
plaintiff,  a  New  Jersey  corporation,  for  the  construction  of  the 
steelwork  and  superstructure  of  a  dam  across  the  Missouri  iriver 
at  Hauserlake,  Montana.  On  April  14,  1908,  the  dam  broke 
and  gave  way.  On  February  23,  1894,  the  defendant  appointed 
T.  H.  Eleinsehmidt  as  its  statutory  agent  for  the  service  of 
process  in  Montana.  This  appointment  ostensibly  continued  in 
force  until  April  21, 1908,  when  a  certificate  of  revocation  thereof 
was  filed  in  the  office  of  the  secretary  of  state  and  a  duplicate 
certificate  in  the  office  of  the  county  clerk  and  recorder  of  Lewis 
and  Clark  county.  On  April  13,  1910,  plaintiff  began  this  ac- 
tion to  recover  the  sum  of  $3,590,246.28  damages  alleged  to  have 
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been  sustained  by  reason  of  the  breaking  of  the  dam.  Service 
of  summons  was  made  on  Eleinschmidt.  The  district  court  of 
Lewis  and  Clark  county,  upon  proof  being  made  by  affidavit 
of  the  revocation  of  Eleinschmidt 's  appointment  as  agent,  as 
aforesaid,  and  also  of  the  fact  that  since  the  completion  of  work 
under  the  contract  the  defendant  has  done  no  business  in  the 
state,  entered  an  order  quashing  the  service  of  summons.  From 
that  order  plaintiff  has  appealed. 

Quoting  from  the  brief  of  counsel  for  the  appellant:  "The 
question  presented  by  this  appeal  is  the  force  of  sections  1  and 
2  of  Senate  Bill  46,  Laws  1901,  page  151."  Section  1  of  the  Act 
of  1901,  supra,  reads,  in  part,  as  follows:  "Such  (foreign)  cor- 
poration •  •  •  shall  •  •  •  also  file,  •  •  •  a  cer- 
tificate *  •  •  that  said  corporation  has  consented  to  be  sued 
in  the  courts  of  this  state,  upon  all  causes  of  action  arising 
against  it  in  this  state,  and  that  service  of  process  may  be  made 
upon  some  person  •  •  •  whose  name  and  place  of  business 
shall  be  designated  in  such  certificate.  And  such  service,  when 
so  made  upon  such  agent  shall  be  valid  service  on  the  corpora- 
tion. •  •  •  "  Section  2  of  the  Act  is  now  section  4414. 
Revised  Codes,  and  reads,  in  part,  as  follows :  "  •  •  •  guch 
designation  shall  remain  in  force  until  the  filing  in  the  same 
offices  of  a  written  revocation  thereof.     •    •    •     " 

It  is  argued  in  behalf  of  the  appellant  that  if  a  foreign  cor- 
poration, after  liability  incurred,  may  revoke  the  authority  of  its 
agent  to  receive  service  of  process,  before  an  action  can  be  com- 
menced, and  the  injured  party  thereby  "forced,  at  great  ex- 
pense, to  go  to  some  other  state  and  possibly  to  an  unfriendly 
community  to  litigate  a  claim  which  arose  in  his  own  state  and 
out  of  business  done  under  rights  acquired  under  his  own  state's 
statutes,  the  statute  is  inoperative  and  of  no  effect,  and  such  a 
construction  would  be  contrary  to  the  rule  which  requires  that 
statutes  shall  be  so  construed  as  to  make  them  operative  and 
effective  if  possible."  It  is  also  contended  that  the  intent  of 
the  legislature  that  there  shall  be  some  person  upon  whom  service 
of  process  may  be  had  in  suits  concerning  the  corporation's 
business  and  transactions  in  this  state  is  clear.    A  very  elaborate 


44  Mont.]     United  Mo.  R.  P.  Co.  v.  Wisconsin  B.  &  I.  Co.    349 

and  exhaustive  brief  has  been  filed  in  support  of  the  rules  of 
statutory  construction  for  which  counsel  contend,  but  the  entire 
argument  is  based  upon  the  premise  that  the  statute  is  uncertain 
and  ambiguous  in  its  terms  and  therefore  the  subject  of  construc- 
tion by  the  courts. 

We  think  the  law  in  question  is  plain,  certain,  and  unambigu- 
ous. Such  a  statute  requires  no  interpretation  beyond  the  bare 
reading  of  the  words  of  the  law-making  body.  (Osterholm  v. 
Boston  etc.  Min.  Co.,  40  Mont.  508,  107  Pac.  499.)  The  legis- 
lature is  presumed  to  have  meant  precisely  what  the  words 
employed  commonly  import;  that  is,  that  the  authority  of  a 
[1]  statutory  agent  to  receive  service  of  process  may  be  recalled 
and  revoked,  and  after  such  revocation  the  agency  no  longer 
exists.  The  question  of  the  wisdom  of  such  legislation  is  not  for 
the  courts  to  determine. 

But  we  are  not  without  other  light  to  guide  us  in  determining 
the  legislative  intention.  The  legislature  of  1893  (see  Session 
Laws  of  1893,  p.  91)  passed  an  Act  providing:  ** Before  any  for- 
eign corporation  shall  begin  to  carry  on  business  in  this  state, 
it  shall,  by  its  certificate  •  •  •  designate  an  agent  •  •  • 
upon  whom  service  of  summons  and  other  process  may  be  made. 
•  •  •  Service  upon  such  agent  shall  be  sufficient  to  give  ju- 
risdiction over  such  corporation  to  any  of  the  courts  of  this 
state."  The  Act  repealed,  in  terms,  Chapter  24,  Fifth  Div.,  of 
the  Compiled  Statutes  of  1887,  which  provided  (section  443) : 
"Such  designation  shall  remain  in  full  force  until  the  filing  in  the 
same  offices  of  a  written  revocation  thereof.  •  •  •  "  The 
same  legislative  assembly  (see  Laws  of  1893,  p.  93)  passed  an  Act 
to  provide  for  the  incorporation  of  companies  to  do  the  business 
of  accident  insurance  on  the  assessment  plan,  in  which  it  was 
expressly  provided  (see  section  10)  that  the  appointment  of  an 
attorney  upon  whom  all  process  might  be  served  should  be  ac- 
companied by  a  written  agreement  ''that  the  authority  shall 
continue  in  force  so  long  as  any  liability  remains  outstanding 
against  the  corporation  in  this  state."  It  is  readily  seen,  there- 
fore, that  when  the  law-makers  intended  to  embody  in  a  measure 
such  terms  as  we  are  asked  to  read  into  section  2  of  Senate  Bill 
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46  (1901)  y  supra,  they  found  apt  words  to  express  such  inten- 
tion. 

Counsel  have  not  raised  the  question  whether  the  order  of  the 
district  court  is  one  from  which  an  appeal  will  lie,  and  we  have, 
therefore,  not  considered  the  question. 

The  order  is  affirmed. 

Affirmed, 

Mb.  Chief  Justice  Bsantly  and  Mb.  Justice  Holloway  con- 
cur. 


HANSEN   ET   AL.,   Respondents,   t^.    LARSEN   et   al.. 
Respondents;  CONLEY  &  McTAQUE  CO.,  Appellant. 

(No.  3,025.) 
(Submitted  December  13,  1911.    Decided  December  2S,  1911.) 

[120  Pac.  229.] 

Water  Rights — Change  of  Use  and  Place  of  Diversion — Injury — 
Burden  of  Proof — Implied  Findings — Pleadings — Stipviations 
—Effect. 

Implied  Findingfl. 

1.  Under  the  doctrine  of  implied  findings,  a  particular  fact  the  exist- 
ence of  which  is  necessary  to  support  the  decree  will  be  deemed  to 
have  been  found  by  implication, — ^the  issues  warranting  such  finding, — 
where  the  record  on  appeal  does  not  disclose  a  request  for  an  express 
finding  as  to  such  fact. 

Water  Rights — ^Use  of  Water  is  Property. 

2.  The  right  to  the  use  of  water,  duly  appropriated,  b  property,  and 
when  once  acquired  can  only  be  lost  by  the  modes  prescribed  by  law. 

Same — Change  of  Use  and  Place  of  Diversion — Injury — Burden  of  Proof. 

3.  The  restriction  placed  by  section  4842,  Revised  Codes,  upon  the 
right  of  an  appropriator  of  water  to  change  the  place  of  diversion 
as  well  as  the  use  "if  others  are  not  injured  thereby,"  is  a  matter 
of  defense;  hence  the  burden  is  upon  the  party  who  claims  to  have 
been  adversely  affected  by  such  change,  to  allege  and  prove  the 
facts. 

Same — Pleadings — Evidence — Stipulations— Effect. 

4.  Where,  in  a  water  right  suit,  the  parties  stipulated  that  at  the 
trial  each  party  might  introduce  evidence  upon  certain  matters  as  fully 
as  though  the  same  had  been  duly  pleaded,  a  contention  that  the  plead- 
ings did  not  warrant  findings  upon  such  facts  is  without  merit. 
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Appeal  from  District  Court,  PoweU  County;  Oeo.  B.  Winston, 
Judge. 

Action  by  Anna  G.  Hansen  and  another  against  Johannes 
Larsen  and  others  to  determine  the  relative  rights  of  the  parties 
to  the  use  of  the  water  of  Powell  creek.  From  the  decree  estab- 
lishing the  rights  of  defendants  Eohrs  &  Bielenberg,  the  defend- 
ant corporation  Conley  &  McTague  Company,  appeals.   Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Messrs.  Chden  it  Mettler,  and  Mr.  Thomas  F.  Shea,  for 
Appellant 

Messrs.  Bodgers  dk  Bodgers,  for  Respondents. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  to  have  determined  the  relative  rights 
of  the  parties  to  the  use  of  the  waters  of  Peterson  creek  in  Powell 
county.  The  trial  court  made  findings  of  fact  and  conclusions 
of  law  and  rendered  and  entered  a  decree.  From  that  decree, 
in  so  far  as  it  establishes  the  rights  of  the  defendants  Eohrs  & 
Bielenberg,  the  defendant  Conley  &  McTague  Company,  a  cor- 
poration, appeals. 

The  record  presents  only  the  judgment-roll,  and  the  appeal 
challenges  but  one  finding  of  fact  (No.  11),  one  conclusion  of 
law  (No.  27),  and  the  decree  in  so  far  as  it  foUovra  conclusion 
No.  27.  By  finding  No.  11  the  trial  court  found  th$it  Kohrs  & 
Bielenberg,  and  their  grantors  and  predecessors  in  interest, 
appropriated  and  used  of  the  waters  of  Peterson  creek,  250 
inches  of  date  April  1,  1866,  and  150  inches  of  date  April  1, 
1867;  that  these  waters  were  appropriated  for  placer  mining 
purposes  and  used  exclusively  for  mining,  until  May  1,  1904, 
but  that  such  use  was  confined  to  the  spring  and  summer  of  every 
year  and  not  later  than  July  20 ;  that  the  waters  so  appropriated 
and  used  were  conveyed  to,  and  used  at  a  point  beyond  the 
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watershed  of  Peterson  creek,  so  that  the  water  not  actually 
consumed  did  not  return  to  Peterson  creek  but  flowed  into  Deer 
Lodge  river  and  away  from  the  Peterson  creek  basin ;  that  about 
May  1,  1904,  Eohrs  &  Bielenberg  changed  the  use  of  the  water 
from  a  mining  to  an  agricultural  use,  and  changed  the  place  of 
use  from  their  mining  to  their  agricultural  lands.  In  its  con- 
clusion of  law  No.  27  the  court  determined  that  Kohrs  &  Bielen- 
berg are  entitled  to  use  the  waters,  thus  appropriated,  up  to  July 
20  every  year,  and  during  such  periods  are  entitled  to  convey 
the  same  away  from  the  watershed  of  Peterson  creek.  This 
briefly  epitomizes  the  finding  and  conclusion  attacked  upon  this 
appeal.  The  decree  adopted  and  followed  conclusion  No.  27. 
Appellant  contends  that  conclusion  No.  27  and  the  decree  are 
not  supported  by  finding  No.  11,  and  that  finding  No.  11  is  not 
warranted  by  the  pleadings.  The  evidence  is  not  before  us,  and 
we  will  assume  that  it  fully  supports  every  finding  made  or 
necessarily  implied. 

1.  The  argument  of  counsel  for  appellant  is,  that  to  justify 
conclusion  No.  27  and  the  decree,  it  was  necessary  for  the  trial 
court  to  find:  (a)  That  there  was  a  change  in  the  use  of  the 
Kohrs  &  Bielenberg  appropriartions  from  mining  to  agricultural ; 
(b)  that  such  change  did  not  affect  adversely  the  rights  of  other 
appropriators;  and  (c)  that  the  agricultural  use  was  for  lands 
situated  without  the  Peterson  creek  basin.  The  first  of  these 
facts  was  found  by  the  court  expressly.  There  is  not  anything 
said  as  to  either  of  the  other  facts,  but  it  is  the  rule  in  this 
[1]  jurisdiction  that  if  the  existence  of  a  particular  fact  is  neces- 
sary to  support  the  decree,  it  will  be  deemed  to  have  been  found 
tj  implication  (if  the  issues  warrant  such  finding),  where,  as  in 
this  instance,  the  record  does  not  disclose  that  there  was  any 
request  for  an  express  finding  as  to  such  fact.  {Hoggin  v.  Saile, 
23  Mont.  375,  59  Pac.  154;  Yellowstone  Nat.  Bank  v.  Oagnoti, 
25  Mont.  268,  64  Pac.  664 ;  Slater  Brick  Co.  v.  Shackleton,  30 
Mont.  390,  76  Pac.  805;  Bordeaux  v.  Bordeaux,  32  Mont.  159, 
80  Pac.  6;  sec.  6766,  Rev.  Codes.)  It  follows  from  the  applica- 
tion  of  this  doctrine  that  if  finding  (b)  or  (c)  above  is,  or  both 
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of  them  are,  necessary  to  support  the  conclusion  of  law  No.  27  and 
the  decree,  such  finding  or  findings  will  be  implied. 

2.  But  it  is  insisted  that  the  pleadings  do  not  warrant  an  ex- 
press or  implied  finding  upon  either  of  these  facts ;  and  this  is 
based  upon  the  assumption  that  it  was  incumbent  upon  Kohrs 
&  Bielenberg  to  plead  these  facts  in  order  that  issues  might  be 
joined  and  the  questions  tried,  before  findings  could  be  made. 
Section  4842,  Bievised  Codes,  provides:  "The  person  entitled  to 
the  use  of  water  may  change  the  place  of  diversion,  if  others  are 
not  thereby  injured,  and  may  extend  the  ditch,  flume,  pipe  or 
aqueduct,  by  which  the  diversion  is  made,  to  any  place  other 
than  where  the  first  use  was  made,  and  may  use  the  water  for 
other  purposes  than  that  for  which  it  was  originally  appropri- 
ated." While  the  full  force  of  this  language  is  acknowledged, 
counsel  for  appellant  insist  that  the  appropriator  who  undertakes 
to  establish  his  right  to  use  water  at  a  place  or  for  a  purpose 
different  from  that  for  which  the  appropriation  was  originally 
made,  must  show  affirmatively  that  such  change -does  not  affect 
adversely  any  other  appropriator.  The  statute  quoted  is  not  sus- 
ceptible of  such  construction.  The  rule  is  recognized  everywhere 
[2]  that  the  right  to  the  use  of  water,  duly  appropriated, 
is  property,  and  when  once  acquired  cannot  be  lost  except  by 
the  modes  prescribed  by  law.  The  statute  does  not  expressly  or 
by  implication  declare  that  a  change  in  the  place  or  character  of 
the  use,  even  though  such  change  does  affect  the  rights  of  others 
adversely,  shall  impair  the  right  in  any  respect  whatever.  Such 
change  might  give  rise  to  an  action  for  damages  or  justify  the 
issuance  of  an  injunction,  but  it  does  not  impair  the  right  itself. 
It  would  seem  logical,  then,  to  hold  that  the  burden  is  upon  the 
[3]  party  who  insists  that  such  change  has  affected  him  ad- 
versely, to  allege  and  prove  the  facts ;  or,  in  other  words,  that  the 
!  restrictions  in  section  4842  above  are  matters  of  defense.    This 

1  is  the  conclusion  of  the  supreme  court  of  California  in  Jacob  v. 

■ 

I         Larenz,  98  Cal.  332,  33  Pac.  119,  and  is,  we  think,  correct. 

But  there  is  a  further  and  conclusive  answer  to  this  conten- 
tion  of  appellant.     The  record  contains  a  stipulation  entered  into 

44  Monft.— 23 
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137  the  parties  before  the  trial,  as  follows:  ''At  the  trial  each 
[4]  party  may  introduce  eyidence  to  show  title  or  right  in  and  to 
any  part  of  said  waters  by  adverse  possession  or  adverse  use  or 
ownership  of  any  of  said  waters  as  fully  as  though  the  same  was 
duly  pleaded  by  such  party."  Under  this  agreement  the  court 
might  properly  have  received  evidence  of  facts  (b)  and  (c) 
above,  and  in  the  absence  of  the  testimony  we  will  assume  that 
it  did  80  in  so  far  as  findings  upon  such  facts  are  necessary. 
The  judgment  is  affirmed. 

Mb.  Chdef  Justigb  Brantly  and  Mb.  Justice  Smith  concur. 


STATE,  Bbspondent,  v.  LEAKEY,  Appellant. 

(No.  8,015.) 
(Sabmitted  December  12^  1911.    Decided  December  28,  1911.)' 

[120  Pae.  284.] 

CrimiiMl  Lwu> — Murder  in  First  Degree — Evidence — Sufficiency 
— Malice — Insanity — Definition — Declarations  of  Accused — 
Admissibility — Opinion  Evidence — ^' Intimate' '  Acquaintances 
— Instructions — Refusal,  When  not  Error, 

Murder  in  First  Degree — Evidence — Sufficiency — ^Burden  of  Proof. 

1.  Where  the  evidence  in  a  prosecution  for  homicide  showed  a  deliber- 
ate murder,  and  defendant  failed  to  sustain  the  burden  of  showing  joa- 
tification,  excuse  or  palliating  circumstances,  the  jury  could  properlj 
find  him  guiltj  of  murder  in  the  first  degree  and  fix  the  death  penalty. 

Same — Malice — ^Evidence— Sufficiency. 

2.  The  fact  that  the  victim  of  defendant  was  a  stranger  to  him  wa» 
not  conclusive  upon  the  question  of  absence  of  hatred  or  malice  toward 
deceased;  the  defendant  a  short  time  prior  to  the  killing  having  given 
expression  to  his  intention  of  shootdng  the  person  whom  ho  should  see 
in  possession  of  his  saddle  horse,  the  jury  were  justified  in  flii<liiig 
malicious  intent  to  take  human  life. 

Same — Insanity — Declarations  of  Accused — Admissibility. 

8.  Under  the  rule  that  declarations  of  one  accused  of  crime,  made  either 
before  or  after  the  criminal  act,  are  admissible  on  the  question  of  his 
sanity  or  insanity,  it  was  error  to  exclude  statements  made  by  defendant 
a  few  hours  after  the  homicide  and  upon  being  roused  from  a  deep  sleep, 
to  the  effect  that  he  did  not  believe  he  had  killed  a  man,  that  there 
SO  reason  why  he  should  have  killed  an^onci  etc 
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r — ^"Intimate"    Aequai&tanees — Opinion    Endenee — ^AdmiBsi* 
bilit^. 

4.  The  testimonj  of  a.  witness  who  had  known  defendant  about  four 
months,  and  who  had  qualified  as  an  intimate  acquaintance,  under  sec- 
tion 7837,  Revised  Codes,  that  in  his  opinion  defendant  was  insane, 
was  improperlj  stricken  from  the  record,  even  though  he  admitted  on 
cross-examination  that  he  had  told  the  county  attorney  the  day  before 
that  he  thought  defendant  was  sane,  and  that  he  based  this  latter 
opinion  upon  conversations  had  with  other  persons  on  the  night  pre- 
vious; the  later  statement  weakened  the  effect  of  his  former  testimony 
bat  did  not  render  it  incompetent. 


5.  One  who  had  known  defendant  but  three  weeks,  had  met  him  only 
at  meals  and  never  conversed  with  him  in  person,  was  incompetent  to 
express  an  opinion  that  defendant  was  sane,  not  having  been  an  "in- 
timate" acquaintance  within  the  meaning  of  section  7887,  Revised  Codes. 

Same— Insanity — ^Definition. 

6.  An  instruction  defining  insanity  as  "any  defect,  weakness  or  dis- 
ease of  the  mind,  rendering  it  incapable  of  entertaining,  or  preventing 
its  entertaining  in  the  puticular  instance  the  criminal  intent  which 
eonstitutes  an  element  of  every  crime,"  and  declaring  that  if  defendant 
was  incapable  of  choosing  the  right  and  avoiding  the  wrong  he  was 
not  responsible  for  any  act  connnitted  by  kim  wlule  in  this  condition, 
correctly  stated  the  law  on  the  subject. 

Same — ^Instructions — ^Refusal — ^When  not  Error. 

7.  It  is  not  error  to  refuse  requested  instructions  fully  and  fairly 
covered  by  tiie  charge  given. 

Appeal  from  District  Court,  Dawson  County;  Sydney  Banner, 
Judge. 

Max  M.  Leakey  was  convicted  of  murder  in  the  first  degree, 
and  appeals  from  the  judgment  of  conviction  and  an  order  deny- 
ing his  motion  for  a  new  trial.    Reversed  and  remanded. 

Mr.  C.  C.  Hurley,  for  Appellant,  submitted  a  brief  and  argued 
tbe  cause  orally. 

It  was  error  to  exclude  questions  asked  of  the  witnesses  Wynn 
and  Bushell,  concerning  the  mental  condition  of  the  defendant, 
since  it  is  competent  for  an  ordinary  witness  to  express  an 
opinion  concerning  the  health  or  physical  or  mental  condition  of 
another.  (Rogers  on  Expert  Testimony,  9;  State  v.  Trueman, 
34  Mont.  249,  85  Pac.  1024 ;  People  v.  Sehom,  116  Cal.  503,  48 
Pac.  495 ;  State  v.  Dolan,  17  Wash.  499,  50  Pae.  472 ;  3  Wigmore 
on  Evidence,  sec.  1877;  17  Cyc.  91.)  The  witness  Peters  ex- 
pressed an  opinion  that  the  defendant  was  insane.    This  opinion 
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was  from  necessity  based  npon  his  acquaintance  and  knowledge 
of  the  previous  history  and  actions  of  the  defendant,  and  any 
fact  or  circumstance  which  was  an  element  or  a  circumstance 
furnishing  a  basis  for  the  opinion  expressed  by  the  witness 
Peters  was  a  legitimate  subject  of  inquiry  and  competent  evi- 
dence, and  it  was  error  for  the  court  to  exclude  the  testimony. 
{People  V.  Shattuck,  109  Cal.  673,  42  Pac.  315.)  To  judge  the 
mental  deficiency  of  a  person,  the  entire  conduct  of  the  individ- 
ual through  life  may  be  taken  into  account.  {St.  Oeorge  v. 
Biddeford,  76  Me.  593.)  Where  the  question  of  the  insanity  of 
the  accused  is  submitted  to  the  jury,  it  is  error  to  reject  evidence 
offered  by  him  as  to  the  trend  of  his  mind  subsequent  to  the 
commission  of  the  crime.  {Moore  v.  CommonwedUh,  92  Ky.  630, 
18  S.  W.  833;  State  v.  Hays,  22  La.  Ann.  39.)  Insanity  of  the 
prisoner  at  the  instant  of  the  commission  of  the  offense  can  only 
be  established  by  evidence  tending  to  prove  that  he  was  insane 
at  some  period  before  or  afterward.  {People  v.  March,  6  CaL 
543 ;  State  v.  Lewis,  20  Nev.  333,  22  Pac.  241 ;  French  v.  State, 
93  Wis.  325,  67  N.  W.  706.) 

While  ability  to  distinguish  between  right  and  wrong  is  in  many 
jurisdictions  made  a  test  of  the  measure  of  insanity,  the  doctrine 
has  never  met  with  the  approval  of  the  medical  profession,  and 
has  also  been  repudiated  by  many  courts  in  this  country. 
{Parsons  v.  State,  81  Ala.  577,  60  Am.  Rep.  193,  2  South.  854 ; 
Boardman  v.  Woodman,  47  N.  H.  120;  State  v.  Pike,  49  N.  H. 
399,  6  Am.  Rep.  533 ;  State  v.  Jones,  50  N.  H.  369,  9  Am.  Rep. 
242.)  It  was  competent  for  the  defendant  to  show  any  fact  or 
circumstance  indicating  a  diseased  or  weak  mind,  and  it  was  for 
the  jury  to  say  whether  the  same  was  sufficient  to  render  the 
defendant  insane.  {People  v.  Worthington,  105  Cal.  166,  38 
Pac.  689 ;  State  v.  Berberick,  38  Mont.  423, 100  Pac.  209, 16  Ann. 
Cas.  1077.) 

By  instruction  No.  3  the  court  was  asked  to  instruct  the  jury 
that  their  personal  opinion  as  to  facts  not  proved  cannot  prop- 
erly be  considered  as  the  basis  of  their  verdict.  This  is  an 
instruction  thai;  should  have  been  given^  if  no  instruction  waa 
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given  that  corered  the  matteis  embodied  in  it.  (Blashfield  on 
Instractions  of  Juries,  sec.  360;  Ramsey  v.  Bums,  27  Mont. 
154,  69  Pae.  711 ;  Spies  v.  People,  122  lU.  79,  3  Am.  St.  Rep. 
320,  12  N,  B.  865,  17  N.  E.  898;  VUleredl  vr  State  (Tex.  Cr.), 
61  S.  W.  715.) 

All  disputable  presumptions  give  way  before  the  presumption 
of  innocence,  which  belongs  by  right  to  every  defendant,  and 
which  remains  with  him  until  the  prosecution  has  established 
his  guilt  beyond  a  reasonable  doubt.  There  cannot  be  two  pre- 
sumptions in  a  criminal  case.  Hence  defendant's  requested 
instruction  No.  4  should  have  been  given.  {People  v.  Douglass, 
100  Cal.  1,  34  Pac.  490;  People  v.  Strassman,  112  Cal.  683,  45 
Pac.  4;  Bickerdike  v.  State,  144  Cal.  698,  78  Pac.  277;  People  v. 
Le  Doux,  155  Cal.  535,  102  Pac.  517.) 

Insanily  in  criminal  law  is  any  defect,  weakness  or  disease  of 
the  mind  rendering  it  incapable  of  entertaining  or  preventing 
its  entertaining  in  the  particular  instance  the  criminal  intent 
which  constitutes  one  of  the  elements  of  every  crime.  {State  v. 
Keerl,  29  Mont.  508,  101  Am.  St.  Rep.  579,  75  Pac.  362.)  The 
cause  of  the  insanity  is  immat<erial.  It  is  sufficient  that  the 
defendant  was  at  the  time  of  the  commission  of  the  offense 
charged  in  such  a  condition  mentally,  that  he  was  incapable  of 
entertaining  the  criminal  intent  required  to  constitute  the  offense 
charged.  He  was  entitled  to  interpose  the  defense  of  insanity 
and  have  it  considered  by  the  jury,  whether  his  insanity  was 
caused  by  the  excessive  use  of  intoxicating  liquors,  from  physical 
injuries,  or  natural  defects,  or  any  other  cause.  If  a  person  is 
insane  through  the  use  of  intoxicating  liquors,  he  is  entitled  to 
the  same  protection  under  the  law  as  a  person  who  is  insane 
through  any  other  cause.  Insanity  is  allowed  as  a  defense  in 
criminal  cases  for  the  reason  t^at  an  insane  person  has  not  the 
mental  ability  to  control  his  actions  or  entertain  the  criminal 
intent  required  to  constitute  the  offense  charged.  We  submit 
that  it  was  prejudicial  error  for  the  court  to  give  requested  in« 
■traction  No.  22. 
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Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  submitted  a  brief  in  behalf  of 
the  State.  Mr.  W.  8.  Towner,  Assistant  Attorney  General, 
argued  the  cause  orally. 

It  is  a  settled  rule  that  a  lay  witness  may  give  in  evidence  his 
opinion  on  many  unscientific  questions  {State  t.  Trueman,  34 
Mont.  249,  85  Pac.  1024) ;  but  we  do  not  believe  any  case  can 
be  found  affirming  the  doctrine  that  a  lay  witness  may  give  in 
evidence  his  opinion  respecting  any  matter,  thing,  condition  or 
quality  that  is  not  evidenced  or  made  manifest  by  some  external 
or  physical  condition,  action  or  property.  A  cannot  tell  what 
B  is  thinking  about  unless  A  is  a  mind  reader  and  then  he  should 
be  qualified  as  an  expert.  The  only  case  where  a  lay  witness 
may  express  an  opinion  on  matters  latent,  occult,  veiled  or  un- 
seen is  the  mental  condition  of  the  defendant  or  testator,  and 
this  is  by  reason  of  the  statute  (subd.  10,  sec.  7887,  Bev.  Codes), 
and  is  limited  to  intimate  acquaintances  and  the  reasons  must 
be  stated.  It  is  held  in  State  v.  Byrd,  41  Mont.  585,  111  Pac. 
407,  that  an  offer  of  proof  should  be  made.  No  such  offer  was 
made  by  the  defendant.  This  holding  in  the  Byrd  Case  was 
modified  in  State  v.  Wakely,  43  Mont.  427,  117  Pac.  95,  but  the 
modification  only  extended  to  questions  asked  on  cross-examina- 
tion. 

The  witness  Peters  was  asked  to  state  whether  he  had  ever  dis- 
cussed the  proposition  of  defendant's  mental  condition  with 
other  persons.  An  objection  was  sustained  to  this  question. 
This  evidence  was  wholly  incompetent  and  hearsay,  and  was  an 
attempt  to  prove  defendant's  insanity  by  reputation  and  hearsay. 
The  witness  testifying  was  a  lay  witness  and  the  evidence  offered 
was  incompetent.  {State  v.  Peel,  23  Mont.  358,  75  Am.  St.  Rep. 
529,  59  Pac.  169;  State  v.  Lago^ii,  30  Mont.  472,  76  Pac.  1044  j 
State  V.  Penna,  35  Mont.  535,  90  Pac.  787.) 

Declarations  which  are  narratives  of  past  events  cannot  be 
introduced  in  evidence.  (Wharton  on  Criminal  Evidence,  par* 
264;  People  v.  Ehring,  65  Cal.  135,  3  Pac.  606;  Territory  v. 
Clayton,  8  Mont.  1,  19  Pac.  293 ;  State  y.  Tighe,  27  Mont.  327, 
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71  Pac.  3.)  The  only  ground  on  which  such  declarations  can  be 
admitted  are  that  they  are  a  part  of  the  res  gestae,  and  before 
they  are  admissible  on  this  ground,  they  must  have  been  made 
80  near  the  time  of  the  commission  of  the  act. to  which  they 
relate  that  they  were  in  effect  the  act  itself,  speaking  through 
the  individual  and  not  the  individual  speaking  in  his  own  behalf. 
(Wharton's  Criminal  Evidence,  par.  691.) 

A  lay  witness  may,  by  reason  of  the  statute,  subdivision  10, 
section  7887,  Revised  Codes,  state  his  opinion,  ''the  reason  for 
the  opinion  being  given";  but  he  may  not  give  an  expert  opinion 
as  to  what  conclusions  should  be  reached  from  a  state  of  facts 
not  observed  by  hint  (State  v.  Peel,  23  Mont.  358,  75  Am.  St 
Rep.  529,  59  Pac.  169.) 

Defendant's  proposed  instruction  No.  3  had  its  inception  in 
Spies  V.  People,  122  lU.  18,  3  Am.  St.  Rep.  320,  12  N.  B.  865,  17 
N.  E.  898,  and  was  held  error  by  this  court  in  State  v.  Kremer, 
34  Moni;.  6,  85  Pac.  736. 

Defendant's  requested  instruction  No.  4  is  to  the  effect  that 
all  presumptions  are  subordinate  to  the  presumption  of  inno- 
cence and  that  no  fact  or  circumstance  necessary  to  establish  the 
guilt  of  the  defendant  can  be  presumed.  This  is  not  a  true 
statement  of  the  law.  There  are  many  things  which  are  neces- 
sary in  a  criminal  case  that  are  presumed.  Everyone  is  pre- 
somed  to  be  sane.  An  unlawful  act  is  presumed  to  be  done  with 
an  unlawful  intent.  It  is  presumed  that  a  person  intends  the 
ordinary  consequence  of  his  voluntary  act.  (Rev.  Codes,  sec. 
7962.)  While  all  of  these  presumptions  as  well  as  others  named 
in  that  section  are  disputable,  yet  they  will  stand  as  facts  proven 
until  overcome  by  evidence.  The  instruction  offered  was  evi- 
dently taken  from  People  v.  Le  Doux,  155  Cal.  535,  102  Pac. 
517.  The  instruction  offered  in  that  case  was  properly  refused 
because  it  was  too  broad  in  its  terms,  and  in  part  for  the  very 
reasons  here  stated,  but  under  the  particular  facts  in  that  case 
and  by  reason  of  the  fact  that  there  were  many  presumptions 
arising  from  the  evidence,  as  continued  marital  relations,  etc., 
the  court  held  it  would  have  bem  proper  to  have  instructed  the 
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juiy  with  reference  to  the  relative  merit  of  the  presumption. 
The  same  court,  however,  in  People  v.  Douglass,  100  Cal.  1,  34 
Pac.  490,  held  that  it  was  not  error  to  refuse  an  instruction  of 
this  kincL 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  murder  in  the  first  degree 
and  sentenced  to  death.  He  has  appealed  from  the  judgment  of 
conviction  and  an  order  denying  his  motion  for  a  new  triaL 
The  assignments  of  error  upon  which  he  relies  are  predicated 
upon  rulings  in  admitting  and  excluding  evidence,  and  the  action 
of  the  court  in  giving  and  refusing  instructions.  The  contention 
is  also  made  that  the  verdict  is  contrary  to  the  evidence. 

The  circumstances  attending  the  homicide,  gathered  from  the 
uncontroverted  statements  of  eye-witnesses,  are  the  following: 
It  occurred  at  the  village  of  Wibaux,  Dawson  county,  on  August 
26,  1910.  The  main  street  of  the  village  extends  north  and 
south.  Upon  the  west  side  of  the  street  is  situated  a  blacksmith- 
shop.  About  100  yards  to  the  south,  and  on  the  opposite  side  of 
the  street,  is  a  livery  bam  where  the  deceased  was  employed. 
Further  to  the  south  is  a  garage.  The  defendant  had  been 
working  as  a  hired  hand  at  various  places  in  Dawson  county 
until  a  few  days  before  the  homicide,  the  last  place  being  at  the 
cattle  ranch  of  one  Parsons.  Leaving  there  he  went  to  Wibaux. 
He  had  spent  two  or  perhaps  three  days  there,  a  part  of  the 
time  in  the  village  lockup  under  a  charge  of  creating  a  disturb- 
ance on  the  street.  He  was'  addicted  to  drink  and  sometimes 
drank  to  excess.  When  drinking,  he  was  quarrelsome.  '  His 
brother  had  a  ranch  across  the  state  line  in  North  Dakota.  Hav- 
ing been  informed  that  his  brother  needed  help  at  his  ranch,  the 
defendant  had  during  the  day  hired  a  horse  at  the  livery  barn, 
intending  to  ride  to  his  brother's  ranch  to  work.  He  hitched 
the  horse  in  front  of  a  saloon  on  Main  street,  some  distance  to 
the  north  of  the  bam  and  the  blacksmith-shop.  The  evidence 
does  not  disclose  how  long  it  remained  there,  nor  who  took  it 
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away.  About  5  o'clock  in  the  afternoon  the  defendant  entered 
the  blacksmith-shop  and  was  met  at  the  door  by  the  witness 
Jeffries,  the  blacksmith's  helper,  who  witnessed  the  killing  and 
the  arrest  of  the  defendant  which  followed-  immediately  there- 
after. His  account  is  the  following:  ''I  was  working  in  the 
employ  of  R.  R.  Bushman's  blackamith-shop.  •  •  •  I  saw 
the  defendant,  Leakey,  at  the  shop.  It  was  about  between  4  and 
5  o'clock  in  the  evening.  I. had  a  conversation  with  him  at  that 
time.  I  met  him  at  the  door — ^it  was  my  custom  to  meet  all  who 
weve  coming  there — ^and  passed  the  time  of  day,  and  I  asked 
what  could  be  done,  and  he  said  he  was  looking  for  a  saddle' 
horse,  and  I  smiled  and  looked  at  three  horses  there  on  the  floor, 
and  I  said,  'There's  three  horses,  but  they  don't  look  like  saddle 
horses  to  me.'  'Well,'  he  says,  *By  God,  I  am  not  fooling.  I 
am  mean  to-day.'  I  says,  'You  are  mean,  are  youf  and  I 
squared  up  to  him  in  fun,  and  he  says,  'Yes,  I  am,'  and  he 
reached  for  his  gun  and  his  gun  dropped  on  the  floor,  and  I 
says,  'There's  your  gun';  and  he  reached  down  and  picked  it  up 
and  pulled  it  on  me,  and  I  don't  remember  just  what  was  said, 
but  I  kind  of  smiled  and  said,  'You  had  better  put  it  away,' 
and  he  did  so  after  showing  me  what  was  in  the  gun.  He  walked 
over  to  the  back  part  of  the  shop,  and  I  walked  over  to  the  other 
door  from  where  he  was.  In  our  conversation  he  said  he  had 
a  saddle  horse  and  was  going  out  to  the  ranch,  and  he  says, 
'They  need  me  out  there,'  and  he  says,  'Somebody  has  got  off 

with  it,  and  I  am  going  to  shoot  the  s of  a  b that's  got 

it.'  That  time  he  was  at  the  shop  a  few  minutes — I  couldn't 
say,  it  wasn't  long.  I  had  not  seen  Frank  Nelson  before  Leakey 
left  the  shop.  The  time  that  I  speak  of  that  he  went  toward 
the  rear  end  of  the  shop,  he  didn't  leave  the  shop  at  that  time, 
but  when  we  stepped  out  in  front  of  the  shop  I  saw  Nelson  riding 
up  on  a  horse.  There  was  nothing  further  said  by  Leakey  about 
this  saddle  horse  to  me.  Leakey  walked  up  immediately  and 
started  toward  the  bam,  and  as  he  got  to  the  road  he  had  his 
gnn  in  his  hand  and  started  to  run  toward  Frank  Nelson.  Nel- 
son was  on  the  horse  going  to  the  barn,  and  I  stepped  outside  of 
the  door  and  hollered  to  Frank,  and  said,  'For  God's  sake,  get 
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out  of  the  way.  This  g^uy 's  got  a  gun, '  and  at  that  Frank  jumped 
off  his  horse  and  turned  around  and  faced  Max,  and  Max  came 
running  up  with  his  gun  in  his  left  hand  and  shot  him.  Nelson 
then  fell  forward  as  though  he  was  dead.  The  minute  the  shot 
was  fired  and  Nelson  fell,  the  horse  started  down  toward  the 
garage  down  there.  Leakey  walked  up  and  looked  at  Frank 
and  then  started  toward  the  horse.  I  didn't  see  Leakey  from 
then  on  until  I  saw  him  on  the  horse.  I  got  in  an  automobile 
and  went  up  to  the  comer  and  got  a  doctor,  and  when  I  got  back 
Max  was  on  the  horse  coming  up  the  street.  At  that  time  Wynn 
was  there  and  he  told  him  to  stop,  and,  instead  of  stopping,  he 
pulled  down  at  Wynn,  and  commenced  shooting  at  him.  At  that 
time  he  was  in  the  middle  of  the  street — coming  riding  up  the 
street.  He  fired  three  shots,  if  I  am  not  mistaken.  I  would 
not  swear  he  fired  over  two.  At  the  last  shot  in  the  mix-up, 
Leakey  fell  off  the  horse.  He  threw  his  hands  back  and  fell 
off  his  horse,  pretty  close  to  Wynn.  •  •  •  At  the  time 
Leakey  fell  off  or  was  thrown  off,  or  got  off  the  horse,  the  horse 
was  coming  right  toward  Wynn.  The  horse  was  running  as 
he  came  up  the  street  there.  When  Leakey  came  to  the  shop 
at  the  time  I  mentioned,  he  was  intoxicated."  Bushman,  who 
was  present,  told  substantially  the  same  story.  All  the  witnesses 
agree  that  defendant  was  more  or  less  intoxicated,  though  he 
walked  without  diflSculty.  After  his  arrest  by  Wjnin,  the  deputy 
sheriff,  he  was  taken  to  the  lockup.  Wynn  testified  that  defend- 
ant had  been  drinking,  and  was  somewhat  under  the  infiuence 
of  liquor,  but  was  able  to  walk.  In  another  place  in  his  testi- 
mony he  stated  that  in  his  opinion  the  defendant  was  drunk. 
The  horse  Nelson  was  riding  was  the  one  the  defendant  had  hired 
earlier  in  the  day.  How  Nelson  came  into  possession  of  it  is  not 
explained  by  any  witness,  but  the  circumstances  lend  support 
to  the  notion  that  he  had  found  it  tied  somewhere  on  the  street 
and  was  returning  it  to  the  barn.  Though  defendant  did  not 
know  Nelson,  he  recognized  the  horse  as  Nelson  passed  the  black- 

• 

smith-shop,  remarking,  as  Bushman  stated,  ''There  goes  the 
8on of  a  b ."   When  he  started  toward  the  barn.  Bush- 
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man  called  to  Nelson  to  get  out  of  the  way.  The  latter  seemed 
not  to  understand,  but  stood  facing  the  defendant  until  the  shot 
was  fired.    No  words  were  spoken  by  either  of  them. 

1.  We  shall  consider,  first,  the  assignment  that  the  verdict  is 
contrary  to  the  evidence.  The  defense  was  insanity.  Evidence 
was  introduced  tending  to  show  that  during  the  year  1907,  and 
subsequently,  the  defendant,  when  sober,  was  irritable  and  sub- 
ject to  violent  momentary  fits  of  passion  which  he  would  vent 
upon  the  tools  or  machineiy  with  which  he  was  working,  some- 
times to  the  peril  of  those  associated  with  him,  and  that  after 
the  paroxysm  had  passed  away  he  was  apparently  oblivious  of 
what  he  had  done.  His  disposition  to  yield  to  passion  was 
aggravated  by  drink.  The  witness  Peters  had  known  him  inti- 
mately from  as  early  as  the  spring  of  1905.  The  two  were 
employed  in  logging  camps  at  Visalia  and  Truckee,  Cal.,  in  the 
spring  of  1907.  Peters  stated  that  at  the  latter  place  he  him- 
self was  foreman  and  had  the  defendant  employed  as  engineer 
to  run  the  logging  engine;  that  during  the  latter  part  of  the 
season  defendant  sustained  an  injury  to  his  head  from  a  fall 
of  several  feet  from  the  door  of  a  cabin  while  intoxicated ;  that 
thereafter  he  seemed  changed  in  his  disposition  to  such  an  extent 
that  if  anything  went  wrong  he  would  throw  the  tools  off  the 
engine  and  out  of  the  tool-box,  or  would  jerk  the  throttle  \Hde 
open  and  turn  on  full  steam,  without  regard  to  the  safety  of 
the  machinery  or  the  men  who  were  working  along  the  line  of 
the  logging  cables,  and  that,  though  he  had  theretofore  been 
efficient,  the  witness  was  finally  compelled  to  discharge  him  be- 
cause "he  would  get  these  mad  spells,  and  did  not  know  what 
he  was  doing,  and  I  was  afraid  he  would  cripple  somebody.'* 
The  witness  testified  to  other  injuries  sustained  by  defendant, 
and  illustrated  the  change  observed  in  his  conduct  by  the  relation 
of  instances  when  he  seemed  to  have  no  consciousness  of  what 
he  was  then  doing  or  subsequent  recollection  of  it.  He  expressed 
the  opinion  that  defendant  was  insane. 

Other  witnesses  testified  to  the  same  effect  touching  his  conduct 
on  other  occasionB  after  he  came  to  Montana  in  1909,  and  prior 
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to  the  date  of  the  homicide.  Some  of  them  who  were  deemed  to 
fall  within  the  class  of  intimate  acquaintances  also  expressed 
the  opinion  that  he  was  insane.  Still  others  testified  to  peculiar- 
ities in  his  conduct  on  different  occasions. 

Defendant  himself  testified  concerning  the  injuries  received  hy 
him  at  the  time  mentioned  by  Peters.  He  stated  that  they  had 
affected  his  head  permanently,  inducing  a  condition  from  which 
there  were  recurring  headaches,  followed  by  discharges  of  pus 
through  his  nose,  whereupon  the  pain  subsided;  that  when  he 
hired  the  horse  at  the  bam  he  rode  it  up  the  street  to  the  north 
and  tied  it  at  the  saloon ;  that  at  the  request  of  Baker,  the  saloon- 
keeper, he  lent  him  the  horse  to  ride  to  his  h<mie;  that  he  did  not 
know  what  then  became  of  it;  that  he  at  once  b^^an  to  drink; 
that  he  had  no  recollection  of  anything  that  occurred  thereafter 
during  the  day ;  that  he  had  never  met  Nelson,  and  did  not  know 
that  he  had  killed  him,  until  he  was  afterward  informed  of  the 
fact  by  others.  He  denied  emphatically  that  he  had  shot  Nelson. 
He  first  stated  that  he  was  able,  ordinarily,  to  distinguish  be- 
tween right  and  wrong,  and  then  said  that  he  did  not  know 
whether  he  could  or  not. 

To  a  hypothetical  question  embodying  substantially  the  facts 
testified  to  by  the  witnesses,  Dr.  Hathaway,  who  qualified  as  an 
expert,  declined  to  express  a  definite  opinion  as  to  defendant's 
mental  condition.  He  stated  that  the  facts  as  related  to  him 
would  in  some  cases  indicate  insanity,  but  that  he  would  not 
venture  an  opinion  without  an  opportunity  to  make  a  careful 
examination  and  observation  of  the  particular  person,  which 
he  had  not  done  in  this  case.  He  stated  that  some  of  the  symp- 
toms indicated  by  the  facts  narrated  were  present  in  ordinary 
insanity,  while  others  were  present  in  what  is  recognized  as  alco- 
holic insanity ;  but  that  the  conduct  of  the  defendant  as  related 
to  him  could  be  the  result  of  an  ''ordinary  drunk."  Several  lay 
witnesses  were  permitted  to  state  their  opinions  that  the  defend- 
ant was  insane  at  the  various  times  about  which  they  were  ques- 
tioned, giving  their  reasons  therefor.  Some  of  them  had  made 
their  observations  immediately  before  or  at  the  time  of  the  shoot- 
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ing.  There  was  evidence  tending  to  show  that  soon  after  his 
arrest  the  defendant  was  apparently  in  a  stupor  and  unconscious 
of  what  was  going  on  about  him. 

The  contention  is  that  the  verdict  is  contrary  to  the  evidence, 
in  that  it  does  not  show  the  existence  of  a  deliberate  purpose  to 
take  the  life  of  Nelson,  proof  of  which  is  essential  to  establish 
murder  in  the  first  degree.  Counsel  assumes  that  there  should 
be  evidence  tending  expressly  to  show  the  deliberate  purpose; 
but  this  is  not  necessary.  Indeed,  it  is  not  generally  susceptible 
of  proof  in  this  way.  It  is  generally  to  be  inferred  from  facts 
and  circumstances  attending  the  killing.  Here  the  killing  is 
shown  to  have  been  done  under  circumstances  wnich,  aside  from 
the  alleged  mental  condition  of  the  defendant,  leave  no  room 
for  an  inference  other  than  that  it  was  a  willful,  deliberate 
murder. 

The  attempt  was  to  show  that  the  defendant  was  insane  gener- 
ally, or  that  he  was  suffering  from  momentary  alcoholic  insanity 
to  such  an  extent  that  he  did  not  know  what  he  was  doing,  and 
hence  could  not  have  entertained  a  deliberate  intent  to  take 
life.  The  court,  as  we  shall  presently  show,  fully  and  fairly  in- 
structed the  jury,  both  as  to  insanity  generally,  and  as  to  the 
purpose  which  proof  of  intoxication  may  serve  the  defendant  as 
a  palliative  or  extenuating  circumstance,  and,  to  this  extent,  as 
excusatory  of  the  crime  charged  against  him.  The  jury,  having 
found  that  the  defendant  was  not  suffering  from  insanity 
rendering  him  irresponsible,  and  that  he  was  not  so  far  intoxi- 
cated as  to  render  him  incapable  of  forming  and  acting  upon  a 
deliberate  purpose,  were  justified  in  inferring  such  purpose  from 
his  threatening  conduct  immediately  prior  to  the  killing,  the 
character  of  the  weapon  used,  search  for  the  deceased,  the  absence 
of  provocation  and  the  manner  of  the  killing;  and  having  so 
found  it  was  their  duty  to  render  the  verdict  they  did.  The 
correctness  of  their  conclusion  is  not  affected  by  the  fact  that  the 
evidence  was  in  conflict  or  in  such  a  condition  that  they  might 
have  reached  a  different  result.  Under  our  system  it  is 
exclusively  the  province  of  the  jury  to  find,  not  only  upon  the 
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qnestion  of  guilt  generally,  but  also  to  fix  the  degree  of  guilt, 
and  80  long  as  there  is  any  substantial  evidence  -in  the  case  to 
support  their  finding,  it  cannot  be  disturbed. 

The  facts  narrated  by  Jeffries  and  the  other  eye-witnesses, 
[1]  show  a  brutal  murder  committed  under  circumstances  evin- 
cing a  deliberate  purpose.  The  duty  of  showing  excuse  or  pallia- 
ting circumstances — ^that  is,  of  adducing  evidence  of  such  facts  as 
would  raise  in  the  minds  of  the  jurors  a  reasonable  doubt  as  to 
his  guilt — ^was  upon  the  defendant.  (Rev.  Codes,  sec.  9282; 
State  T.  Brooks,  23  Mont.  146,  57  Pac.  1038;  State  v.  Peel,  23 
Mont.  358,  75  Am.  St.  Rep.  529,  59  Pac.  169 ;  State  v.  Fisher, 
23  Mont.  540,  59  Pac.  919.)  Having  failed  to  do  this,  the  jury 
was  justified  in  finding  the  highest  degree  of  the  crime,  as  they 
had  the  power  to  do  (Rev.  Codes,  sec.  8293)  and  in  fixing  the 
death  penalty.  There  is  some  substantial  foundation  in  the 
evidence  for  the  conclusion  that  the  condition  of  the  defendant 
following  his  arrest  was  simulated.  The  jury  were  at  liberty  to 
find  that  it  was. 

It  is  said  that  there  is  no  evidence  showing  malice.  This  con- 
tention is  predicated  upon  the  idea  that,  since  the  defendant 
did  not  know  the  deceased,  he  could  not  have  sustained  feelings 
[2]  of  hatred  or  malice  toward  him,  and  hence  could  not  prop- 
erly be  found  guilty  of  any  grade  of  homicide  above  man- 
slaughter. Malice  is  express  when  there  is  deliberate  intention 
to  take  away  the  life  of  a  fellow-creature.  It  is  implied  when 
no  considerable  provocation  appears  or  when  the  circumstances 
of  the  killing  show  an  abandoned  and  malignant  heart.  (Rev. 
Codes,  sec.  8291.)  Assuming,  as  we  must,  that  the  jury  found 
the  defendant  sane  and  therefore  accountable  for  his  acts,  his 
malicious  intent  unlawfully  to  take  life,  though  it  was  that  of  a 
stranger,  was  demonstrated  by  his  own  declaration  of  it  at  the 
blacksmith-shop  as  he  started  in  pursuit  of  his  victim  and  by  his 
subsequent  taking  of  his  life. 

2.  We  have  examined  all  of  the  eighteen  assignments  based  on 
rulings  upon  questions  of  evidence.  Three  of  these  require  spe- 
cial notice. 
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Abont  9  o'clock  in  the  evening  on  the  day  of  the  shooting,  the 
deputy  sheriff,  intending  to  take  the  defendant  to  jail  to  Glen- 
dive,  went  to  the  lockup  and  found  him  asleep.  Having  roused 
him,  he  took  him  first  to  the  railroad  station,  but  finding  the 
train  delayed,  he  then  took  him  to  the  office  of  one  Bushell,  a 
justice  of  the  peace,  and  left  him  in  charge  of  Bushell,  where 
he  remained  until  2  or  3  o'clock  next  morning.  Bushell,  called 
as  a  witness  on  behalf  of  defendant,  stated  that  he  observed  the 
conduct  and  appearance  of  defendant  while  he  remained  in  the 
office ;  that  he  was  sleeping  with  his  head  resting  on  the  table  and 
appeared  to  be  in  a  sort  of  stupor.  He  described  the  effort 
necessary  to  arouse  him  as  the  time  for  taking  the  train  ap- 
proached. Quoting  his  own  words:  ''We  got  him  some  coffee 
and  some  water  and  a  drink  of  whisky,  and  tried  to  rouse  him 
up.  We  must  have  got  him  three  or  four  cups  of  coffee.  We 
got  him  whisky  once.  I  think  possibly  twice.  •  •  •  About 
half -past  1  *  *  *  he  seemed  to  be  getting  roused  up ;  that  is, 
he  got  so  he  could  talk  about  that  time.''  He  then  detailed  the 
following:  ''He  asked  what  he  had  the  handcuffs  on  for,  and  I 
told  him  there  was  a  charge  of  murder  against  him.  He  told  me 
he  didn't  believe  it,  or  he  didn't  know  why  he  should  kill  any- 
body, and  asked  if  I  saw  it.  I  told  him  I  didn't,  but  there  wasn't 
any  doubt  about  his  shooting  the  man;  and  he  says,  'Well,  if 
you  say  so,  I  believe  you,'  but  he  says,  'Who  is  the  manf  I 
told  him,  and  he  says,  'Do  I  know  himf '  I  said  I  thought  not. 
He  said,  'There  is  no  reason  why  I  should  shoot  him,'  and  he 
said,  'Poor  John  [meaning  his  brother],  this  makes  more  trouble 
for  John.'  "  On  motion  of  the  county  attorney  the  conversation 
was  stricken  out.    This  was  error. 

It  is  well  settled  that  the  declarations  of  one  accused  of  crime, 
[3]  made  either  before  or  after  the  criminal  act,  may  be  given 
in  evidence  on  the  question  of  sanity  or  insanity,  for  the  purpose 
of  enabling  the  jury  \o  ascertain  the  condition  of  his  mind. 
(1  Wharton  &  Stille's  Medical  Jurisprudence,  sec.  323;  Lake 
V.  People,  1  Park.  Cr.  (N.  T.)  495;  McLean  v.  State,  16  Ala. 
672 ;  Cawley  v.  State,  133  Ala.  128,  32  South.  227 ;  State  v.  New- 
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man,  57  Kan.  705,  47  Pac.  881.)  Such  declarations  are  not  ad- 
missible as  a  part  of  the  res  gestae  nor  as  self-serving  declara- 
tions, but  on  the  theory  that,  as  substantive  evidence,  they  reflect 
light  upon  the  condition  of  defendant's  mind  at  the  time  of  the 
act  in  question,  and  aid  the  jury  in  determining  the  presence  or 
absence  of  a  particular  purpose  or  intent  which  is  a  necessary 
element  of  the  crime  charged.  In  the  light  of  the  testimony  of 
Bushell  as  to  defendant's  physical  condition,  and  the  other 
facts  in  the  evidence  touching  his  habits  and  peculiarities  of  con- 
duct, the  conversation  might  be  interpreted  as  tending  to  show 
that  at  the  time  of  the  killing  he  acted  without  deliberate  pur- 
pose, and  therefore  could  not  be  guilty  of  murder.  Its  eviden- 
tiary value  may  not  have  been  great,  but,  since  it  was  competent, 
the  defendant  was  entitled  to  have  it  considered  by  the  jury  for 
the  purpose  for  which  it  was  offered.  Of  course  if  insanity  did 
not  exist  at  the  time  of  the  killing,  the  evidence  would  be  useless 
as  tending  to  show  insanity,  but  whether  it  had  any  value  for 
this  purpose  was  a  question  to  be  determined  exclusively  by  the 
jury.  Furthermore,  though  the  jury  should  properly  have 
concluded  that  the  defendant  was  not  insane,  they  might  have 
concluded  that  the  incident,  following,  as  it  did,  so  closely  upon 
the  time  of  the  killing,  was  indicative  of  the  extent  of  his  intoxi- 
cation, and  therefore  accepted  it  as  an  item  of  evidence  to  be 
given  weight  in  determining  the  grade  of  his  crime.  It  not 
appearing  that  he  had  had  any  opportunity  to  drink  after  he 
was  taken  to  the  lockup,  but  rather  that  he  had  no  such  oppor- 
tunity, the  jury  nright  have  inferred  that  the  condition  of  his 
mind  after  the  lapse  of  the  intervening  hours  was  the  same  as 
at  the  time  of  the  killing. 

The  witness  Lee  Wethers  had  been  employed  at  various  places 
[4]  with  the  defendant,  having  first  met  him  at  Wibaux  in 
May,  1910.  The  association  between  the  two  had  been  such  as 
to  put  them  upon  a  footing  of  intimacy.  The  witness,  after 
qualifying  under  the  statute  (Rev.  Codes,  sec.  7887),  was  per- 
mitted to  state  his  opinion  that  the  defendant  was  insane.  On 
cross-examination  he  admitted  that  he  had  told  the  county  attor- 
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nej  on  the  day  before  that  he  thought  the  defendant  was  sane. 
In  reply  to  a  question  by  the  presiding  judge,  he  stated  that  he 
had  conversed  with  various  persons  about  town  the  previous 
night,  and  that  his  opinion  was  the  result  of  his  discuission  Mdth 
these  persons  and  other  witnesses  in  the  case.  Thereupon  the 
whole  of  the  testimony  was  stricken  out  and  excluded.  This  also 
was  error.  The  witness  showed  himself  competent,  within  the 
meaning  of  the  statute,  to  express  an  opinion.  In  his  original 
examination  he  stated,  as  a  reason  for  his  opinion,  the  observa- 
tions made  of  the  conduct  of  the  defendant  during  his  acquaint- 
ance with  him.  His  statement  to  the  judge  of  the  other  reason 
for  his  opinion  was  inconsistent  with  his  previous  statement,  but 
this  only  weakened  the  effect  of  his  testimony  and  did  not  render 
it  incompetent.  The  jury  should  have  been  allowed  to  consider 
it  and  give  it  such  weight  as  they  thought  it  entitled  to. 

The  court  also  erred  in  permitting  the  witness  George  Albert 
to  express  an  opinion  that  the  defendant  was  sane.  According 
[5]  to  his  own  statement,  he  had  known  the  defendant  but  a 
short  time  and  had  formed  only  a  casual  acquaintance  with  him 
and  had  limited  opportunity  to  observe  his  conduct.  The  ac- 
quaintance had  covered  about  three  weeks  while  the  two  were 
employed  at  a  cattle  roundup  near  Wibaux.  He  met  the  defend- 
ant only  at  meals  and  never  had  a  conversation  with  him  in 
person.  It  was  said  in  State  v.  Penna,  35  Mont.  535,  90  Pac. 
787,  that  the  determination  of  the  question  what  an  intimate 
acquaintance  is,  within  the  meaning  of  the  statute,  must  be  left 
to  the  trial  court,  and  that  its  conclusion  will  not  be  reviewed 
except  in  case  of  a  clear  abuse  of  discretion.  Nevertheless  its 
discretion  must  in  all  cases  be  used  in  a  reasonable  way.  It  must 
be  called  into  exercise  by  the  facts  presented  in  each  case.  The 
acquaintance  must  be  more  than  casual.  The  term  '' intimate" 
means  ''close  in  friendship  or  acquaintance;  familiar;  confiden- 
tial"; also:  ''near;  close;  direct;  thorough;  complete."  (Web- 
ster's International  Dictionary.)  A  moment's  consideration 
leads  to  the  conclusion  that  it  was  the  purpose  of  the  legislature 
in  enacting  the  statute,  to  settle  the  rule  by  restricting  the  class 

44  Moat.— 24 


370  State  v.  Leakey.  [Dec.  T.  11 

of  laymen  who  may  be  permitted  to  state  an  opinion,  to  those 
who*  are  or  have  been  so  closely  related  in  their  associations  with 
the  person  the  soundness  of  whose  mind  is  in  question,  that  they 
have  become  familiar  with  his  temperaments  or  habits  of  mind. 
Otherwise  a  mere  passing  acquaintance  would  be  held  a  qualified 
witness.  The  witness  should  have  been  confined  to  a  statement 
of  such  observations  as  he  made,  leaving  the  jury  to  draw  such 
inferences  therefrom  as  they  thought  proper.  For  these  errors 
the  defendant  is  entitled  to  a  new  trial. 

3.  We  do  not  find  error  in  any  of  the  instructions  given.  The 
court  properly  defined  insanity,  telling  the  jury  explicitly  in 
[6]  the  language  of  Mr.  Bishop  (1  Bishop's  Criminal  Law, 
sec.  381,  subd.  2),  that  it  is  *'any  defect,  weakness  or  disease  of 
the  mind,  rendering  it  incapable  of  entertaining,  or  preventing 
its  entertaining,  in  the  particular  instance  the  criminal  intent 
which  constitutes  an  element  of  every  crime."  The  court  then 
proceeded  to  enlarge  somewhat  upon  this  definition  by  telling 
them  that  if  the  defendant  had  not  sufScient  reason  to  be  able  to 
judge  of  the  consequences  of  his  act,  or  if  he  was  so  far  deprived 
of  volition  or  self-control  by  the  overwhelming  violence  of  mental 
disease  that  he  was  not  capable  of  voluntary  action,  and  there- 
fore not  able  to  chose  the  right  and  avoid'  the  wrong,  he  was  not 
responsible  for  any  act  committed  by  him  while  in  this  condition. 
In  thus  charging  the  jury  the  court  gave  in  substance  the  instruc- 
tions approved  by  this  court  in  State  v.  Peel,  supra,  and  State  v. 
Keerl,  29  Mont.  508,  101  Am.  St.  Rep.  579,  75  Pac.  362,  making 
the  capacity  to  form  a  criminal  intent  the  test  of  responsibility. 
The  iustructions  also  fully  explained  to  the  jury,  pursuant  to  sec- 
tion 8114;  of  the  Revised  Codes,  how  far  they  might  consider  the 
intoxication  of  the  defendant,  in  case  they  found  that  he  was  not 
insane,  in  fixing  the  degree  of  the  crime  with  which  he  was 
charged. 

The  instructions  requested  by  the  defendant  were  all  fully  and 
[7]  fairly  covered  by  those  submitted  to  the  jury.  In  this 
feature  of  the  trial  we  find  no  error. 
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The  judgment  and  order  of  the  district  court  are  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded* 

Mb.  Justice  Smith  and  Mb.  Justiob  Hollowat  concur. 


BUTTE  LAND  ft  INVESTMENT  CO.,  Rbspondbnt,  v. 
SHEEHAN,  County  Tbeasubeb,  Appellant. 

(No.  3,047.) 
(Submitted  December  14,  1911.    Deodded  December  28,  1911.) 

[120  Pftc.  241.] 

Taxation — Corporations — C<»pital  Stock. 

1.  Held,  that,  under  CoiiBtitiition,  Article  XTI,  eection  7,  the  anthor^ 
ized  capital  stock  of  a  corporation  engaged  solely  in  a  general  real 
estate  business  and  which  does  not  own  any  of  its  capital  stock,  was 
not  taxable,  as  such,  against  the  corporation. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  the  Butte  Land  ft  Investment  Company  against 
Michael  J.  Sheehan,  county  treasurer  of  Silver  Bow  county, 
substituted  for  Anthony  Shovlin,  former  treasurer  of  the  county. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  H,  Poor- 
man,  Assistant  Attorney  General,  submitted  a  brief  in  behalf  of 
Appellant 

Messrs.  Maury  dk  Templeman,  and  Mr.  J.  0.  Davies,  for  Re- 
spondent, submitted  a  brief.  Mr.  Templeman  argued  the  cause 
orally. 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  plaintiff  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  this  state,  having  an  authorized 
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capital  stock  of  $200,000,  divided  into  20,000  shares  of  a  par 
value  of  $10  each.  It  is  engaged  in  a  general  real  estate  busi- 
ness. It  has  never  engaged  in  the  banking  business,  and  is  not 
the  owner  of  any  of  its  own  capital  stock.  In  1909  it  listed  and 
returned  to  the  assessor  of  Silver  Bow  county  certain  property 
upon  which  the  assessor  placed  a  cash  valuation  of  $56,760 ;  and 
in  addition  thereto  he  wrote  upon  the  assessment  list  these  words : 
^'Capital  stock  less  real  estate,  $143,240."  Some  claim  is  made 
in  the  answer,  and  was  attempted  to  be  advanced  at  the  trial, 
that  this  sum  of  $143,240  was  intended  to  represent  the  value 
of  'Various  real  and  personal  property,  other  than  the  real 
estate  and  personal  property  returned  by  the  plaintiff  to  the 
assessor,  which  said  other  real  and  personal  property  constituted 
part  of  the  capital  stock  of  the  plaintiff,  and  was  of  the  cash 
value  of  $143,240."  It  is  manifest  from  the  clear  and  unam- 
biguous terms  employed  by  the  assessor,  however,  and  from  the 
testimony  in  the  record,  that  the  words  "capital  stock"  were  in- 
tended to  mean,  and  did  in  fact  refer  to,  the  authorized  capital 
stock  of  the  corporation  as  such.  Note  that  the  value  of  the 
property  returned,  $56,760,  and  the  added  amount  of  $143,240 
make  up  the  sum  of  $200,000,  the  authorized  capital  stock  of  the 
corporation.  Such  proceedings  were  taken  by  the  taxing  author- 
ities in  Silver  Bow  county  that  the  plaintiff  was  obliged  to  pay 
the  sum  of  $2,908.71  as  taxes  upon  the  added  item  of  "Capital 
stock,  less  real  estate,  $143,240."  The  payment  was  made  under 
protest,  and  this  action  was  brought  to  recover  the  amount. 
Plaintiff  had  judgment  in  the  court  below,  and  this  appeal  re- 
sulted. 

The  only  question  involved  is  whether  the  authorized  capital 
[1]  stock  of  plaintiff  corporation  is  taxable,  as  such,  against 
the  corporation.  It  must  be  answered  in  the  negative.  Section 
7  of  Article  XII  of  the  Constitution  declares  that  all  corpora- 
tions in  this  state  shall  be  subject  to  taxation  "on  real  and  per- 
sonal property  owned  •  •  •  by  them/'  not  exempted 
from  taxation.  Section  2510,  Revised  Codes,  provides  that  the 
assessor  must,  between  the  first  Monday  of  March  and  the  second 
Monday  of  July  in  each  year,  ascertain  the  names  of  all  taxable 


44  Mont.]    BuTTB  Land  ft  Investment  Co.  v.  Shbbhan.       373 

inhabitants  and  all  property  in  his  oounty  subject  to  taxation, 
except  such  as  is  required  to  be  assessed  by  the  state  board  of 
equalization,  and  must  assess  such  property  to  the  persons  by 
whom  it  was  owned  or  claimed,  or  in  whose  possession  or  control 
it  was,  at  12  o'clock  noon  of  the  first  Monday  of  March  next  pre- 
ceding. Indeed,  the  manifest  intent  of  our  revenue  laws  gen- 
erally is  that  property  shall  be  assessed  to  the  owner.  If  ther(3 
are  exceptions  to  this  rule,  as  some  provisions  of  the  Revised 
Codes  seem  to  indicate,  this  case  does  not  furnish  one  of  them. 
It  is  unnecessary  to  decide  whether  the  stockholders  of  plaintiff 
corporation  may  be  taxed  upon  the  stock  owned  by  them.  That 
question  is  not  before  us. 

Judge  Cooley,  in  his  work  on  Taxation,  second  edition,  volume 
1,  page  26,  said:  '' Shares  of  a  corporation  are  also  the  shares  of 
the  stockholder,  wherever  he  may  have  his  domicile,  and  if  taxed 
to  him  as  his  personal  estate  are  properly  taxable  by  the  juris- 
diction to  which  his  person  is  subject,  whether  the  corporation 
be  foreign  or  domestic.  But  the  state  •  •  •  may,  and 
sometimes  does,  provide  that  the  shares  of  stockholders  shall  be 
taxed  at  the  place  of  corporate  business,  and  the  tax  be  paid  by 
the  corporation  for  all  its  members."  Since  the  plaintiff  corpo- 
ration is  not  the  owner  of  any  of  its  own  stock,  and  the  state  has 
not  required  it  to  pay  the  taxes  of  its  stockholders,  it  follows  that 
the  judgment  of  the  district  court  was  correct,  and  should  be 
affirmed.    It  is  so  ordered. 

Affirmed, 

Mb.  CnnsF  Justice  Bbantly  and  Mb.  Justiob  Holloway 
concur. 
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STATE,  Respondent,  v.  VAN,  Appellant. 

(No.  3,040.) 
(Submitted  December  12,  1911.    Decided  December  28,  1911.) 

[120  Pac.  479.] 

Criminal  Law  —  Qrand  Larceny  —  Information — Ownership-^ 
Exhibits — Record — Offer  of  Proof — Instructions — Review — 
Reasonable  Doubt — Motion  in  Arrest  of  Judgment — Eleo- 
tion — AccompUces — Evidence — Corroboration. 

Evidence — ^Ezclnsion — ^Harmless  Error. 

1.  Error  in  the  exduBion  of  testimony  is  cured  bj  the  snbs^nent  ad- 
mission of  substantially  the  same  evidence. 

• 

Same— Exhibits — ^Record — ^Review. 

2.  Where  the  record  on  appeal  does  not  contain  or  describe  an  exhibit 
claimed  to  have  been  erroneously  excluded  from  evidence,  the  action  of 
the  court  will  not  be  reviewed. 

Same — Exclusion — Offer  of  Proof. 

S.  In  the  absence  of  an  offer  of  proof  indicating  the  testimony  sought 
to  be  elicited,  alleged  error  in  sustaining  an  objection  to  a  question 
will  not  be  reviewed. 

Same— Motion  to  Strike— -When  Too  Late. 

4.  After  a  question  has  been  answered  by  the  witness  under  examina- 
tion, a  motion  to  strike  the  answer  from  the  record  is  of  no  svaiL 

Instructions — To  be  Considered  Together. 

5.  In  reviewing  instructions  they  must  be  considered  as  a  whole,  since 
the  trial  court  is  under  no  obligation  to  state  all  the  law  applicable  to 
a  particular  phase  of  a  case  in  a  single  paragraph  of  the  charge. 

Criminal  Law — Grand  Larceny — Instructions — Beasonable  Doubt — ^HarmleaB 
Error. 

6.  An  instruction  on  the  subject  of  reasonable  doubt  which,  inter  aZia, 
told  the  jury  that  they  were  not  allowed  to  create  sources  of  doubt  by 
resorting  to  remote  conjecture,  etc,  held  not  to  have  been  prejudieisd 
to  defendant. 

Same — ^Instructions. 

7.  Where  the  substance  of  offered  instructions  was  covered  by  other 
paragraphs  of  the  charge,  refusal  of  those  requested  did  not  constitute 
error. 

Same — ^Motion  in  Arrest — ^Proper  DeniaL 

8.  A  motion  in  arrest  of  judgment  must  be  founded  upon  some  defeet 
in  the  information;  hence  where  an  information  charging  grand  lar- 
ceny under  three  counts ,  drawn  under  subdivision  4  of  section  8645, 
Bevised  Codes,  and  subdivisions  1  and  2  of  section  8642,  was  snflcient, 
such  a  motion  was  properly  denied. 

Same — Election — Discretion. 

9.  A  motion  to  compel  the  state  to  elect  upon  which  of  three  connti 
of  a  charge  of  grand  larceny  it  would  proceed  was  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  reviewable  only  upon  a  show* 
ing  of  manifest  abuse  of  discretion. 
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Same— Grand  Lereeny — Evidence — Ownenhip— Suffieiencj. 

10.  Evidenee  touching  the  ownership  of  sheep  alleged  to  hare  been 
stolen,  reviewed  and  held  sufficient  to  go  to  the  jury. 

Same — Ownership  of  Property — ^Pleading  and  Proof. 

11.  The  crime  of  grand  larcefny  is  against  the  state  and  not  against 
the  owner;  and  while  ownership  of  the  thing  taken  must  be  alleged  in 
the  information,  it  is  only  by  way  of  description  or  identification  of 
the  property,  the  particular  ownership  being  not  of  the  essence  of  the 
ofPense. 

Same — Instructions — ^Law  of  Case. 

12.  Instructions  to  the  jury,  whether  right  or  wrong,  are  the  law  of 
the  ease. 

Same — Accomplice — Corroboration — Evidence — Sufficiency. 

13.  Evidence  of  an  accomplice  held  sufficiently  corroborated,  under 
the  rule  (Bev.  Codes,  sec.  9290)  that  conviction  can  only  be  had  on 
the  testimony  of  an  accomplice  if  it  of  itself  tends  to  connect  the 
defendant  with  the  commission  of  the  crime  charged. 

Appeal  from  District  Court,  Dawson  County;  Sydney  Banner, 
Judge. 

Oliver  Van,  charged  with  grand  larceny,  was  convicted  and 
appeals  from  the  judgment  and  from  an  order  denying  him  a 
new  trial.    Affirmed. 

Messrs,  Loud  &  CampheU,  and  Mr.  C.  C.  Hurley,  for  Appel- 
lant, submitted  a  brief,  and  a  supplemental  brief.  Mr.  C.  H. 
Laud  and  Mr.  Hurley  argued  the  cause  orally. 

It  wajs  error  for  the  court  to  give  the  statutory  definition  of 
larceny  without  instructing  the  jury  in  addition  thereto  that  the 
intent  of  the  defendant  at  the  time  of  the  alleged  taking  must 
have  been  proved  beyond  a  reasonable  doubt  to  have  been  felo- 
nious. {State  V.  Peterson,  36  Mont.  109,  92  Pac.  302 ;  State  v. 
McLeodf  35  Mont.  372,  89  Pac.  831 ;  State  v.  Sloan,  35  Mont.  367, 
89  Pac.  829 ;  State  v.  Allen,  34  Mont.  403,  87  Pac.  177 ;  State  v. 
Bechnitz,  20  Mont.  488,  52  Pac.  264.) 

In  order  to  constitute  larceny  the  intent  to  steal  must  exist  at 
the  time  of  the  taking  of  the  property,  and  it  is  not  enough  that 
the  defendant  had  such  intent  at  the  time  of  the  converting  of 
the  property  to  his  ovm  use.  {People  v.  Miller,  4  Utah,  410,  11 
Pac.  514;  State  v.  Meldrum,  41  Or.  380,  70  Pac.  527;  see,  also. 
Territory  v.  Pml,  2  Mont.  314 ;  State  v.  Bechnitz,  20  Mont  488, 
52  Pac.  264.) 
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By  defendant's  requested  instruction  No.  16  the  jury  were  told 
that  it  was  incumbent  upon  the  state  to  prove  beyond  a  reason- 
able doubt  the  ownership  of  the  animals  in  question  as  alleged 
in  the  information.  This  is  a  necessary  element  of  the  crime 
charged,  and  must  be  proved  by  as  fair  and  exact  evidence  as  any 
other  fact  or  circumstance  in  the  case.  Under  the  peculiar  con- 
dition of  the  testimony  in  this  case  pertaining  to  the  question  of 
ownership  it  was  of  great  importance  that  the  jury  should  be 
clearly  and  explicitly  instructed  upon  the  question  of  ownership 
in  order  to  properly  protect  the  rights  of  the  defendant.  {State 
V.  De  Wolfe,  29  Mont.  415,  74  Pac.  1084;  State  v.  Moxley,  41 
Mont.  402, 110  Pac.  83.) 

The  first  count  of  the  information  does  not  charge  any  public 
offense  under  the  laws  of  this  state.  We  believe  it  to  be  the 
universal  rule  that  in  charging  an  offense  under  a  statute  the 
offense  must  be  charged  in  the  language  of  the  statute,  and  in 
support  of  this  proposition  we  call  the  court's  attention  to  tiie 
monographic  notes  appended  to  the  following  decisions:  State 
V.  CampbeU  (29  Tex.  44),  94  Am.  Dec.  251;  People  v.  Hanselman 
(76  Cal.  460,  18  Pac.  425),  9  Am.  St.  Rep.  238. 

Under  our  statute  (Bev.  Codes,  sec.  8642)  it  will  be  observed 
that  there  are  two  elements  distinctly  pointed  out  and  referred 
to:  (1)  The  ownership  of  ,the  property  alleged  to  have  been 
stolen;  and  (2)  the  taking  of  the  property  from  the  possession 
of  the  true  owner  or  of  some  other  person.  We  contend  that  in 
framing  an  information  under  this  section  of  the  statute,  or  in 
framing  one  which  is  intended  to  charge  a  larceny  by  asportation, 
it  is  absolutely  necessary  and  essential  to  charge  from  whose 
possession  the  property  alleged  to  have  been  stolen  was  taken. 
We  have  made  a  careful  examination  of  the  authorities  and  have 
failed  to  find  any  statute  similar  to  ours  obtaining  in  any  state, 
save  in  Texas.  The  statute  there  has  given  rise  to  what  is  known 
as  the  ''Texas  doctrine, *'  and  throughout  the  authorities  which 
treat  of  the  subject  we  find  the  rule  to  be,  that  under  similar 
statutes  it  is  essential  to  allege  and  prove  the  ownership  of  the 
property  and  from  whose  possession  the  property  was  taken. 
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(See  Bishop  on  Statutory  Crimes,  2d  cd.,  sec.  414;  Oamer  v. 
State,  36  Tex.  693 ;  Case  v.  State,  12  Tex.  App.  238 ;  Bailey  v. 
State,  18  Tex.  App.  426 ;  Alexander  v.  State,  24  Tex.  App.  126, 
5  S.  W.  840;  Price  v.  State,  55  Tex.  Cr.  157,  115  S.  W.  587;  25 
Cye.  91.)  It  has  been  held  that  an  allegation  of  possession  is 
not  an  allegation  of  ownership  {Maddox  y.  State,  14  Tex.  App. 
447),  and  by  the  same  reasoning  the  converse  of  the  proposition 
would  be  true,  that  an  allegation  of  ownership  would  not  be  an 
allegation  of  possession.  Under  the  Texas  rule,  that  person  must 
be  named  as  possessor  who  actually  had  the  legal  possession  of 
the  goods.  {Briggs  v.  State,  20  Tex.  App.  106 ;  Long  v.  State, 
39  Tex.  Cr.  537,  46  S.  W.  821 ;  Jordan  v.  State,  42  Tex.  Cr.  528, 
61  S.  W.  128.)  Under  this  rule  the  finder  of  an  estray  who  takes 
and  keeps  him  must  be  named  as  the  possessor  and  not  the 
owner.  {Tenney  v.  State,  24  Tex.  App.  112,  5  S.  W.  831;  WilU 
tarns  V.  State,  47  Tex.  Cr.  536,  84  S.  W.  829.)  It  is  also  the  rule 
that  the  pleader  may  within  his  discretion  allege  the  ownership 
to  be  in  the  absolute  legal  owner,  or  in  any  person  who  may  be 
taken  as  the  owner  so  far  as  the  thief  is  concerned ;  which  crdi* 
narily  includes  any  possessor  who  has  an  interest  in  the  property 
or  exercises  any  control  or  management  over  it.  {Dignoivitty 
V.  State,  17  Tex.  521,  67  Am.  Dec.  670;  Blackburn  v.  State,  44 
Tex.  457 ;  Turner  v.  State,  7  Tex.  App.  596 ;  Duren  v.  State,  15 
Tex.  App.  624;  Ledbetter  v.  State  (Tex.  Cr.),  29  S.  W.  1084; 
Odell  V.  State,  44  Tex.  Cr.  307,  70  S.  W.  964;  BlackweU  v.  State 
(Tex.  Cr.),  73  S.  W.  960;  Price  v.  State,  55  Tex.  Cr.  157, 
115  S.  W.  586.)  And  this  possession  may  be  established 
by  showing  that  the  person  named  had  the  management 
and  control  of  the  goods.  (Doss  y.  State,  28  Tex.  App.  506,  13 
S.  W.  788.)  We  contend  that  in  the  light  of  the  foregoing 
authorities  in  states  haying  statutes  similar  to  Texas  and  Mon- 
tana, an  information  framed  under  the  conmion  law  would  be 
wholly  adequate. 

The  second  count  is  not  sufficient  to  charge  an  ordinary  lar* 
ceny,  for  the  reason  that  there  is  no  allegation  of  a  taking  or 
a8x>ortation  of  the  property  alleged  to  haye  been  stolen,  and  these 
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temui  cannot  be  inferred  from  the  term  ''did  steal/'  etc. 
(Bamhart  v.  State,  154  Ind.  177,  56  N.  B.  212.)  Neither  ia  it 
sufScient  to  charge  a  larceny  under  such  circumstances  as  would 
formerly  have  amounted  to  an  embezzlement,  for  the  reason  that 
the  representative  capacity  of  the  defendant  is  not  alleged. 
Such  being  the  case,  the  only  remaining  way  by  which  larceny 
could  have  been  committed  must  be  either  by  obtaining  the 
possession  of  the  property  by  color  or  aid  of  fraudulent  or  false 
representations  of  pretenses,  or  by  the  larceny  of  lost  property, 
as  defined  by  section  8650,  Revised  Codes;  but  it  is  apparent 
that  it  was  not  intended  to  charge  the  larceny  of  lost  prop- 
erty. The  only  way  remaining  by  which  it  could  possibly 
charge  grand  larceny  would  be  under  such  circumstances 
as  would  constitute  the  offense  formerly  known  as  obtaining 
property  by  false  pretenses;  but  to  constitute  that  offense,  it  is 
necessary  that  the  defendant  obtain  possession  of  such  property 
by  color  or  aid  of  fraudulent  or  false  representations  or  pre- 
tenses, or  by  some  false  token  or  writing,  none  of  which  is  al- 
leged. (See  Territory  v.  Underwood,  8  Mont.  131,  19  Pac.  398 ; 
State  V.  Phillips,  36  Mont.  112,  92  Pac.  299.)  While  the  legislar 
ture  has  included  what  was  formerly  embezzlement  and  obtaining 
property  by  false  pretenses  within  the  crime  of  grand  larceny, 
it  has  not  changed  the  rules  of  pleading  in  this  respect  in  the 
least. 

The  third  count  of  the  information  does  not  state  facts  suffi- 
cient to  constitute  a  public  offense,  and  is  insufficient  to  support 
a  verdict  of  guilty  for  the  following  reasons,  to- wit:  (1)  It  fails 
to  set  forth  the  facts  which  constitute  the  bailment;  (2)  it 
does  not  allege  either  the  character,  purpose  or  breach  of  the 
bailment;  and  (3)  the  part  of  said  count  charging  the  defendant 
with  having  possession  of  said  sheep  as  bailee  is  a  mere  conclu- 
sion and  is  not  a  sufficient  allegation  of  bailment.  (See  Wilbur 
V.  Territory,  3  Wyo.  268,  21  Pac.  698 ;  People  v.  Poggi,  19  Cal. 
600 ;  McCarty  v.  State,  45  Tex.  Cr.  510,  78  S.  W.  506 ;  State  v. 
Holton,  88  Minn.  171,  92  N.  W.  541;  Wharton's  Criminal  Law, 
sec.  1061;  McLean's  Criminal  Law,  sec.  654;  State  v.  Minis,  23 
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IGnn.  191,  2  N.  W.  492;  State  r.  Oriffith;  45  Ean.  142,  25  Paa 
616.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  Mr.  J.  A.  Poare, 
'Assistant  Attorney  (General,  and  Mr.  Frank  P.  Leiper,  submitted 
a  brief  in  behalf  of  the  State.    Mr.  Poore  argued  the  cause  orally. 

The  information  in  this  case  charges  the  same  offense  in  three 
separate  counts,  and  where  the  statute  declares  an  act  unlawful 
when  perpetrated  in  any  one  or  all  of  several  modes,  an  indict- 
ment may  charge  the  act  in  separate  counts,  basing  each  upon  the 
different  modes  specified.  {State  v.  Mitton,  37  Mont.  366,  127 
Am.  St.  Rep.  732,  96  Pac.  926 ;  Territory  v.  Poulier,  8  Mont.  146, 
19  Pac.  594;  People  v.  Menken,  36  Hun  (N.  T.),  90;  Taylor  v. 
People,  12  Hun  (N.  T.),  212.)  *'The  indictment  or  informa- 
tion  is  sufficient,  if  it  can  be  understood  therefrom:  •  •  • 
(6)  That  the  act  oi  omission  charged  as  the  offense  is  clearly 
and  distinctly  set  forth  in  ordinary  and  concise  language,  with- 
out repetition,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.  (7)  That 
the  act  or  omission  charged  as  the  offense  is  stated  with  such  a 
degree  of  certainty  as  to  enable  the  court  to  pronounce  judgment 
upon  a  conviction,  according  to  the  right  of  the  case."  (Rev. 
Codes,  sec.  9156;  State  v.  Brown,  38  Mont.  312,  99  Pac.  954; 
State  V.  Stickney,  29  Mont.  523,  75  Pac.  201.)  The  second  count 
of  the  information  charges  the  offense  substantially  in  the  lan- 
guage of  the  statute,  and  this  is  sufficient.  {State  v.  Evans,  27 
Utah,  12,  73  Pac.  1047 ;  State  v.  Culbreath,  71  Ark.  80,  71  S.  W. 
254 ;  State  v.  Kentner,  178  Mo.  487,  77  S.  W.  522 ;  State  v.  Keller, 
8  Idaho,  699,  70  Pac.  1051 ;  State  v.  Seely,  65  Kan.  185,  69  Pac. 
163.)  ''The  exact  words  of  the  statute  will,  with  rare  excep- 
tions, be  practically  best ;  because  thus  all  doubt  will  be  avoided, 
and  simply  tiie  proof  demanded  by  the  law,  and  no  more,  will 
be  called  for  in  the  indictment."  (1  Bishop's  New  Criminal 
Procedure,  sees.  611,  612.) 

The  third  count  of  the.  information,  objected  to  by  counsel 
for  appellant,  has  been  held  good  by  this  court  in  the  case  of 
dtate  V.  Brown,  38  Mont.  309.    The  charging  part  of  the  in- 
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formation  in  the  Brown  Case  and  in  the  third  count  of  the- 
information  in  the  case  at  bar  are  identical.  There  can  be  no 
question  under  this  decision  as  to  the  sufficiency  of  this  count. 

The  court  did  not  err  in  refusing  to  require  the  state  to  elect 
upon  which  count  of  the  information  a  conviction  would  be 
asked;  for  where  the  information,  in  each  of  its  counts,  charges 
but  one  and  the  same  offense,  with  such  variations  of  allegation 
as  were  prudently  fitted  to  meet  variations  in  the  proof,  the 
state  is  not  required  to  elect  on  which  count  of  the  information 
it  will  rely.  {Armstrong  v.  People ,  70  N.  Y.  38;  People  v. 
Wright,  136  N.  Y.  625 ,  32  N.  E.  629 ;  State  v.  Porter,  26  Mo.  201 ; 
State  V.  Phillips,  104  N.  C.  786,  10  S.  E.  463 ;  Commonwealth  v. 
IsmcM,  134  Mass.  201;  Bailey  v.  State,  4  Ohio  St.  441.)  And 
whether  the  trial  court  will  compel  the  state  to  elect  upon  which 
count  it  will  proceed  rests  in  the  discretion  of  the  trial  court, 
and  cannot  be  assigned  a»  error.  {Bailey  v.  State,  4  Ohio  St. 
441 ;  Roberts  v.  People,  11  Colo.  213 ,  17  Pac.  637 ;  Short  v.  State,. 
63  Ind.  376.) 

It  is  objected  that  there  is  not  sufficient  evidence  in  the  record 
to  sustain  a  conviction  under  either  count  of  the  information, 
but  we  respectfully  submit  there  is  no  merit  in  this  contention. 
Our  section  8642,  Revised  Codes,  defining  larceny,  has  changed 
the  law  as  it  formerly  existed  in  that  it  makes  what  was  formerly 
embezzlement  and  obtaining  money  or  goods  under  false  pre- 
tenses larceny.  {People  v.  Pollock,  51  Hun,  613,  4  N.  Y.  Supp. 
297;  State  v.  Dickinson,  21  Mont.  595,  55  Pac.  539;  State  v. 
Broivn,  38  Mont.  309,  99  Pac.  954.)  Larceny,  as  defined  by  the 
Code,  embraces  every  act  which  was  larceny  at  common  law  be- 
sides other  offenses  which  were  formerly  indictable  as  false  pre- 
tenses or  embezzlement.  {People  v.  Miller,  169  N.  Y.  339,  88 
Am.  St.  Bep.  546,  62  N.  E.  418.)  Whether  Pablo  Sausedo,  at 
the  time  he  drove  the  stray  sheep  into  Van's  herd,  intended  to 
steal  them  or  not,  seems  to  us  to  be  immaterial.  When  they  were 
driven  to  Van's  corral,  and  Van  appropriated  them,  with  Sau- 
sedo's  assistance,  he  at  that  time  stole  them,  and  a  conviction 
will  be  sustained  under  either  the  first  or  second  count  of  the 
information.    If  Van  was  a  constructive  bailee  of  the  sheep 
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after  they  had  been  delivered  to  him  by  Sausedo,  a  conviction 
will  be  sustained  under  the  third  count  of  the  information.  But 
as  we  view  the  matter  from  the  evidence  as  shown  by  the  record, 
Van  appropriated  the  sheep  with  the  intent  to  steal  them  at  the 
time  he  branded  them,  and  the  judgment  should  be  sustained 
upon  the  first  count  contained  in  the  information. 

Counsel  for  appellant  lay  particular  stress  upon  the  question  of 
proving  ownership  of  the  sheep  stolen,  and  claim  that  the  record 
does  not  show  that  Dye,  Eeid  and  Parrott  were  the  owners  of  the 
sheep.  We  submit  the  record  clearly  establishes  that  the  sheep 
were  in  their  possession,  and  also  that  they  were  owned  by  these 
gentlemen  jointly.  ''Property  must  have  an  owner  before  it  is 
the  subject  of  larceny,  but  this  statute  does  not  define  the  char- 
acter of  that  ownership, — ^whether  it  is  general  or  special,  joint 
or  several,  absolute  or  qualified,  arises  from  title  or  from  posses- 
sion. The  particular  ownership  of  the  property  stolen  does  not 
fall  within  the  definition,  and  is  not  the  essence  of  the  crime." 
{Staie  V.  Mjelde,  29  Mont.  490,  75  Pac.  87.)  The  proof  must 
support  the  judgment,  and  the  judgment  must  be  such  that  it 
will  support  a  plea  of  former  conviction, — this  is  the  purpose  of 
alleging  and  proving  ownership.  {State  v.  Moxley,  41  Mont. 
408,  110  Pac.  83;  People  v.  Price,  143  CaL  353,  77  Pac.  73.) 
But  in  the  absence  of  evidence  to  the  contrary,  in  larceny  or 
robbery,  possession  of  the  stolen  property  is  sufl&cient  evidence 
of  ownership,  and  this  would  necessarily  be  true  under  the  word- 
ing of  our  statute.  {People  v.  Oldham,  111  Cal.  652,  44  Pac. 
312 ;  People  v.  Davis,  97  Cal.  194,  31  Pac.  1109 ;  People  v.  Nelson, 
56  Cal.  77;  People  v.  McCallam,  103  N.  Y.  587,  9  N.  E.  502.) 

A  motion  in  arrest  of  judgment  must  be  founded  on  some  de- 
fect in  the  information  mentioned  in  Rev.  Codes,  sees.  9200, 
9353.  {State  v.  Tully,  31  Mont.  365,  78  Pac.  760,  3  Ann.  Cas. 
824.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  grand  larceny  and  appeals 
from  the  judgment  and  from  an  order  denying  him  a  new  triaL 
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Appellant's  couiiBel  make  sixty-seven  assignments  of  error  and 
in  argument  group  them  under  thirty-two  separate  heads.  To 
consider  the  questions,  thus  raised,  separately  and  at  any  length 
would  extend  this  opinion  unnecessarily  and  would  not  accom- 
plish any  useful  purpose.  Many  of  the  assignments  must  neces- 
sarily be  disposed  of  somewhat  summarily. 

1.  Objection  was  made  to  the  introduction  in  evidence  of 
certain  pelts  (Exhibita  *'B,"  "C,"  *'D"  and  **E").  We  think 
the  identification  of  the  exhibits  was  sufScient. 

2.  An  objection  made  by  the  county  attorney  to  questions 
asked  a  witness  for  the  state  on  cross-examination  as  to  the 
character  in  which  Mr.  Dye,  one  of  the  alleged  owners  of  the 
property  in  controversy  acted,  was  sustained,  and  error  is 
[1]  predicated  upon  the  ruling.  The  record  discloses,  how- 
ever, that  the  witness  afterward  gave  substantially  the  same  evi- 
dence as  that  sought  by  the  questions;  so  that  there  was  not  any 
prejudice  in  the  ruling,  if  erroneous. 

3.  Error  is  predicated  upon  the  exclusion  of  Exhibits  **H'* 
and  ^^J."  Neither  exhibit  is  in  the  record  or  described,  and  it 
[2]  is  therefore  impossible  for  us  to  say  whether  error  waa 
committed.  (Bean  v.  Missoula -Lumber  Co.,  40  Mont.  31,  104 
Pac.  869;  Tague  v.  John  Caplice  Co,,  28  Mont.  51,  72  Pac.  297.) 

4.  While  the  defendant  was  a  witness  in  his  own  behalf  he 
was  asked  to  state  what  Henry  Chapman,  his  employee,  told  him 
about  the  property  in  controversy.  An  objection  by  the  county 
[3]  attorney  was  sustained.  There  was  not  any  oflEer  of  proof 
made,  and  we  cannot  determine  whether  error  was  committed 
in  the  ruling.  (Frederick  v.  Hale,  42  Mont.  153,  112  Pac.  70 ; 
Forquer  v.  North,  42  Mont.  272, 112  Pac.  439.) 

5.  J.  D.  Wynn,  a  witness  for  the  state,  was  asked  to  give  a 
conversation  had  between  himself  and  Henry  Chapman.  With- 
out'objection  the  witness  answered,  and  counsel  for  defendant 
[4]  then  moved  to  strike  out  the  answer.  We  have  repeatedly 
held  that  this  cannot  be  done.  (State  v.  Rhys,  40  Mont.  131, 
105  Pac.  494.) 

6.  The  witness  Wynn  and  one  E.  S.  Herrick  gave  certain 
opinion  testimony  which  was  objected  to  upon  the  ground  that 
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a  proper  foundation  had  not  been  laid.    We  think  the  witnesses 
showed  thenuselves  qualified  as  experts. 

7.  Objection  was  made  to  certain  testimony  given  by  the  wit- 
ness Leiper;  but  the  evidence  was  clearly  admissible  as  rebuttal. 
(State  V.  Barrett,  43  Mont.  502, 117  Pac.  895.) 

8.  In  instructions  Nos.  2  and  3,  given,  the  court  defined  lar- 
ceny in  the  language  of  the  Codes.  Objection  is  made  that  the 
element  of  felonious  intent  ia  omitted  in  each,  and  State  v. 
Recknitz,  20  Mont.  488,  52  Pac.  264 ,  State  v.  McLeod,  35  Mont. 
372,  89  Pac.  831,  and  other  cases  are  cited  in  support  of  the  con- 
tention that  this  was  error.  But  counsel  overlook  the  fact  that 
in  instruction  No.  5,  given,  the  court  told  the  jury  that  it  was 
necessary  for  the  state  to  prove  the  felonious  intent  beyond  a 
reasonable  doubt.  The  instructions  are  to  be  considered  as  a 
[5]  whole.  The  court  is  not  held  to  state  all  the  law  applicable, 
in  a  single  paragraph  of  the  charge.  {State  v.  Byrd,  41  Mont. 
585,  111  Pac  407.) 

9.  An  instruction  defining  reasonable  doubt,  similar  to  No.  26 
[6]  given  in  this  instance,  was  criticised  by  this  court  in  State 
V.  Crean,  43  Mont.  47,  114  Pac.  603,  but  it  was  held  not  reversi- 
ble error  to  give  it. 

10.  Defendant's  offered  instructions  6,  8,  9,  10,  15,  16,  20,  21 
and  22  were  properly  refused,  as  the  substance  of  each  was 
[7]  covered  by  instructions  given  by  the  court.  (Townsend 
v.  City  of  Butte,  41  Mont.  410,  109  Pac.  969.) 

11.  Error  is  predicated  upon  the  order  of  the  trial  court  deny- 
ing a  motion  in  arrest  of  judgment,  and  in  refusing  to  direct 
the  state  to  elect  upon  which  count  of  the  information  it  would 
proceed.  '*A  motion  in  arrest  of  judgment  must  be  founded 
[8]  upon  some  defect  in  the  information.'^  (State  v.  TuUy, 
31  Mont.  365,  78  Pac.  760.) 

The  first  count  of  this  information  charges  that  the  defendant 
"did  willfully,  wrongfully,  unlawfully  and  feloniously  steal, 
take,  drive  and  lead  away  seventy-five  (75)  head  of  sheep,  the 
ptersonal  property"  of  Dye,  Reed  and  Parrott,  of  the  value  of 
$375,  with  the  felonious  intent  to  deprive  and  defraud  the  true 
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owners  of  their  property.  Counsel  for  defendant  argue  that 
while  this  first  count  may  be  sufficient  to  charge  grand  larceny  at 
common  law,  it  is  entirely  inadequate  to  charge  the  crime  under 
section  8642,  Revised  Codes,  and  many  authorities  are  cited  in 
support  of  this  contention.  It  is  earnestly  urged  that  the  cases 
cited  are  peculiarly  applicable,  since  the  statutes  construed  are 
similar  to  our  section  8642  above.  This  may  all  be  conceded,  for 
the  purx>oses  of  this  appeal,  but  without  avail  to  defendant ;  for 
his  counsel  overlook  the  fact  that  subdivision  4  of  section  8645, 
Revised  Codes,  also  contains  a  definition  of  grand  larceny,  and 
that  the  allegations  in  the  first  count  of  this  information  are 
ample  to  bring  it  within  that  last  definition. 

The  second  count  charges  that  the  defendant  did  feloniously 
steal,  withhold  and  appropriate  to  his  own  use  the  seventy*five 
head  of  sheep,  the  property  of  Dye,  Reed  and  Parrott,  of  the 
value  of  $375,  with  the  felonious  intent  to  deprive  and  defraud 
the  true  owners  of  their  property.  This  clearly  charges  grand 
larceny  under  the  first  subdivision  of  section  8642  above,  and 
section  8645,  Revised  Codes.  Subdivision  1  of  section  8642 
specifies  three  methods  by  which  larceny  may  be  committed: 
(a)  By  taking  the  property  from  the  possession  of  the  owner  or 
some  other  person;  (b)  by  false  pretenses;  and  (c)  by  secreting, 
withholding  or  appropriating  the  property  of  another.  (Peo- 
ple V.  Dumar,  106  N.  Y.  502,  13  N.  E.  325.)  The  second  count 
charges  the  offense  by  this  third  method. 

The  third  count  charges  that  defendant,  having  these  sheep 
in  his  possession  as  bailee  of  the  owners,  feloniously  appropriated 
them  to  his  own  use,  with  the  intent  to  deprive  the  true  owners 
of  the  same.  This  count  was  drawn  under  subdivision  2  of  sec- 
tion 8642  above.  It  follows  the  language  of  the  statute  and  is 
sufficient.  {State  v.  Brown,  38  Mont.  309,  99  Pac.  954;  State  ▼. 
Stickney,  29  Mont.  523,  75  Pac.  201.) 

Since  each  count  of  this  information  is  sufficient,  the  motion 
in  arrest  of  judgment  was  properly  denied. 

The  motion  to  compel  the  election  was  addressed  to  the  sound 
[9]    legal  discretion  of  the  trial  court,  and  its  ruling  will  not 
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be  disturbed  in  the  absence  of  a  showing  that  there  was  a  mani- 
fest abuse  of  discretion.  {Armstrong  v.  People,  70  N.  Y.  38; 
Short  V.  State,  63  Ind.  376 ;  Bailey  v.  State,  4  Ohio  St.  441 ;  Rob- 
erts V.  People,  11  Ck)lo.  213, 17  Pac.  637.) 

12.  The  motion  for  a  directed  verdict  and  the  motion  for  a 
new  trial  present  the  question :  Is  the  evidence  sufScient  to  sus- 
tain the  verdict  f  Counsel  for  appellant  argue  with  much  force 
[10]  t^at  the  state  failed  to  prove  the  ownership  of  the  prop- 
erty as  alleged  in  the  information.  It  is  charged  that  the  sheep 
in  question  were  the  property  of  Dye,  Reed  and  Parrott. 
Neither  of  these  persons  was  called  as  a  witness,  but  the  state 
relied  for  proof  of  ownership  entirely  upon  circumstantial 
evidence. 

Preston  Willson  testified  that  in  the  fall  of  1909  he  purchased 
something  over  8,000  head  of  sheep  for  Dye,  Beed  and  Parrott, 
and  managed  the  sheep  for  them  for  a  short  time ;  that  in  August, 
1910,  he  was  again  employed  to  assist  in  a  division  of  the  same 
sheep  between  Dye,  Beed  and  Parrott  when  they  dissolved 
partnership. 

Howard  Harvey  testified  that  he  was  employed  by  Dye,  Beed 
and  Parrott  and  had  charge  of  their  sheep  from  January  10  to 
August  16,  1910;  that  their  sheep  were  sheared  at  the  Paragon 
-peBB  in  June,  1910,  and  after  being  sheared  were  branded — the 
wethers  with  a  7-cro8s  brand  in  green  paint,  and  the  ewes  with 
a  two-quarter  circle  brand  in  black  paint;  that  the  sheep  were 
counted  when  they  left  the  shearing  pens  and  counted  again 
about  June  23,  when  he  discovered  that  something  like  1,100 
were  missing;  that  he  found  900  along  the  Yellowstone  river,  and 
afterward  found  about  100  of  the  remainder  in  the  defendant's 
possession  at  his  lower  or  King  Oibfo  ranch;  that  he  examined 
several  of  these  sheep  in  defendant's  possession  and  could  detect 
Dye,  Beed  and  Parrott 's  brand  on  them  under  a  black  blotch 
brand  which  had  been  placed  over  the  original  brand;  that  on 
some  of  the  sheep  which  he  caught  and  examined,  he  found 
blotches  of  green  paint ;  that  as  foreman  for  Dye,  Beed  and  Par- 
rott, he  went  over  his  accounts  with  each  of  them;  that  he  was 
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present  on  Angrust  16  when  the  sheep  were  divided  between  Dye, 
Heed  and  Parrott,  and  the  sheep  then  divided  were  the  same  that 
he  had  had  in  his  custody,  and  the  sheep  he  found  in  defendant's 
possession  were  a  part  of  the  same  sheep  and  a  part  of  the  sheep 
sheared  and  branded  at  the  Paragon  pens  in  June. 

We  think  this  evidence  sufficient  to  go  to  the  jury.  {Rex  ▼. 
King,  12  Cox  C.  C.  134.)  The  gist  of  the  offense  is  the  wrongful 
[11]  taking  or  conversion  of  the  property,  and  the  crime  is 
against  the  state  and  not  against  the  owners.  The  question  of 
ownership  is  directed  to  the  description  or  identification  of  the 
property.  The  language  of  Commissioner  Poorman,  in  State  v. 
Mjelde,  29  Mont.  490,  75  Pac.  87,  is  pertinent  here:  *' Property 
must  have  an  owner  before  it  is  the  subject  of  larceny,  but  this 
statute  does  not  define  the  character  of  that  ownership — ^whether 
it  is  general  or  special,  joint  or  several,  absolute  or  qualified, 
arises  from  title  or  from  possession.  The  particular  ownership 
of  the  property  stolen  does  not  fall  within  the  definition,  and  is 
not  of  the  essence  of  the  crime.  Neither  the  legal  nor  moral 
quality  of  the  act  is  affected  by  the  fact  that  the  property  stolen, 
instead  of  being  owned  by  one  or  by  two  or  more  jointly,  is  the 
several  property  of  different  owners.  The  gist  of  the  offense  is 
the  felonious  taking  or  appropriation.  The  grade  of  the  offense 
is  determined  by  the  value  of  the  property  taken.  The  time  and 
place  of  the  taking  and  the  ownership  of  the  thing  taken  must 
be  alleged  in  the  information,  not  to  give  character  to  the  act 
of  taking  or  appropriation,  but  merely  by  way  of  description. 
The  fraud  is  against  the  owner;  but  the  crime,  of  which  the  fraud 
is  one  ingredient,  is  against  the  state,  and  not  against  the  owner^ 
owners  or  ownership.  The  prosecution  is  conducted  in  the  name 
and  by  the  authority  of  the  state.  The  owner  of  the  properly 
stolen  is  not  a  party  thereto.'* 

Pablo  Sausedo,  a  camp-tender  in  the  employ  of  the  defendant 
at  the  time  of  the  alleged  larceny,  testified  that  defendant's  sheep 
were  sheared  at  the  Paragon  pens  in  June,  1910,  and  branded — 
the  wethers  with  a  bar  brand  in  black  paint,  and  the  ewes  with 
a  blotch  brand  in  red  paint;  that  all  of  defendant's  sheep  were 
branded  in  the  same  way ;  that  after  the  sheep  were  sheared  and 
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branded,  he  and  defendant's  herder  Henry  Chapman,  started  to 
drive  the  sheep  to  defendant's  lower  or  King  Oibb  ranch;  that 
when  about  two  miles  from  the  shearing  pens  some  of  defend- 
ant's sheep  escaped  from  them;  that  he  went  to  hunt  for  them 
and  when  found  they  were  mixed  with  other  sheep;  that  he  did 
not  undertake  to  separate  them  but  drove  all  the  sheep  to  de- 
fendant's band,  which  was  then  in  charge  of  Chapman;  that  he 
and  Chapman  took  the  sheep,  including  those  he  had  picked  up, 
to  defendant's  lower  ranch;  that  he  told  the  defendant  about 
the  strange  sheep  being  in  his  band;  that  he  and  defendant 
counted  and  separated  the  sheep,  turning  the  defendant's  own 
sheep  onto  the  range  and  retaining  the  strange  sheep  in  a  pen ; 
that  he  asked  defendant  what  he  was  going  to  do  with  these 
strange  sheep,  and  defendant  replied  that  he  was  going  to  keep 
them,  and  at  defendant's  directions  he  (Sausedo)  held  the  sheep 
and  defendant  branded  them,  defendant  first  shearing  off  the 
green  paint  brand  from  the  sheep  having  that  brand,  and  using, 
for  the  purpose  of  branding,  a  tomato  can  and  black  paint, 
making  a  large,  black  blotch  brand  which  was  put  on  where  the 
original  brand  had  been;  that  as  to  the  strange  sheep  branded 
with  the  quarter  circle,  the  new  brand  was  simply  placed  over 
the  original  brand;  that  defendant  directed  him  to  gather  up 
the  painted  wool  sheared  off  and  burn  it,  which  he  did,  and  fur- 
ther directed  him  to  destroy  the  can  and  paint  left,  but  instead 
he  put  them  away  and  afterward  they  were  turned  over  to  the 
officers. 

« 

The  court  instructed  the  jury  that  Sausedo  was  an  accomplice, 
[12]  and,  whether  right  or  wrong,  this  instruction  became  the 
law  of  the  case,  and  it  was  necessary  that  the  witness  Sausedo 
be  corroborated  by  other  evidence  which  of  itself  tended  to  con- 
nect the  defendant  with  the  commission  of  the  crime  charged. 
(Rev.  Codes,  sec.  9290;  State  v.  Stevenson,  26  Mont.  332,  67  Pac. 
1001.)  To  recite  all  the  corroborating  testimony  would  not 
[13]  serve  any  useful  purpose.  We  content  ourselves  with 
saying  that  we  think  it  amply  sufficient  to  meet  the  requirement 
of  the  statute.    Frank  Marques,  a  witness  for  the  state,  testified 
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that  after  the  oommission  of  the  alleged  larceny,  the  defendant 
gave  him  $20  and  asked  him  to  induce  Sausedo  to  leave  the 
country  so  that  he  could  not  be  used  as  a  witness  against  the 
defendant,  and  in  that  conversation  defendant  said  that  it  was 
the  first  time  that  he  had  ever  taken  sheep  and  branded  them; 
that  if  Sausedo  was  away  he  would  be  released ;  that  if  Marques 
needed  more  money,  to  tell  the  defendant ;  that  afterward  when 
he  (Marques)  reported  to  defendant  that  he  would  not  comply 
with  defendant's  request,  defendant  then  asked  Marques  to  leave 
the  country  so  that  he  could  not  be  used  as  a  witness;  that  de- 
fendant's wife  knew  of  this  second  conversation.  It  is  pertinent 
to  remark  that  although  defendant  and  his  wife  were  both  wit- 
nesses for  the  defendant,  neither  denied  anything  told  by  the 
witness  Marques.  Aside  from  the  testimony  given  by  this  wit- 
ness, there  is  a  very  sharp  contradiction  in  the  evidence  through- 
out. But  if  the  testimony  given  by  the  witnesses  for  the  state 
be  believed — as  it  must  have  been  by  the  jury — ^then  the  guilt 
of  the  defendant  was  established  beyond  any  doubt. 

We  do  not  find  any  reversible  error  in  the  record.    The  judg- 
ment and  order  are  affirmed. 

'Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smtth  concur. 
Behearing  denied  January  25,  1912. 
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MoLEAN,  Respondent,  v.  SELLERS.  Appellant. 

(No.  3,(H8,) 
(Submitted  December  15,  1911.    Decided  December  28,  1911.) 

[120  Pftc.  242.] 

Specific  Performance— Contract  to  Convey— Right  to  Relief. 

1.  Defendant  entered  into  a  contract  to  convey  land  to  plaintiff  on 
payment  of  the  price  on  or  before  April  15,  time  being  the  essence  of 
the  contract.  Plaintiff,  on  AprU  4,  notified  defendant  that  be  would 
be  ready  that  day  to  complete  the  sale,  but  defendant  left  for  parts 
unknown  an  hour  after  the  appointed  time,  and  plaintiff,  though  ready 
and  wilbng  to  complete  the  sale,  was  unable  to  locate  defendant  until 
about  thirty  minutes  before  expiration  of  the  period  fixed  in  the  con- 
tract, when  defendant  appeared  just  before  midnight  and  demanded 
fulfillment  of  th©  contract,  thus  depriving  plaintiff  of  reasonable  oppor- 
tunity to  complete  the  sale  according  te  the  agreemcmt.  Held,  that 
plaintiff  was  entitled  to  decree  to  enforce  specific  performanoe  of  the 
contract. 

Appeal  from  District  Court,  Fergus  County;  Sydney  Sanner^ 
Judge  of  the  Seventh  Judicial  District,  presiding. 

AcnoN  by  E.  P.  McLean  against  A.  H.  Sellers.  From  a  jndg- 
ment  for  plaintiff  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Cause  submitted  on  brie&  of  connsel. 

Mr.  John  A.  Coleman,  and  Mr.  C.  A.  Linn,  for  Appellant 

Messrs.  Ayers  &  Marshall,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Action  to  enforce  the  specific  performance  of  a  written  con- 
tract for  the  sale  of  real  estate.  Issue :  Whether  the  defendant 
secreted  or  concealed  himself  for  the  purpose  of  preventing  a 
tender  of  the  purchase  money.  The  court  below  made  the  fol- 
lowing findings  of  fact : 

"  (1)  That  the  defendant  was  on  the  14th  day  of  February, 
1910,  seised  in  fee  of  the  following  real  estate,  to-wit  [describing 
HI. 
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^'(2)  That  the  plaintiff  and  defendant  entered  into  an  agree- 
ment  in  writing,  signed  and  executed  by  both  parties,  whereby 
plaintiff  agreed  to  buy  the  above-described  real  estate  and  de- 
fendant  agreed  to  sell  the  same  to  plaintiff  for  the  sum  of 
$10,000,  $1  having  been  paid  in  cash  at  the  time  of  execution  of 
the  contract.  Plaintiff  was  to  pay  the  balance  of  $9,999  on  or 
before  the  15th  day  of  April,  1910 ,  time  being  of  the  essence  of 
the  contract. 

'^(3)  That  on  April  4,  1910,  plaintiff  caused  defendant  to  be 
notified  that  he  would  at  4  P.  M.  of  that  day  be  ready  to  com- 
plete the  sale,  by  taking  the  property  and  paying  for  the  same, 
according  to  contract,  and  defendant  did  not  keep  himself  in 
readiness  to  complete  the  said  deal,  but  departed  from  Lewis- 
town,  Mont.,  at  about  the  hour  of  5  P.  M.  of  April  4  and  went 
to  parts  unknown  to  plaintiff,  and  that  plaintiff  made  a  diligent 
search  and  inquiry  to  find  and  locate  defendant^  and  plaintiff 
was  at  all  times  from  April  4, 1910,  ready  and  willing  to  complete 
the  sale  according  to  the  contract.  That  the  said  sale  according 
to  the  contract  was  defeated  by  reason  of  the  defendant  leaving 
liewistown  as  aforesaid  and  going  to  parts  unknown  to  plaintiff, 
with  the  intention  or  design  of  avoiding  and  defeating  the  com- 
pletion of  the  said  sale  and  the  execution  of  the  said  contract,  and 
defendant  did  secrete  and  hide  himself  from  the  plaintiff  for  the 
purpose  of  defeating  the  completion  of  the  sale.  That  defendant 
did  not  permit  his  whereabouts  to  be  known  to  plaintiff  until  the 
hour  of  11 :30  P.  M.  on  the  night  of  April  15, 1910,  about  thirty 
minutes  before  the  expiration  of  said  contract,  and  that  he  then 
appeared  and  demanded  the  fulfillment  of  the  contract  at  that 
j  time.    That  said  hour  was  unreasonable  and  the  defendant  had 

no  intention  in  good  faith  of  completing  said  sale  or  of  affording 
plaintiff  a  reasonable  opportunity  so  to  do.  That  the  plaintiff 
was  always  from  April  4,  1910,  to  and  including  April  15,  1910, 
ready  and  willing  to  complete  said  sale  and  comply  with  the 
terms  of  said  contract  and  pay  the  balance  due  of  $9,999,  and  on 
the  last  day  for  the  performance  of  said  contract  did  cause  the 
sum  of  $9,999  in  legal  tender  of  the  United  States  of  America  to 
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be  taken  to  the  defendant's  last  known  place  of  residence  for  the 
purpose  of  tendering  the  same  to  the  defendant  in  accordance 
with  the  suaid  contract." 

On  the  foregoing  findings  the  district  court  entered  a  judgment 
in  favor  of  the  plaintiff  as  prayed  for  in  his  complaint.  Defend- 
ant has  appealed  from  the  judgment,  and  also  from  an  order 
denying  his  motion  for  a  new  triaL 

We  find  ample  evidence  in  the  record  to  sustain  the  findings  of 
the  court.    The  judgment  and  order  are  aflSrmed. 

AffifTned, 

Mb.  Chief  Jxtbtigb  Brantlt  and  M&.  JusnoB  Hollowat 
concur. 


EADIE,  SssPONDEin*,  t;.  EADIE,  Afpiellant. 

(No.  8/H(^.) 
(Gabmitted  Doeember  16,  1911.    Decided  December  2S,  1911.) 

[120  Pae.  239.] 

Pleadings — Amendments  After  Default  Judgment — Statute 
General  Appearance — Notice — Estoppel — Clerical  Errors. 

Gencnd  Appearance— Notice— EstoppeL 

1.  One  who  appears  generallj  to  resiat  a  motion  to  amend  a  complaint 
after  judgment  rendered,  and  does  resist  snch  motion  on  the  merits^ 
ia  presumed  to  have  submitted  himself  to  the  jurisdiction  of  the  court 
for  aU  purposes  of  the  motion,  and  is  estopped  to  claim  that  he  did  not 
have  Bi^cient  notice. 

Pleadings — Amendment  After  Default  Judgment — Notice. 

2.  A  party's  default  bein^  a  confession  of  only  such  facts  as  were 
properly  pleaded,  a  complaint  which  does  not  state  a  cause  of  action 
because  of  lack  of  a  necessary  allegation,  cannot  be  amended  after 
entry  of  judgment  without  notice  to  defendant. 

Gtane — ^Amendment  After  Judgment — Statutes. 

3.  The  amendment  of  "any  pleading  or  proceeding*'  permissible  undcfr 
section  6689,  Bevised  Oodes,  upon  notice  to  the  adverse  party,  may  be 
made  at  any  time,  but  should  not  in  any  case  go  further  than  to  sup- 
ply formal  defects;  the  limitation  of  six  months  mentioned  in  said 
section  applying  onlr  to  the  court's  power  to  relieve  a  party  from  a 
default  judgment  taken  against  him  Uirough  his  mistake^  inadTertenee^ 
ita. 


IL 
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Same— Aineodmeots  After  Default  Judgment— Olerfeal  Eitotb. 

4.  Held,  under  the  rule  declared  in  paragraph  t,  supra,  that  plaintiff 
in  a  divorce  proceeding  in  which  defendant  suffered  a  default  judg- 
ment to  be  entered  against  her,  was  properly  permitted,  about  three 
years  after  entrj  of  judgment,  to  amend  his  complaint  bj  substituting 
the  word  "^laintiiC  **  for  "defendant"  in  the  paragraph  of  the  pleading 
which  was  intended  to  allege  the  jurisdictional  fact  of  plaintiff's  resi- 
dence within  the  state  (Bey.  Codes,  sec.  3674),  but  through  a  clerical 
misprision  alleged  that  defendant  had  been  a  resident  fur  the  required 
length  of  time. 

(Mb.  Chief  Jvbtigb  Bbantlt  dissenting.) 

!Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

Action  by  James  W.  Eadie  against  Mary  A.  Eadie.  From  an 
order  permitting  the  complaint  to  be  amended  after  decree,  de- 
fendant appeals.    Affirmed. 

Mr.  John  A.  Smith,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs:  Lamb  &  Walker,  and  Mr,  Frank  C.  Walker,  for  Re- 
spondent, submitted  a  brief;  the  latter  argued  the  cause  orally. 

MB.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court 

The  plaintiff  brought  his  action  for  a  divorce,  on  May  23,  1908, 
alleging  as  ground  therefor  that  defendant  had  been  guilty  of 
extreme  cruelty  toward  him,  persisted  in  for  more  than  one  year 
prior  to  the  filing  of  the  complaint,  and  of  such  a  character  as 
to  destroy  his  peace  of  mind,  to  defeat  entirely  the  proper  and 
legitimate  objects  of  the  marriage,  and  to  render  the  continuance 
of  his  marriage  relation  with  defendant  intolerable.  The  second 
paragraph  of  the  complaint  is  the  following:  ''That  the  defend- 
ant has  been  a  resident  of  the  state  of  Montana,  county  of  Silver 
Bow,  for  more  than  one  year  next  preceding  the  commencement 
of  this  action."  The  defendant,  having  been  personally  served 
with  summons,  suffered  default  to  be  entered  against  her;  and. 
on  June  17,  1908,  after  hearing  the  plaintiff's  proof,  the  court 
granted  a  decree  as  prayed.    On  April  7, 1911,  counsel  for  plain- 
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tiff  gave  counsel  for  defendant  notice  that  they  would  on  the  fol- 
lowing day  move  the  court  to  amend  the  complaint,  by  striking 
out  of  the  second  paragraph  thereof  the  word  '* defendant," 
and  inserting  in  lieu  thereof  the  word  ''plaintiff/'  alleging  in 
their  affidavit  accompanying  the  notice  that  the  use  of  the  former 
was  a  clerical  error.  At  the  time  fixed  in  the  notice,  counsel  for 
defendant  appeared  and  objected  to  the  consideration  of  the 
motion,  (1)  because  the  defendant  had  not  been  given  five  days' 
notice  as  provided  by  statute,  and  no  order  had  been  made  short- 
ening the  time;  and  (2)  because,  more'  than  one  year  having 
elapsed  since  the  entry  of  judgment,  the  court  was  without  power 
to  order  the  amendment.  The  court  thereupon  made  an  order 
shortening  the  time  of  notice,  overruled  the  objections,  and  after 
a  hearing  ordered  the  amendment  to  be  made.  The  defendant 
has  appealed.  Her  counsel  contends  that  the  court  erred  in 
ordering  the  time  of  notice  to  be  shortened  without  cause  shown 
therefor,  and  overruling  the  objections  to  the  consideration  of 
the  motion. 

When  a  notice  of  a  motion  is  required,  the  adverse  party  is  en- 
titled to  service  of  notice  five  days  before  the  time  appointed  for 
the  hearing,  if  both  parties  reside  in  the  county  where  the  court 
is  held;  otherwise  he  is  entitled  to  service  ten  days  before  the 
hearing;  and  if  the  service  is  by  mail,  the  time  of  service  must 
be  increased  by  one  day  for  every  twenty-five  miles  between  the 
place  of  deposit  and  the  place  of  service,  provided  the  time  shall 
in  no  case  exceed  thirty  days.  The  court  or  judge  may  in  any 
case  prescribe  a  shorter  time.  (Rev.  Codes,  sec.  7141.)  Assum- 
ing, for  present  purposes,  that  the  defendant  was  entitled  to 
written  notice  of  five  days  (Rev.  Codes,  sec.  7145) — for  it  does 
not  appear  that  both  parties  were  not  residents  of  the  county — 
we  do  not  think  that  the  order  should  be  reversed,  either  because 
the  statutory  service  of  the  notice  was  not  made,  or  because  the 
court  ordered  the  time  shortened.  The  defendant  did  not 
[1]  appear  specially  and  ask  to  have  the  service  of  notice  set 
aside  as  insufficient,  but  appeared  generally  and  resisted  the  mo- 
tion on  its  merits.    She  must  be  presumed  to  have  submitted 
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herself  to  fhe  jurisdiction  of  the  court  for  all  the  purposes  of 
the  motion,  and  therefore  may  not  be  heard  to  complain  that 
she  did  not  have  sufficient  notice.  Besides,  it  does  not  appear 
that  she  was  prejudiced  in  her  resistance  of  the  motion  in  any 
substantial  particular.  At  best,  the  objection  is  technical,  and 
does  not  go  to  the  merits  of  the  controversy.  The  rule  declared 
by  section  6593,  Revised  Codes,  has  special  application  here. 

It  is  apparent  that  the  use  of  the  word  'defendant"  in  the 
complaint  was  a  clerical  misprision,  not  only  because  the  para- 
graph in  which  it  appears  is  otherwise  of  no  significance — ^for 
an  allegation  of  defendant's  residence  is  not  required — ^but  also 
because  the  allegation  of  plaintiff's  residence  for  the  required 
time  within  the  state  is  a  substantial  element  of  plaintiff's  cause 
of  action,  essential  to  confer  jurisdiction  upon  the  court.  (Rev. 
Codes,  sec.  3674;  Rumping  v.  Rumping,  36  Mont.  39,  91  Pac. 
1057,  12  L.  R.  A.,  n.  s.,  1197.)  The  presence  of  the  word  ''de- 
fendant" in  the  pleading  cannot  be  accounted  for  on  any  other 
theory  than  that  in  drafting  it  counsel,  or  his  scrivener,  inad- 
vertently substituted  the  wrong  designation. 

This  brings  us  to  the  substantive  question  presented  in  def  end- 
ant 's  second  contention,  to  wit :  May  a  court  correct  such  an  error 
apparent  upon  the  record,  after  judgment  has  been  rendered  on 
default  and  after  six  months  subsequent  to  the  entry  of  judg- 
ment? That  this  may  be  done  in  cases  in  which  the  defendant 
has  appeared  in  the  action  and  contested  plaintiff's  claim,  we 
have  no  doubt.  The  following  cases  are  illustrative :  Lamb  v.  8i. 
Louis  Cable  dk  W.  Ry,  Co,,  33  Mo.  App.  489 ;  Seeber  v.  Yates, 
6  Cow.  (N.  Y.)  40;  Brandt  yr.  Albers,  6  Neb.  504;  Hodge  v.  Saw- 
yer,  34  Wis.  397 ;  Sanford  v.  Willetts,  29  Kan.  647.  It  is  also 
the  rule  that  after  default  judgment  must  be  rendered,  if  at  all, 
upon  the  cause  of  action  of  which  the  defendant  has  had  notice 
in  the  summons ;  that  is,  the  one  alleged  in  the  original  complaint. 
[2]  His  default  is  a  confession  of  only  such  facts  as  have  been 
properly  pleaded ;  hence,  if  the  pleading  does  not  state  a  cause  of 
action  because  of  lack  of  a  necessary  allegation,  it  cannot  be  so 
amended  without  notice,  in  order  that  the  defendant  may  appear 
and  defend,  if  he  chooses  to  do  so. 
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The  limitation  of  six  months  found  in  section  6589,  Revised 
Codes,  applies  only  to  the  time  within  which  a  court  may  relieve 
a  party  from  a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.  The  statutory  authority  to  make  the  amendment 
in  question  here,  if  such  authority  be  necessary,  is  to  be  found 
in  the  preceding  portion  of  the  section,  which  declares:  *'The 
court  may,  in  furtherance  of  justice,  and  on  such  terms  as  may 
be  proper,  allow  a  party  to  amend  any  pleading  or  proceeding 
by  adding  or  striking  out  the  name  of  any  party,  or  by  correct- 
ing a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect ;  and  may,  upon  like  terms,  enlarge  the  time  for  answer, 
reply  or  demurrer.  The  court  may  likewise,  in  its  discretion, 
after  notice  to  or  in  the  presence  of  the  adverse  party,  allow  upon 
such  terms  as  may  be  just,  an  amendment  to  any  pleading  or 
proceeding  in  other  particulars."  It  will  be  noted  that  no  limi- 
tation is  prescribed  in  this  provision  as  to  when  ''any  pleading 
or  proceeding"  may  be  amended.  Under  a  similar  statute,  by 
authority  of  which  the  power  to  amend  could  be  exercised  at 
"any  time,"  the  supreme  court  of  Iowa,  in  O'CanneU  v.  Cotter, 
44  Iowa,  48,  held  that  it  was  proper  to  permit,  after  judgment  in 
a  default  case,  an  amendment  to  the  prayer  of  the  complaint, 
so  that  it  would  support  a  decree  of  foreclosure  which,  without 
such  amendment,  was  void.  So  in  Doty  v.  Bigour  dk  Co,,  9  Ohio 
St.  526,  it  was  held  that  a  petition  averring  the  usual  and  neces- 
sary facts  for  a  judgment  upon  a  bill  of  exchange,  which  author- 
ized the  payee  to  confess  judgment  in  case  of  nonpayment,  and 
which  was  described  in  the  petition  as  drawn  upon  ''Bills  & 
Bartell,"  instead  of  upon  "Butler  &  Winter,"  was  amendable 
after  judgment  by  correcting  the  error  in  the  name  of  the  drawee, 
under  a  statute  which  authorized  amendments  to  be  made  "before 
or  after  judgment.  * ' 

Inasmuch  as  our  statute  contains  no  limitation,  and  authorizes 
an  amendment  to  be  made  to  "any  pleading  or  proceeding,"  an 
[3]  amendment  which  may  be  made  at  all  may  be  made  at  any 
time,  upon  notice  to  the  adverse  party.    The  amendment  ought 
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not  in  any  case  to  go  further  than  to  supply  formal  defects.  In 
this  case  the  intention  of  the  pleader  is  so  palpable  that,  though 
authorized  hy  the  statute,  an  amendment  was  not  necessary; 
[4]  for  anyone  in  reading  the  pleading  would  conclude  at  once 
that  the  word  "defendant"  should  be  read  "plaintiff."  Since, 
however,  the  district  court  made  the  correction,  proceeding  osten- 
sibly upon  the  theory  that  the  status  of  the  parties  as  fixed  by 
the  decree  should  be  put  beyond  question,  there  was  no  error  in 
ordering  the  amendment  to  be  made. 

Incidentally  counsel  for  defendant  contends  that,  though  the 
amendment  might  otherwise  properly  have  been  made,  it  is  use- 
less, because  the  complaint  does  not  in  any  other  respect  state  a 
cause  of  action.  .  While  the  pleading  might  have  been  open  to 
attack  by  special  demurrer,  we  do  not  think  it  so  lacking  in  sub- 
stantial  averments  as  to  be  fatally  defective. 

The  foregoing  views  are  those  of  my  associates.  I  do  not 
approve  them,  except  as  to  the  disposition  made  of  the  matter 
of  notice,  and  in  so  far  as  they  define  the  authority  conferred  by 
the  statute  to  make  amendments.  Under  the  authority  of  Bump- 
ing V.  Bumping,  supra,  the  allegation  of  the  plaintiff's  residence 
is  substantial  and  necessary  to  give  the  court  jurisdiction  to  pro- 
ceed to  decree  in  a  divorce  case.  Though  the  error  in  the  use  of 
the  word  "defendant"  is  probably  a  clerical  one,  yet  it  cannot 
for  this  reason  be  corrected  with  any  more  propriety  than  could 
the  entire  allegisttion  of  residence  be  supplied,  though  it  had  been 
omitted  through  inadvertence.  To  make  the  amendment  in  this 
case  is  to  supply  a  jurisdictional  fact,  a  necessary  part  of  the 
plaintiff's  cause  of  action.    This  ought  not  to  be  done. 

The  order  is  affirmed. 

AffirmecL 

Mb.  Justicb  Smith  and  Mb.  Justice  Holloway  concur. 
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BIELENBERQ,  Respondent,  v.  ETRE  btt  al..  Respondents; 

HARE,  Appellant. 

(No.  3,045.) 

(Submitted  Deeember  13,  1911.    Decided  January  4,  1912.) 

[120  Pae.  243.] 

Water  Rights — Priority-^Evidence — Erroneous  Decree — Equity 
Cases — Fined  Disposition  hy  Supreme  Court. 

Water  Bights — Priority — Evidence — ^Erroneous  Decree. 

1.  Where  the  evidenoe  in  a  water  right  suit  showed  that  while  the 
ditches  of  A  and  B  tapping  a  creek  were  completed  in  the  same  month 
of  the  same  year,  that  of  A  was  finished  and  in  use  before  that  of  B, 
the  court  erred  in  decreeing  the  prior  right  to  B. 

Same — Date  of  Appropriation — How  Fixed. 

2.  The  relative  rights  of  water  claimants  in  a  case  such  as  the  one  re- 
ferred to  in  paragraph  1  above  having  been  determined,  the  fixing  of 
the  particular  date  of  the  appropriation  of  each  was  merely  incidental 
to  the  determination  of  the  principal  question — ^that  of  priority. 

Equity  Casev— Final  Disposition  by  Supreme  Court. 

3.  Under  section  6253,  Bevised  Codes,  the  supreme  court  will,  on  ap- 
peal in  an  equity  case,  the  evidence  introduced  at  th^  trial  of  which 
is  all  contained  in  the  record  and  presents  not  any  substantial  conflict, 
order  such  uMdifications  of  the  decree,  based  upon  an  erroneous  in- 
terpretation of  the  evidence,  as  will  render  a  retrial  unnecessary. 

Append  from  Distric^t  Court,  Powell  County;  W.  B.  C.  Stewart, 
Judge  of  the  Ninth  JruUcial  District,  presiding. 

Action  by  N.  J.  Bielenberg  against  J.  B.  Eyre  and  others  to 
determine  the  relative  rights  of  the  parties  to  the  use  of  the 
waters  of  Powell  creek.  Defendant  J.  B.  Hare  appeals  from  tho 
decree  so  far  as  it  determines  the  question  of  priority  between 
himself  and  defendant  Eyre.    Modified  and  aiSirmed. 

Mr.  8.  P.  Wilson,  for  Appellant,  submitted  a  brief,  and  argu^ 
the  cause  orally. 

Messrs.  Rodgers  A  Rodgers,  and  Mr.  Moncure  Cockrell  sub- 
mitted a  brief  in  behalf  of  Respondent;  Mr.  W.  E.  Rodgers 
argued  the  cause  orally. 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  have  determined  the  relative  rights 
of  the  parties  to  the  use  of  the  waters  of  Powell  creek,  in  Powell 
counly.  The  defendant  Hare  has  appealed  from  the  judgment 
and  from  an  order  refusing  him  a  new  trial;  but  the  appeals 
attack  the  findings  of  the  trial  court  and  the  decree  only  so  far 
as  they  determine  the  question  of  priority  as  between  the  right 
of  Hare  and  the  right  of  defendant  Eyre. 

The  trial  court  awarded  to  each  of  these  parties  a  right  to  the 
use  of  forty  inches  of  water.  There  is  not  any  question  of  for- 
feiture or  abandonment  involved,  and  all  the  evidence  in  the 
record,  except  that  reflecting  upon  the  original  appropriations 
of  Eyre  and  Hare,  may  be  discarded.  Neither  of  these  parties 
knew  anything  of  the  origin  of  his  claim.  Each  had  come  into 
the  neighborhood  and  acquired  his  right  at  a  comparatively  re- 
cent date.  The  original  appropriator  of  the  Eyre  right,  and  the 
predecessor  of  Eyre  in  the  lands  to  which  that  right  is  appur- 
tenant, was  John  Creighton;  while  the  original  appropriator  of 
the  Hare  right,  and  Hare's  predecessor  in  interest,  was  John 
Williams.  And  Creighton  and  Williams  were  the  only  witnesses 
who  testified  concerning  these  respective  appropriations.  While 
there  are  slight  inconsistencies  in  the  testimony  of  these  men,  due 
no  doubt  to  the  lapse  of  time,  there  is  not  any  conflict  whatever 
The  effect  to  be  given  to  their  testimony  was  the  only  question 
which  confronted  the  trial  court  and  is  the  only  one  for  our  deter- 
mination. Stripped  of  all  useless  verbiage,  the  evidence  given 
by  these  witnesses  follows : 

John  Creighton  testified  that  he  settled  on  the  Eyre  land  in 
Ote  fall  of  1881,  and  constructed  the  Eyre  ditch  in  the  spring  of 
1882,  and  by  means  of  it  conveyed  water  from  Powell  creek  upon 
his  lands  and  irrigated  crops  of  grain  and  vegetables  during  the 
season  of  1882 ;  that  at  the  time  he  started  constructing  the  Eyre 
ditch,  John  Williams  had  the  Hare  ditch  already  constructed  and 
was  taking  water  through  it ;  that  he  saw  water  running  through 
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the  Hare  ditch  onto  Williams'  ranch  at  the  time  he  started  work 
on  the  Eyre  ditch. 

John  Williams  testified  that  he  settled  on  the  Hare  land  in 
1879 ;  that  in  the  spring  of  1882  he  completed  a  ditch  which  had 
been  commenced  theretofore  by  a  man  by  the  name  of  Evans,  and 
which  incomplete  ditch  Williams  had  purchased  in  December, 
1881,  from  Evans ;  that  at  the  time  he  completed  this  ditch  (the 
Hare  ditch)  it  was  the  only  one  tapping  Powell  creek;  that  he 
was  using  water  to  irrigate  his  crops  in  the  spring  of  1882,  before 
Creighton  started  to  construct  the  Eyre  ditch ;  that  when  water 
became  scarce  he  would  turn  the  water  Creighton  was  using  back 
into  the  creek  and  down  to  the  head  of  his  ditch;  and  that 
Creighton  did  not  object  to  his  doing  so. 

Creighton  testified  that  he  could  not  state  the  month  of  1882 
when  he  first  used  water  through  the  Eyre  ditch.  He  was  then 
asked  by  counsel  for  Eyre :  **Do  you  remember  whether  it  would 
be  as  early  as  the  month  of  May  or  nott"  To  which  he  an- 
swered: **Well,  I  can  safely  say  it  was;  it  would  be  in  May.*' 
When  Williams  was  asked  to  state  the  time  when  he  first  used 
water  through  the  Hare  ditch,  he  said:  *'Well,  it  must  have  been 
something  near  this  time,  I  guess. ' '  He  was  referring  to  the  time 
of  trial,  which  started  on  May  25. 

Upon  this  evidence  the  court,  by  its  Endings  4  and  5,  fixed 
the  date  of  the  respective  appropriations  as  follows:  Eyre,  in 
June,  1882;  and  Hare,  in  July,  1882.  The  evidence  discloses 
that  the  Eyre  ditch  was  short  and  required  but  little  time  to 
£1]  construct.  Giving  to  Creighton 's  testimony  that  he  had  the 
Eyre  ditch  constructed  and  in  use  in  May,  1882,  its  utmost  effect, 
it  is  not  at  all  inconsistent  with  the  idea  that  he  completed  the 
ditch  and  turned  the  water  through  it  during  the  very  last  days 
of  May.  Giving  to  Williams'  testimony  any  consideration  what- 
ever, it  is  not  inconsistent  with  the  idea  that  he  had  the  Hare 
ditch  completed  and  in  use  by  the  middle  of  May  or  earlier ;  while 
to  give  priority  to  the  Eyre  right  over  that  of  Hare  does  violence 
to  all  the  evidence  upon  the  subject  and  does  not  find  any  support 
whatever  in  this  record.    The  one  question  for  determination  is : 
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Which  of  these  men — Creighton  or  Williams — ^first  completed  his 
ditch  and  put  the  water  to  a  beneficial  use  f  Both  Creighton  and 
[2]  Williams  answer  this,  ''Williams/'  and  no  one  disputes  it. 
As  said  by  this  court  in  McDonald  v.  Lannen,  19  Mont.  78,  47 
Pac.  646:  *'The  particular  day  of  the  month  is  incidental  merely 
to  the  determination  of  the  question  of  priority." 

Since  the  evidence  is  all  before  us,  and  there  is  not  any  sub- 
stantial conflict,  a  new  trial  is  unnecessary;  but  it  is  the  duty  of 
[3]  this  court  to  give  such  directions  and  order  such  modifica- 
tions of  the  decree  as  will  finally  determine  the  controversy. 
(Bev.  Codes,  sec.  6253.)  The  findings  of  the  trial  court  should 
have  been:  (1)  That  the  defendant  Eyre  and  his  grantors  and 
predecessors  in  interest  appropriated  forty  inches  of  the  waters 
of  Powell  creek  in  May,  1882;  (2)  that  the  defendant  Hare  and 
his  grantors  and  predecessors  in  interest  appropriated  forty 
inches  of  the  waters  of  Powell  creek  in  May,  1882,  but  that  the 
appropriation  of  Hare  was  made  prior  to  the  appropriation  of 
defendant  Eyre. 

The  order  refusing  a  new  trial  will  be  affirmed.  The  cause  is 
remanded  to  the  district  court,  with  directions  to  modify  findings 
of  fact  4  and  5  to  conform  to  the  suggestions  made  herein,  and 
to  modify  the  decree  to  meet  the  change  thus  made  in  the  find- 
ings, and  as  thius  modified  the  decree  will  be  affirmed.  The  appel- 
lant will  recover  his  costs  of  appeal. 

Modified  and  affirmed. 

Mb.  Chucf  Justice  Bbantly  and  Mb.  Justice  Smfth  concur. 
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PETEBSON,  Respondent,  v.  CITY  OF  BUTTE,  Appellant. 

(No.  3,093.) 
(Submitted  December  18,  1911.    I>eeided  January  4,  1912.) 

[120  Pae.  483.] 

Munidpdl  Corporations — Police  Department — Officers — Wrong- 
ful Removal  —  Mandamus  —  Compensation — Action  to  JBe- 
eover — Estoppel. 

Public  Officers — Compensation — When  Entitli^d  to. 

1.  A  public  officer  claiming  compensation  for  the  performance  of 
duties  appertaining  to  bis  office  must  show  tbat  such  compensation  ia 
allowed  hj  law. 

Police  Officers— Wrongful  Bemoyal— Compensation  for  Service. 

2.  Held,  tbat  a  police  officer  who,  after  his  appointment  under  the 
Metropolitan  Police  Law,  bad  been  unlawfully  removed  bj  the  mayor 
but  held  himeelf  in  readiness  to  resume  the  discharge  of  his  duties  and 
promptly  instituted  and  prosecuted  to  judgment  proceedings  for  his 
reinstatement,  was  entitled  to  the  compeilBation  attached  to  the  office 
for  the  period  intervening  between  his  removal  and  reinstatement 
though  not  in  active  service  during  that  time,  it  not  appearing  that 
the  amount  claimed  by  him  had  been  paid  to  another  serving  in  his 
place  during  the  ouster. 

Same— <?ompen8ation — "Serving." 

3.  A  city  ordinance  fixed  the  compensation  of  the  members  of  the 
police  department  "serving  as  patrolmen"  at  a  certain  amount  per  an- 
num. Held,  that  the  phrase  "serving  as  patrolmen"  was  intended  as 
the  equivalent  of  the  term  "for  services  as  patrolmen,"  and  not  as  a 
provision  requiring  actual  service  as  a  prerequisite  to  compensation. 

Same— Wrongful  Ouster — ^Restoration — Compensation. 

4.  Before  a  police  officer,  who  claimed  to  have  been  unlawfully  ousted 
from  office,  could  maintain  an  action  for  his  compensation  for  the  time 
he  was  so  ousted,  it  was  incumbent  upon  him  to  secure  a  judicial  de- 
termination that  the  ouster  was  wrongful,  and  a  restoration  to  office. 

Same  —  Wrongful  Bemoval  —  Mandamus  —  Action  for  Compensation  —  Es- 
toppel. 

6.  Where  a  police  officer  was  wrongfully  removed  by  the  mayor,  and 
euecessfuUy  prosecuted  mandamtLs  to  compel  his  reinstatement,  the  fact 
that  he  made  no  effort  in  such  proceeding  to  recover  his  salary  for  the 
time  intervening  between  his  removal  and  reinstatement  did  not  operate 
as  an  estoppel  to  his  maintaining  a  subsequent  action  to  recover  such 
compensation. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

• 

Action  by  Gns  F.  Peterson  against  the  City  of  Buttfe.  Judg- 
ment for  plaintiff,  and  defendant  appeals  from  it  and  an  order 
denying  it  a  new  trial.    Affirmed. 

44  MoBtw—a« 
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Mr.  H,  Lowndes  Maury,  Mr.  John  A.  Smith,  and  Mr.  N.  A. 
Rotering,  for  Appellant,  submitted  a  brief;  Mr.  Maury  argued 
the  cause  orally. 

In  a  consideration  of  this  case,  we  earnestly  request  the  court  to 
bear  in  mind  that  an  office  is  not  synonymous  with  a  salary  for 
an  office,  though  in  the  popular  mind  the  two  things  are  fre- 
quently considered  as  only  one ;  and  in  this  connection  we  request 
the  court  to  remember  that  another  popular  notion  is  a  fallacy, 
to- wit,  that  the  salary  is  the  principal;  the  office  and  tenure 
thereof  the  incident. 

Whenever  any  public  officer  in  a  court  of  law  puts  forth  a 
claim  for  money  compensation  for  holding  or  serving  in  office 
against  the  nation,  the  state,  a  county  or  a  city,  the  first  presump- 
tion of  the  common  law  is  that  no  compensation  is  allowed ;  that 
he  served  the  public  for  the  satisfaction  of  having  done  his  duly. 
(McQilUc  V.  Corby,  37  Mont.  249,  95  Pac.  1063, 17  L.  B.  A.,  n.  s., 
1263;  37  Century  Digest,  col.  1939,  and  cases  there  cited.)  The 
recent  decisions  on  this  question  have  been  collated  and  analyzed 
in  a  lengthy  note  to  Bohart  v.  Anderson,  24  Okl.  82,  103  Pac 
742,  20  Am.  &  Eng.  Ann.  Cases,  148,  and  the  rule  has  been 
applied  to  incumbents  of  office,  the  performance  of  the  duties  of 
which  demanded  active  and  constant  labor  of  mind  and  body,  to- 
wit,  it  has  been  applied  to  a  city  marshal  {Cook  v.  Marseilles, 
139  111.  App.  536) ;  it  has  been  applied  to  a  superintendent  of 
streets  (Stephens  v.  Old  Town,  102  Me.  21,  65  Atl.  115) ;  it  has 
been  applied  to  a  clerk  of  a  school  district  {Oibson  v.  Roach,  2 
App.  Div.  86,  37  N.  Y.  Supp.  567.)  The  reason  for  the  rule  is 
clearly  expounded  in  Woods  v.  Potter,  8  Cal.  App.  41,  95  Pac. 
1125.  The  supreme  court  of  Wyoming  has  held  that  even  though 
the  court  believe  that  the  legislature  intended  to  provide  a  com- 
pensation for  services  of  certain  officers,  yet,  finding  no  statute, 
it  would  not  usurp  the  functions  of  the  legislature  and  provide 
compensation  when  none  had  been  provided  by  the  law-making 
body.  (See  Taylor  v.  Big  Horn  County,  11  Wyo.  106,  70  Pac. 
835.)  We  believe  that  when  a  public  officer  seeks  compensation  at 
law  by  virtue  of  having  been  such,  then  is  it  incumbent  upon  him 
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to  show  warrant  in  law  for  such  compensation.  What  warrant  in 
law  has  plaintiff  put  forth  for  the  basis  of  the  action  of  the  lower 
court  in  rendering  judgment  against  the  municipality  t  The 
ordinance  specifying  the  amount  appropriated  for  each  fund  and 
the  salary  to  be  paid  each  officer  of  the  city  provided  that  the 
compensation  of  the  members  of  the  police  department  serving 
as  patrolmen  should  be  $1,200  per  annum,  etc.  When  the  com- 
plaint failed  to  show  that  plaintiff  and  his  assignors  served  as 
policemen  during  the  time  for  which  they  claim  salaries,  then 
the  complaint  failed  to  bring  them  within  the  conditions  and 
provisos  fixed  by  the  council  in  their  law  providing  compensation 
for  these  public  officers,  and  there  was  no  warrant  in  law  for  the 
subsequent  judgment,  because  no  other  law  was  shown  whereon 
they  might  recover. 

Whatever  liability  may  attach  to  the  governmental  officer  com- 
mitting a  tort  about  the  governmental  functions  of  the  muni- 
cipality, no  liability  attaches  to  the  municipality  itself  for 
wrongs  committed  by  its  officers,  agents  or  servants  in  the  course 
of  performance  of  governmental  functions.     (28   Cyc.   1257.) 

We  further  insist  that  under  our  statutes,  as  to  the  writ  of 
mandate  and  its  fun<;tions,  the  plaintiffs  could  have  obtained  full 
relief  by  mandate,  and  could  not  only  have  determined  in  that  ac- 
tion any  right  to  the  office,  but  also  been  restored  to  any  right  to 
the  enjoyment  of  the  office,  if  they  were  entitled  to  any  compen- 
sation at  all  when  not  serving.  And  we  contend  that  mandamus 
is  the  proper,  the  correct,  the  full  and  only  remedy.  (See  State 
ex  rel.  Great  Falls  Waterworks  v.  Chreat  Falls  City  Council,  19 
Mont.  519,  49  Pac.  15 ;  State  ex  rel.  Kaiser  v.  Phillipshurg,  23 
Mont.  16,  57  Pac.  405.)  Turning  from  the  decisions  of  our  own 
stato,  we  find  the  doctrine  supported  by  the  overwhelming  weight 
of  authority  from  other  jurisdictions.  A  collation  of  the  author- 
ities is  found  in  19  American  and  English  Encyclopedia  of  Law, 
second  edition,  783,  note  1,  embracing  citation  to  forty-nine  cases 
from  other  jurisdictions,  including  Arkansas,  California,  Colo- 
rado, Georgia,  Idaho,  Louisiana,  Massachusetts,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  New  York,  North  Carolina,  Ohio, 
Oregon,  South  Carolina,  Wisconsin,  Canada.    ,{See,  also,  State 
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ex  rel.  Dudley  v.  Dagget,  28  Wash.  1,  68  Pac.  340;  WiUiains  y. 
Clayton,  6  Utah,  86,  21  Pac.  398.) 

To  the  proposition  that  a  judgment  in  mandamus  is  a  proper 
bar  to  all  issues  which  might  have  been  litigated  therein,  we  cite 
26  Cyc.  485,  Weed  v.  Mirick,  62  Mich.  414,  29  N.  W.  78,  Kaufer 
V.  Ford,  100  Minn.  49,  110  N.  W.  364,  and  particularly  the  case 
of  Achey  v.  Creech,  21  Wash.  319,  58  Pac.  206,  holding,  accord- 
ing to  a  summary  found  in  a  note  in  Cyc:  ''A  party  having  the 
right  to  plead  and  recover  damages  in  a  mandamus  proceeding, 
after  having  prosecuted  to  final  judgment  an  action  for  man- 
damus, cannot  institute  a  second  action  to  recover  damages." 
(PeopU  V.  Musical  Pro.  Union,  118  N.  Y.  101,  23  N.  E.  129 ; 
Marion  Beneficial  Society  v.  Commonwealth,  31  Pa.  82 ;  Fire  Eng. 
Co.  V.  Commonwealth,  93  Pa.  264.) 

Messrs.  Oeo.  M.  Bourquin,  W,  E.  CarroU,  and  W.  R.  Kirk 
submitted  a  brief  in  behalf  of  Respondent;  Mr.  Carroll  argued 
the  cause  orally. 

All  laws  fixing  salaries  for  public  o£Scers  contemplate  and 
imply  the  salary  is  for  services  and  for  serving  as  such  ofiScer, 
even  if  not  expressly  so  stated.  All  salaries  for  public  officers 
are  intended  as  and  for  compensation  for  services  rendered  by 
the  officer  to  and  for  the  benefit  of  the  public.  At  the  same  time 
the  salary  is  also  an  incident  to  the  office,  and  is  the  officer's  due, 
though  he  be  wrongfully  excluded  from  the  office  and  performs 
no  service.  Had  the  ordinance  in  question  here  provided  that  the 
patrolmen  would  receive  salary  only  while  ''actually  employed," 
as  in  Oibhs  v.  City,  73  N.  H.  265,  61  Atl.  128,  or  for  "the  time 
engaged  in  active  service,"  as  in  Wilkinson  v.  City,  111  Mich. 
585,  70  N.  W.  142,  and  Hawkins  v.  City,  149  Mich.  268,  112  N. 
W.  997,  the  rule  contended  for  by  appellant  might  apply.  But 
since  it  does  not  so  provide,  the  rule  has  no  application.  Plain- 
tiff and  his  assignors  were  in  the  police  service  as  patrolmen, 
though  illegally  discharged,  and  are  entitled  to  their  salaries  as 
incidents  of  their  offices — and  that  even  though  they  did  not 
offer  to  perform  any  services.  (28  Cyc.  526 ;  Newberry  v.  Smith, 
157  Mich.  181,  121  N.  W.  747 ;  City  v.  Corley,  25  Ky.  Law  Eep. 
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2174,  80  S.  W.  203 ;  State  etc.  v.  Walbridge,  153  Mo.  194,  54  S. 
W.  447;  City  v.  Estes,  35  Tex.  Civ.  App.  99,  79  S.  W.  848; 
French  v.  City,  190  Mass.  230,  76  N.  E.  730;  EveriU  v.  Swan,  20 
Utah,  56,  57  Pac.  716 ;  Bringgold  v.  City,  27  Wash.  202,  67  Pac. 
612;  Seising  v.  City  (Or.),  Ill  Pac.  377;  Fitzsimm^ms  v.  City, 
102  N.  T.  536,  55  Am.  Rep.  835,  7  N.  B.  787 ;  Andrews  v.  Port- 
land, 79  Me.  484,  10  Am.  St.  Rep.  280,  10  Atl.  458 ;  Leonard  v. 
Terre  Haute  (Ind.  App.),  93  N.  E.  872.) 

An  ofBcer  wrongfully  ousted  or  excluded  from  his  office  is  still 
an  officer,  still  in  the  service,  still  serving  as  an  officer,  though  not 
actively  so.  "They  also  serve  who  only  stand  and  wait." 
(Milton.)  A  patrolman  is  always  "serving"  as  such  officer, 
whether  on  or  off  duty,  whether  in  actual  possession  of  his  office 
or  excluded  by  a  wrongdoer  as  here. 

The  stamp  of  illegality  having  been  put  upon  plaintiff's  ouster, 
in  contemplation  of  law  he  was  always  in  possession  of  and  serv- 
ing his  office,  and  never  out  of  possession  nor  out  of  service. 
Through  no  fault  of  his  own  and  against  his  will  prevented  from 
performing  the  duties  of  his  office,  he  is  excused  therefrom  and 
still  is  entitled  to  the  incidental  salary,  it  nowise  depending  on 
actual  performance  of  services  unless  by  statute  or  ordinance  ex- 
pressly made  so.  (See  cases  last  before  cited.)  His  suspension 
was  a  nullity. 

When  the  mayor  wrongfully  discharged  or  ousted  respondent 
and  his  assignors  from  their  offices,  the  city  (appellant)  promptly 
ratified  his  act  and  made  his  tort  its  own,  by  acquiescence  and  by 
refusing  to  permit  their  names  to  remain  on  its  payroll.  It  per- 
petuated the  wrong.  (See  City  v.  Cabiness,  44  Tex.  Civ.  App. 
587,  98  S.  W.  925,  on  ratification ;  Qibbs  v.  City,  73  N.  H.  265, 
61  AtL  128.)  Hence,  either  as  salaries  incidental  to  the  offices, 
or  as  damages  for  the  tort,  the  appellant  is  liable  to  the  extent 
of  the  recovery  here. 

MB.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion  of 
the  court. 

Prior  to  December  18,  1909,  the  plaintiff  herein  and  twelve 
others,  his  assignors,  had  been  duly  and  regularly  appointed 
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patrolmen  upon  the  police  forcse  of  the  city  of  Butte,  under  the 
provisiouB  of  an  ordinance  of  the  city  enacted  in  pursuance  of, 
and  to  carry  into  effect,  the  act  of  the  legislature  approved  March 
7,  1907,  commonly  known  as  the  ''Police  Commission  Bill."  On 
the  date  mentioned,  Charles  P.  Nevin,  mayor  of  the  city,  sum- 
marily dismissed  and  removed  them  from  the  force,  and  caused 
their  names  to  be  stricken  from  the  city  payroll.  On  December 
20,  1909,  they  instituted  mandamiLs  proceedings  in  the  district 
court  of  Silver  Bow  county,  which,  on  April  23,  1910,  resulted  in 
a  judgment  declaring  the  action  of  the  mayor  unlawful,  because 
violative  of  the  provisions  of  the  ordinance  and  the  Police  Com- 
mission Bill,  and  directing  a  peremptory  writ  to  issue  to  hiniy 
commanding  him  to  restore  them  to  their  places.  In  the  mean- 
time, in  the  expectation  that  the  writ  would  issue,  they  had  held 
themselves  in  readiness  to  resume  the  discharge  of  their  duties  as 
patrolmen.  Upon  their  restoration  to  office  on  April  27,  1910, 
each  presented  to  the  city  council  a  claim,  duly  verified,  for  his 
salary  during  the  time  elapsing  from  the  date  of  his  discharge 
until  he  was  restored  to  his  place,  at  the  rate  of  $100  per  month, 
as  fixed  by  the  city  ordinance.  The  council  failed  and  refused  to 
audit  and  allow  it.  Thereupon  the  plaintiff,  for  himself  and 
as  assignee  of  the  claims  of  all  the  others,  brought  this  action  to 
recover  from  the  city  the  amount  so  claimed  to  be  due.  The 
thirteen  counts  in  the  complaint  are  identical,  and  allege,  sub- 
stantially, the  facts  above  stated. 

The  defendant  contested  its  liability  on  the  grounds:  (1)  That, 
inasmuch  as  the  plaintiff  and  his  assignors  did  not  perform  any 
services  aa  patrolmen  after  their  removal  from  the  force,  they 
cannot  lawfully  claim  compensation,  even  though  they  were 
wrongfully  excluded  from  office  by  the  mayor;  and  (2)  that, 
having  instituted  mandamus  proceedings  to  obtain  a  restoration 
to  office  and  having  omitted  in  those  proceedings  to  assert  thdr 
claims  for  compensation,  which  they  might  have  done,  they  split 
their  causes  of  action,  with  the  result  that  the  final  judgment 
therein  is  a  bar,  by  way  of  estoppel,  to  recovery  in  this  action. 
The  trial  court  held  that  these  defenses  were  not  available  to  the 
defendant,  and  rendered  and  caused  to  be  entered  judgment  for 
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the  plaintiff  for  the  full  amount  claimed.  The  defendant  has  ap- 
pealed from  the  judgment  and  an  order  denying  its  motion  for  a 
new  trial.  It  is  insisted  that  the  court  erred  in  disregarding  each 
of  these  defenses. 

The  contention  of  counsel  in  support  of  the  first  defense  may 
be  stated  as  follows :  That  an  officer  is  not  entitled  to  compensa- 
tion for  the  performance  of  duties  pertaining  to  his  office,  unless 
such  compensation  is  fixed  and  allowed  by  law;  that  otherwise 
his  services  are  to  be  deemed  gratuitous;  that  when  the  law 
attaches  compensation  to  an  office,  coupled  with  a  provision,  ex- 
press or  implied,  that  it  is  due  and  payable  for  services  actually 
rendered,  the  right  to  receive  it  is  lost,  if  the  person  holding  title 
to  the  office  fails,  for  any  reason,  to  perform  the  services,  even 
though  he  is  prevented  from  doing  so  by  the  wrongful  act  of 
another,  as  that  of  a  superior  officer;  that  the  ordinance  under 
which  the  plaintiff  and  his  assignors  were  appointed  provides 
compensation  for  actual  service  only,  and  hence,  since  it  appears 
that  they  performed  no  service  while  out  of  office,  the  defendant  is 
not  liable  for  their  salaries  during  that  time. 

We  have  no  difficulty  in  giving  assent  to  the  rule  that,  when  a 
public  officer  claims  compensation  for  the  performance  of  duties 
[1]  appertaining  to  his  office,  either  by  way  of  fees  or  salary, 
he  must  be  able  to  support  his  claim  by  pointing  to  some  pro- 
vision of  law  authorizing  him  to  demand  it.  In  McOillic  v. 
Corby,  37  Mont.  249,  95  Pac.  1063,  17  L.  B.  A.,  n.  s.,  1263,  it  was 
said:  "The  right  of  a  public  officer  to  compensation  for  the  per- 
formance  of  duties  imposed  upon  him  by  law  does  not  rest  upon 
contract,  but  is  incident  to  the  right  to  hold  office;  and,  unless 
compensation  is  allowed  by  law,  he  may  not  lawfully  demand 
payment  as  upon  a  quantum  meruit  for  services  rendered."  The 
rule  is  recognized  in  the  early  case  of  Territory  v.  Carson,  7 
Mont.  417,  16  Pac.  569,  in  which,  it  was  held  that,  though  the 
duties  appertaining  to  the  office  of  a  probate  judge  were  enlarged 
during  his  term,  he  was  not,  for  that  reason,  entitled  to  addi- 
tional compensation ,  the  statutes  enlarging  his  duties  not  so  pro- 
viding.   In  Wight  v.  Board  of  County  Commissioners,  16  Mont. 
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479,  41  Pac.  271,  it  was  held  that,  dnce  the  statute  fixed  the  com- 
pensation of  a  county  surveyor  at  $7  per  day  while  making  a 
survey,  but  contained  no  provision  for  expenses,  he  was  not  enti- 
tled to  have  his  expenses  allowed  by  the  board  of  county  com- 
nussioners.  The  rule  was  again  recently  recognized  in  State  ex 
ret.  Rowe  v.  District  Court,  ante,  p.  318,  119  Pac  1103.  It  is 
closely  adhered  to  by  text-writers  and  courts  generally,  as  is 
shown  by  the  collection  of  cases  in  Wight  ▼.  Board  of  County 
Commissioners,  supra.  It  is  based  upon  considerations  of  public 
policy.  As  was  well  said  in  Territory  v.  Carson,  supra:  "The 
successful  effort  to  obtain  office  is  not  infrequently  speedily  fol- 
lowed by  efforts  to  increase  its  emoluments,  while  the  incessant 
changes  which  the  progressive  spirit  of  the  times  is  introducing 
effects,  almost  every  year,  changes  in  the  character  and  additions 
to  the  amount  of  duty  in  almost  every  official  station;  and  to 
allow  these  changes  and  additions  to  lay  the  foundation  for 
claims  for  extra  services  would  soon  introduce  intolerable  mis- 
chief." 

With  the  second  proposition  involved  in  counsel's  contention, 
we  do  not  agree.  The  ordinance,  the  substance  of  which,  so  far 
as  it  has  to  do  with  the  compensation  of  patrolmen,  is  set  out  in 
the  transcript,  and  declares  simply  that  the  compensation  of  the 
members  of  the  police  department  serving  as  patrolmen  is  fixed 
at  $1,200  per  annum,  payable  in  monthly  installments  of  $100 
each,  and  that  an  appropriation  is  made  for  such 'payment. 
There  is  no  doubt  of  the  soundness  of  the  proposition  that,  when 
a  statute  or  ordinance  declares  in  terms  that  an  officer  shall  re- 
ceive compensation  for  actual  services  only,  the  fact  of  service 
determines  his  right  to  claim  it.  {CHbbs  v.  City  of  Manchester, 
73  N.  H.  265,  61  Atl.  128 ;  Wilkinson  v.  City  of  Saginaw,  111 
Mich.  585,  70  N.  W.  142 ;  Hawkins  v.  Bay  City,  149  Mich.  268, 
112  N.  W.  997;  28  Cyc.  527.)  But  such  cases  arise  out  of  stat- 
utes or  ordinances  containing  explicit  provisions  requiring  actual 
service  as  a  condition  precedent  to  a  valid  claim  for  compensa- 
tion. The  general  rule  is  that  a  public  officer  is  entitled  to  the 
compensation  attached  to  the  office,  though  he  is  not  in  active 
servicCi  being  unable  to  perform  service  because  he  has  wrong- 
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fullj  been  excluded  or  ousted  from  it.  (Mechem's  Public  Offices 
and  Officers,  sec.  865 ;  Fitzsimmons  v.  City  of  Brooklyn,  102  N. 
T.  536,  55  Am.  Eep.  835,  7  N.  E.  787 ;  Andrews  v.  Portland,  79 
Me.  484,  10  Am.  St.  Eep.  280,  10  Atl.  458;  Leonard  v.  Terre 
Haute  (Ind.  App.),  93  N.  E.  872;  Beising  v.  City  of  Portland, 
57  Or.  295,  111  Pac.  377 ;  City  of  Louistnlle  v.  Corley,  25  Ky. 
lisw  Rep.  2174,  80  S.  W.  203.)  A  police  officer  comes  within  this 
rule ;  and  when  he  has  been  removed  without  legal  cause,  though 
by  one  having  authority  to  remove  for  cause,  the  removal  is  a 
[2]  nullity,  and  he  is  entitled  to  the  salary  accruing  after  such 
removal,  unless  by  his  acquiescence  he  must  be  deemed  to  have 
abandoned  his  office.  (28  Cyc.  526;  also  cases  cited  supra.)  In 
this  case  there  was  no  acquiescence  in  the  action  of  the  mayor; 
on  the  contrary,  proceedings  were  at  once  instituted  to  overturn 
it,  and  they  were  prosecuted  promptly  to  judgment.  It  has  been 
declared  by  this  court  that  one  regularly  appointed  to  service  as 
a  i>oliceman  or  patrolman  is  an  officer  whose  term  continues  dur- 
ing good  behavior,  or  until  he  is  disqualified  by  reason  of  age  or 
disease ,  and  that  he  cannot  be  removed,  except  for  cause  found 
is  pursuance  of  the  statute.  {State  ex  rel.  Quintin  v.  Edwards^ 
38  Mont.  250,  99  Pac.  940 ;  Id.,  40  Mont.  287, 106  Pac.  695 ;  State 
ex  rel.  Wynne  v.  Quinn,  40  Mont.  472,  107  Pac.  506.)  We  do 
not  think  the  word  ''serving,"  as  used  in  the  ordinance,  imposes 
any  restriction  upon  the  officer  to  claim,  or  upon  the  municipality 
[3]  to  pay,  compensation  during  the  continuance  of  the  term. 
The  phrase  ** serving  as  patrolmen"  is  equivalent  to  the  phrase 
**for  services  as  patrolmen" — a  form  of  expression  commonly 
used  to  designate  the  character  of  services  intended,  but  imposing 
no  limitation  upon  the  right  to  compensation,  so  long  as  title  to 
the  office  continues.  We  must  presume,  too,  that  the  court  below 
had  before  it  the  ordinance  itself,  instead  of  its  substance;  and 
therefore  that  its  construction  of  it  was  correct.  We  are  sup- 
ported in  this  conclusion,  persuasively  at  least,  by  the  clause  of 
the  Constitution  (Article  VII,  section  4),  which  provides  that 
the  governor  and  other  state  officers  ''shall  quarterly,  as  due, 
during  their  continuance  in  office,  receive  for  their  services," 
etc,  and  also  by  the  statute,  which  provides:  "County  officers  are 
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entitled  to  receive  as  axmual  compensation  or  salary  for  ser- 
vices/' etc.  (Bev.  Codes,  sec.  3116.)  No  one  has  ever  questioned 
the  right  of  such  an  officer  to  receive  the  salary  attached  to  his 
office,  merely  because  he  has  been  unlawfully  ousted  therefrom, 
and  for  this  cause  has  not  been  able  to  render  services.  Indeed, 
the  legislature,  by  declaring  that  no  warrant  shall  be  drawn  for 
any  part  of  a  salaiy,  pending  a  contest  for  the  office  to  which  it 
is  attached,  until  the  contest  has  been  finally  determined  (Bev. 
Codes,  sec.  375),  recognizes  the  principle  that  he  who  has  the 
title  may  receive  the  salaiy  incident  to  it,  whether  he  serves  or 
not. 

Nor  do  we  think  that  the  mandamus  proceedings  should  be  held 
to  operate  as  an  estoppel  upon  plaintiff  to  maintain  this  action. 
It  seems  to  us  to  be  the  better  rule  that  the  person  entitled  to  an 
office  cannot  successfully  maintain  a  claim  for  compensation 
until  he  has  made  good  his  claim  to  the  office.  So  when  one  has 
been  unlawfully  removed  by  a  superior  officer,  who  has  the 
power,  under  proper  circumstances,  to  make  the  removal,  he 
[4]  should  first  have  himself  restored  to  his  place,  before  he 
can  maintain  an  action  for  his  compensation.  The  mandamus 
proceedings  had  this  for  their  object.  They  were  instituted  for 
this  purpose  only.  The  city  council  had  taken  no  part  in  the 
unlawful  act  of  the  mayor,  and  therefore  was  not  liable  to  an 
action  in  that  behalf,  nor  at  all,  until  it  refused  to  pay  the  com* 
pensation  due.  It  may  be  that  under  the  authority  of  State  ex 
rel.  Oreat  Falls  Waterworks  Co.  v.  City  of  Oreat  Falls,  19  Mont. 
518,  49  Pac.  15,  and  State  ex  rel.  Kaiser  v.  City  of  Philipsburg, 
23  Mont.  16^  57  Pac.  405,  mandamus  might  have  been  resorted  to 
as  a  substitute  for  this  action.  We  shall  not  stop  to  determine 
whether  it  might  or  not.  Suffice  it  to  say,  that  the  plaintiff  and 
his  assignors,  by  bringing  the  mandamus  proceedings  and 
[6]  prosecuting  them  to  judgment,  did  not  split  their  cause  of 
action  by  failing  to  claim  damages  against  the  mayor,  but  merely 
put  themselves  in  the  position  to  maintain  this  action  in  case  the 
city  refused  to  pay  them.  They  could  not  maintain  an  action  to 
recover  their  compensation  until  it  had  been  judicially  deter- 
mined that  they  had  been  wrongfully  ousted.    {McVeany  v. 
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Mayor,  etc.j  80  N.  T.  185,  36  Am.  Hep.  600.)  The  course  pxur^ 
sued  in  this  case  was  recognized  as  proper  in  Kipley  v.  Luthardi, 
178  m.  525,  53  N.  E.  74,  and  City  of  Chicago  v.  Luthardt,  191 
lU.  516,  61  N.  B.  410. 

It  does  not  appear,  nor  is  it  even  suggested,  that  the  amounts 
claimed  by  plaintiff  and  his  assignors  have  been  paid  to  other 
persons  serving  in  their  places  during  the  time  they  were  ousted 
from  the  police  force.  The  city  is  therefore  liable  for  the  full 
amount. 

The  judgment  and  order  of  the  district  court  are  affirmed. 

Affirmed. 

Mk  JiTSTiOB  Smtth  and  Mb.  Justice  Holloway  concur. 


McDonnell  et  il.,  respondents,  v.  HUFFINE   et  al.. 

Defendants;  BAXTEB,  Appellant. 

(No.  8,054.) 
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[120  Ffeie.  792.] 

Quieting  Title — Water  and  Ditch  Bights — Parol  Conveyances — 
Easements — License — Abandonment  —  Prescriptive  Bights  — 
Documentary  Evidence — Exclusion — Harmless  Error — Mem^ 
randum  of  Costs — Time  for  Service, 

Ditch  Bights — ^Parol  OonveyanceB — ^Easement — Prescription. 

1.  A  parol  conveyance  of  an  easement  to  run  a  ditch  over  the  grantor's 
land,  though  ineffectual  to  pass  title  to  the  easement  because  of  the 
statute  of  frauds,  will,  if  followed  by  user  for  the  required  period, 
establish  a  prescriptive  title  to  it. 

Same — ^Easement — ^License — Intent    of    Grantor — Evidence. 

2.  Evidence  held  to  show  that  it  was  the  intention  of  the  grantor  to 
convey  an  easement  giving  the  grantee  the  right  to  run  a  ditch  over 
his  lajid,  and  not  simply  to  create  a  revocable  license. 

Same — ^Easement — License — ^Evidence. 

3.  The  intent  which  animated  one  when  he  granted  a  right  to  run  a 
ditch  over  his  land  is  an  important  consideration  in  determining 
whether  the  right  so  granted  amounted  to  a  revocable  license  or  an 
easementi 
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Same — Water  Bights — Nature  of. 

4.  The  ownership  of  a  ditch  right  and  that  of  a  water  right  are  mat- 
ters separate  and  distinct.  One  may  own  a  ditch  without  being  pos- 
sessed of  a  water  right,  and  vice  versa;  hence  where  one  claims  a  ditch 
right  by  prescription  he  may  not  be  depriyed  thereof  merely  because 
he  never  owned  a  water  right  but  had  to  depend  for  the  use  of  the 
ditch  upon  leased  water. 

Same^Abandonment. 

5.  A  ditch  right  and  a  right  to  use  water  being  matters  separate  and 
distinct,  the  abandonment  of  one  does  not  necessarily  imply  the  aban- 
donment of  the  other. 

Same — ^Bight  by  Prescription — ^Verbal  Objections  Insufficient. 

6.  Mere  verbal  objections  to  the  use  of  ditches  over  one's  land  are 
insufficient  to  stop  the  ripening  of  a  claim  of  easement  by  prescription; 
to  defeat  such  a  claim  the  adverse  possession  must  have  been  disturbed 
or  the  continuity  thereof  broken  during  the  statutory  period. 

Same — ^Easements — Appurtenances — ^Prescription — ^Deeds. 

7.  Where  at  the  time  land  is  conveyed  a  ditch  right  over  it  had  been 
acquired  by  prescription,  the  fact  that  the  deed  did  not  specifically 
mention  such  right  cannot  deprive  the  claimant  of  it;  if  appurtenant 
to  the  land,  the  easement  was  conveyed  by  the  deed  even  though  not 

« mentioned  therein. 

Quieting  Title — Equitable  Title  Sufficient  to  Maintain  Action. 

8.  Possession  of  real  property  under  an  equitable  title  is  sufficient  to 
enable  a  party  to  maintain  an  action  to  quiet  title  as  against  a  third 
party. 

Ditch   Bights — Easements — Prescription — ^Documentary  Evidence. 

9.  Where  a  ditch  right  by  adverse  user  was  initiated  on  the  day  & 
conveyance  of  the  land  was  made  and  had  ripened  into  a  claim  of  ease- 
ment by  prescription  before  suit  to  quiet  title  was  commenced,  anj 
limitations  placed  upon  the  use  of  water  and  ditches  appurtenant  to 
the  land  by  a  contract  between  the  grantor  and  a  canal  company,  if 
any  were  made  or  intended,  were  immaterial;  hence  the  introduction 
of  the  deed  in  evidence  without  the  contract  (both  documents  consti- 
tuting but  one  instrument)  held  not  error. 

Same. 

10.  Where  a  ditch  right  acquired  by  prescription  was  initiated  in  the 
year  1892,  the  question  of  the  extent  of  the  use  of  the  ditch  made  prior 
thereto  was  immaterial. 

Same — ^Easement — Extent  of  Use — Change — ^EstoppeL 

11.  While  an  easement  by  prescription  must  be  confined  to  the  exact 
use  originally  made  of  it,  the  owner  of  the  servient  estate  is  estopped 
to  complain  of  a  more  extended  one  where  for  eighteen  years  after  the 
beginning  of  the  enlarged  use  he  failed  to  object  to  it. 

Memorandum  of  Costs — Time  for  Service — Statutes. 

12.  Held,  under  section  7170,  Bevised  Codes,  prescribing  that  the  memo« 
randum  of  costs  must  be  filed  and  served  within  five  days  after  the 
verdict  or  notice  of  the  decision  of  the  court,  that  the  five  days  must 
be  computed  from  the  date  upon  which  the  court's  written  findings 
and  conclusions  of  law  in  an  action  to  quiet  title  were  filed,  and  not 
from  the  day  on  which  it  announced  its  decision  orally. 

Equity — Insufficiency  of  Evidence— Beview. 

13.  In  equity  cases,  appellant  who  claims  that  the  court's  flndinga  are 
not  supported  by  the  evidence  has  the  burden  of  showing  that  the  evi- 
dence preponderates  against  them. 
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Appeal  from  District  Court,  Oallatin  County;  W.  B.  C.  Stew^ 
itrt,  Judge. 

Action  to  quiet  title  and  for  an  injunction  by  John  E.  Mc- 
Donnell and  another,  against  John  D.  Hufi^e  and  others. 
From  a  decree  in  favor  of  plaintiffs,  and  from  an  order  denying 
him  a  new  trial,  defendant  Robert  A.  Baxter  appeals.    Affirmed. 

Mr.  John  A.  Luce  submitted  a  brief  in  behalf  of  Appellant, 
and  argued  the  cause  orally. 

''An  easement  is  an  interest  in  lands,  and  the  instrument  con- 
veying an  easement  must  conform  to  the  requirements  of  the 
statutes  of  frauds  and  be  executed  with  the  formalities  essential 
to  conveyance  of  estates  in  land."  (10  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  409,  410,  and  cases  cited.)  **An  easement  is  an  in- 
corporeal hereditament  and  can  pass  only  by  deed.*'  {Id.;  see, 
also,  Oreat  Falls  Waterworks  Co.  v.  Great  Northern  By.  Co.,  21 
Mont.  487,  54  Pac.  963.)  The  use  of  a  ditch  by  license  or  per- 
mission is  in  no  sense  an  easement.  It  is  the  universal  rule  that 
the  exercise  of  a  right  under  license  or  by  permission  will  not 
ripen  into  an  easement,  as  there  can  be  no  adverse  possession  in 
such  a  case.  {Crawford  v.  Minnesota  &  Mont.  Land  dk  Imp. 
Co.,  15  Mont.  153,  38  Pac.  713;  1  Cyc.  1030,  and  cases  cited; 
Dexter  v.  Tree,  117  111.  532,  6  N.  E.  506,  and  cases  cited ;  Cargar 
V.  Fee,  140  Ind.  572,  39  N.  E.  93;  Johnson  v.  Enapp,  150  Mass. 
267,  23  N.  E.  40 ;  Wiseman  v.  Lucksinger,  84  N.  Y.  31,  38  Am. 
Rep.  479 ;  Elster  v.  City  of  Springfield,  49  Ohio  St.  82,  30  N.  E. 
274 ;  Pentland  v.  Keep,  41  Wis.  490 ;  Thoemke  v.  Fiedler,  91  Wis. 
386,  64  N.  W.  1030.)  An  easement  by  prescription  presupposes 
a  grant,  and  is  to  be  confined  to  the  exact  use  originally  made 
and  cannot  be  extended.  (10  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
430;  Jennison  v.  Walker,  11  Gray  (Mass.),  423;  Atwater  v. 
Bodfish,  11  Gray  (Mass.),  150;  Holsm^in  v.  Boiling  Spring  etc. 
Co.,  14  N.  J.  Eq.  346.)  "The  extent  of  a  servitude  is  deter- 
mined lyy  the  terms  of  the  grant,  or  by  the  nature  of  the  enjoy- 
ment by  which  it  was  acquired."     (Bev.  Codes,  sec.  4512.) 
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Taking  the  extreme  evidence  as  to  the  nature  of  the  use  in  this 
case  as  if  it  were  a  grant  which  had  been  made  to  the  predecessors 
in  interest  of  the  plaintiffs,  it  would  have  been  a  grant  of  the 
right  to  flow  not  to  exceed  100  inches  of  the  waters  of  Middle 
creek,  each,  across  the  lands  of  the  defendant  Baxter.  We  con- 
tend that  the  evidence  shows  that  this  use  did  not  at  any  time 
exceed  sixty  inches.  Furthermore,  the  right  from  Middle  creek 
which  we  are  supposing  had  been  granted  was  only  a  high-water 
right  which  at  some  times  could  be  used  and  at  other  times  not 
This  would  be  the  limitation  upon  the  rights  of  the  plaintiffs, 
even  though  a  grant  had  been  made.  In  no  way  would  the  plain- 
tiffs have  the  right  to  change  the  use.  (Whislow  v.  VaUejo,  148 
Cal.  723,  113  Am.  St.  Rep.  349,  84  Pac.  191,  5  L.  R.  A.,  n.  s., 
851,  7  Ann.  Cas.  851.)  In  Allen  v.  San  Jose  Land  dk  Waier  Co., 
92  Cal.  138,  28  Pac.  215,  15  L.  R.  A.  93,  it  was  held  that  where 
the  defendant  was  the  owner  of  an  easement  and  ran  water  in 
an  open  ditch  over  the  plaintiff's  land,  he  could  not  change  the 
easement  by  running  the  water  in  a  pipe  in  the  ditch  because 
the  same  tended  to  substitute  a  new  and  different  servitude. 
{Koenigs  v.  Jung,  73  Wis.  178,  40  N.  W.  801 ;  McMilUan  ▼. 
Lauer,  24  N.  Y.  Supp.  951;  Simpson  v.  Coe,  4t  N.  H.  301.)  It 
has  been  repeatedly  held  that  private  ways  over  a  piece  of  land 
to  one  piece  cannot  be  extended  or  used  to  reach  other  lands. 
(Greene  v.  Cam,ny,  137  Mass.  64;  Albert  v.  Thomas,  73  Md.  181, 
20  Atl.  912;  Steams  v.  Mullen,  4  Gray  (Mass.),  151;  Smith  v. 
Porter,  10  Gray  (Mass.),  66;  French  v.  Marstin,  32  N. 
H.  316.)  A  grant  of  a  right  to  build  a  ditch  to  a  mill  on  one 
piece  of  land  conveys  no  right  to  build  a  ditch  to  or  on  other  land. 
(Dickerson  v.  Mickter,  54  Mass.  217.)  A  right  to  convey  a  cer- 
tain amount  of  water,  where  the  water  is  taken  through  a  flume, 
is  measured  by  the  capacity  of  the  flume.  {Oilford  Hosiery  Co. 
V.  Pittman  Mfg.  Co,,  63  N.  H.  500,  3  Atl.  641.)  There  was  no 
right  in  the  plaintiffs,  therefore,  to  enlarge  or  change  the  use. 
(See  Onthank  v.  Lake  Shore  &  M.  S.  R.  Co,,  71  N.  Y.  194,  27 
Am.  Rep.  35.)  The  rights  of  the  predecessors  of  plaintiffs  being 
confined  to  the  Middle  creek  right,  when  this  right  was  aban- 
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doned  all  rigltts  in  the  ditch  to  flow  the  Middle  creek  water 
through  the  same  became  abandoned  also  and  became  extin-< 
guished  thereby.     (Bev.  Codes,  sec.  4517 ;  10  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  438,  and  cases  cited.) 

**A  deed  will  not  convey  an  easement  by  the  use  of  the  word 
*  appurtenances'  unless  it  has  ripened  by  prescription.*'  (10 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  419,  and  cases  cited ;  Spauldr 
ing  V.  Abbott,  55  N.  H.  423 ;  Swazey  v.  Brooks,  34  Vt.  451.)  No 
easement  being  described  or  mentioned  in  Wilson's  deed  to 
Wylie,  and  it  never  having  become  appurtenant,  his  use  cannot 
be  tacked  to  Wy lie's  so  as  to  complete  the  prescriptive  period. 
{Mazyck  v.  Wight,  2  Brev.  (S.  C.)  151;  King  v.  Smith,  Rice  (S. 
C),  11;  Pegues  v.  Warley,  14  S.  C.  180.)  There  was  no  ''color 
of  title"  because  Wilson's  deed  did  not  describe  the  ditch.  (1 
Cyc.  1090,  and  citations.) 

The  failure  to  make  findings  upon  material  issues  is  reversible 
error.  {Estill  v.  Irvine,  10  Mont.  509,  26  Pac.  1005 ;  Quinlan  v. 
Calvert,  31  Mont.  115,  77  Pac.  428 ;  Christy  v.  Spring  Valley  W. 
W.,  84  Cal.  541,  24  Pac.  307 ;  McTarndhan  v.  Pike,  91  Cal.  540, 
27  Pac.  784 ;  Ball  v.  Kehl,  95  Cal.  606,  30  Pac.  780 ;  Duane  v. 
Neumann  (Cal.),  2  Pac.  274;  Everett  v.  Jones,  32  Utah,  489,  91 
Pac.  360;  Leviston  v.  Ryan,  75  Cal.  293,  17  Pac.  239;  Later  v. 
Haywood,  14  Idaho,  45,  93  Pac.  374.)  It  became  and  was  the 
duty  of  the  court  to  supply  the  omissions  in  the  findings  when  its 
attention  was  called  to  such  omissions.  (Luse  v.  Isthmus  T.  R. 
Co,,  6  Or.  125,  25  Am.  Rep.  506 ;  Simmons  v.  Richardson,  5  Hun 
(N.  Y.),  177;  Logan  v.  Hale,  42  Cal.  646;  Ogbum  v.  Connor,  46 
Cal.  353,  13  Am.  Rep.  213;  Hayes  v.  Witherbee,  60  Cal.  396; 
Mitchell  V.  Jensen,  29  Utah,  346,  81  Pac.  165.) 

The  court  erred  in  overruling  defendant  Baxter's  motion  to 
tax  costs.  The  memorandum  of  costs  was  not  filed  within  the 
time  allowed  by  law.  {Kinsley  v.  New  Vulture  Min.  Co,,  11 
Ariz.  66,  90  Pac.  438, 110  Pac.  1135 ;  Reins  v.  King,  27  Mont.  511, 
71  Pac.  763 ;  Dow  v.  Ross,  90  Cal.  562,  27  Pac.  409 ;  MuUally  v. 
Irish-American  Ben^  Assn.,  69  CaL  559,  11  Pac.  215.) 
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Mr.  George  Y.  Patten  submitted  a  brief  in  behalf  of  Bespond- 
ents,  and  argued  the  cause  orally. 

The  continuous  use  of  an  easement  for  the  statutory  period 
establishes  a  title  although  the  easement  is  held  under  a  parol 
grant  which  is  void  under  the  statute  of  frauds.  (14  Cyc.  1152; 
Talbott  V.  Thorn,  91  Ky.  417,  16  S.  W.  88.)  A  case  in  point, 
and  with  similar  facts,  is  that  of  Lechman  v.  Mills,  46  Wash.  624, 
91  Pac.  11,  13  L.  R.  A.,  n.  s.,  990,  13  Ann.  Cas.  923.  (See,  also, 
Coventon  v.  Seufert,  23  Or.  548,  32  Pac.  508 ;  Oyra  v.  Windier 
40  Colo.  366,  91  Pac.  36 ;  Schmidt  v.  Brotvn,  226  111  590,  117  Am. 
St  Rep.  261,  80  N.  E.  1071,  11  L.  R.  A.,  n.  s.,  457 ;  Settle  v.  Cox, 
28  Ky.  Law  Rep.  510,  89  S.  W.  534;  Ashley  v.  Ashley,  4  Gray 
(Mass.),  197 ;  Wells  v.  Parker,  74  N.  H.  193,  66  Atl.  121.)  It  is 
the  use  of  an  easement  during  the  statutory  period  that  deter- 
mines the  extent  of  the  right,  (14  Cyc.  1154  h;  Boynton  v. 
Longley,  19  Nev.  69,  3  Am.  St.  Rep.  781,  6  Pac.  441.) 

Appellant's  counsel  contends  that  the  use  of  the  ditch  by  re- 
spondents and  their  respective  predecessors  has  been  under  a 
license,  and  that  the  exercise  of  a  right  under  license  or  by  per- 
mission will  not  ripen  into  an  easement,  as  there  can  be  no 
adverse  possession  in  such  a  case.  We  concede  the  correctness 
of  this  principle  of  law,  but  deny  the  premise.  We  insist  that 
appellant's  theory  of  a  license,  or  permissive  use,  is  without  sup- 
port in  the  testimony.  It  may  be  noticed,  however,  although  it 
is  not  pertinent  here,  that  a  permissive  use  may  be  changed  to 
an  adverse  use  by  an  assertion  of  right  brought  home  to  the 
licensor,  and  may  then  ripen  into  a  prescription*  (14  Cyc. 
1152.) 

It  is  also  contended  that  the  change  from  Middle  creek  water 
to  Farmers'  canal  water  operated  as  an  abandonment,  even  if 
respondents'  predecessors  had  rights  or  easements.  If  a  change 
is  not  in  the  kind  of  use,  but  merely  one  of  degree,  imposing  no 
greater  burden  on  the  servient  estate,  the  right  to  use  the  ease^ 
ment  is  not  affected.  {Baldwin  v.  Boston  etc.  By.  Co.,  181  Mass. 
166,  63  N.  E.  428.) 
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Another  contention  is  that  a  man  cannot  either  initiate  or  hold 
a  ditch  right  unless  he  owns  water.  One  may  own  a  ditch  with- 
out owning  a  water  right,  and  vice  versa,  (Long  on  Irrigation, 
sec.  74 ;  see,  also,  Clifford  v.  Larrieu,  2  Ariz.  202,  11  Pac.  397 ; 
McLear  v.  Hapgood,  85  Cal.  555,  24  Pac.  788 ;  Stocker  v.  Kirtley, 
6  Idaho,  795,  59  Pac.  891.)  The  right  to  the  use  of  an  irrigating 
ditch  for  the  benefit  of  one's  land  may  exist  although  he  can 
enjoy  the  same  only  by  procuring  a  right  of  way  through  inter* 
vening  lands.  {Blankenship  v.  Whaley,  142  Cal.  566,  76  Pac. 
237 ;  Swank  v.  Sweetwater  Irr.  &  Power  Co.,  15  Idaho,  353,  98 
Pac.  297.) 

Where  an  easement  is  appurtenant  to  land,  it  passes  without 
being  specifically  mentioned.  (14  Cyc.  1184.)  A  transfer  of 
real  property  passes  all  easements  attached  thereto.  (Bey. 
Codes,  sec.  4618.) 

Sec.  7110,  Revised  Codes,  provides  that  the  cost  bill  must  be 
served  and  filed  *' within  five  days  after  the  verdict  or  notice  of 
the  decision  of  the  court  or  referee."  This  section  was  taken 
verbatim  from  section  1033  of  the  California  Code  of  Civil 
Procedure.  The  question  here  is  as  to  the  interpretation  of 
the  word  ^'decision"  in  the  clause  quoted  above.  It  was  con- 
strued to  mean  the  findings  of  fact  and  conclusions  of  law, 
signed  by  the  court,  and  filed  with  the  clerk  as  the  basis  of  the 
judgment  entered,  in  the  case  of  Porter  v.  Hopkins,  63  Cal.  55. 
(See,  also,  MulUUly  v.  Irish-American  B.  Soc,  69  Cal.  559,  11 
Pac.  215.)  In  1899  the  California  statute  above  was  amended 
by  adding  thereto  the  sentence:  ''By  the  decision  of  the  court, 
or  referee,  herein  referred  to,  is  meant  the  signing  and  filing  of 
the  findings  of  fact  and  conclusions  of  law."  In  Carpy  v.  Dow- 
dell,  129  Cal.  244,  61  Pac.  1126,  this  amendment  was  held  to  be 
merely  declaratory  of  existing  law.  The  above  interpretation 
was  the  settled  law  of  California  when  the  statute  with  that 
interpretation  was  adopted  by  this  state.  {Deer  Lodge  Co.  v. 
United  States  Fidelity  &  Guaranty  Co.,  42  Mont.  315,  112  Pac. 
1060.)  The  California  court  has  also  held  that  a  cost  bill  filed 
before  the  filing  of  the  findings  of  fact  and  conclusions  of  law  is 
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premature,  and  will  be  stricken  out  on  motion.     (Sellick  v.  De 
Carlow,  95  Cal.  644,  30  Pac.  795.) 

Mr.  Oeorge  D.  Pease,  for  Respondents,  submitted  a  brief  and 
ar^ed  the  cause  orally. 

The  real  issue  in  this  action  is  whether  or  not  the  respondents 
McDonnell  and  Tedrick  own  a  right  of  way  over  the  lands  of 
appellant  Baxter  for  the  operation  and  maintenance  of  two  irri- 
gating ditches,  each  to  carry  and  convey  300  inches  of  water  for 
respondents.  These  two  ditches  having  been  constructed  and  in 
operation  prior  to  the  time  that  patent  was  issued  from  the 
United  States,  a  right  of  way  was  granted  by  the  United  States  to 
the  predecessors  in  interest  of  the  respondents.  (U.  S.  Rev. 
Stats.,  sec.  2339.)  In  the  Montana  cases  of  Atchison  v.  Peterson, 
20  Wall.  (U.  S.)  507,  22  L.  Ed.  414,  1  Morr.  Min.  Rep.  583,  and 
Basey  v.  Gallagher,  20  Wall.  (U.  S.)  670,  22  L.  Ed.  452,  1  Morr. 
Min.  Rep.  683,  the  supreme  court  of  the  United  States  construed 
this  section  of  the  statute,  and  in  the  cases  of  Broder  v.  Water 
Co,,  101  U.  S.  274,  25  L.  Ed.  790,  5  Morr.  Min.  Rep.  33,  and  Jen- 
nison  v.  Kirk,  98  U.  S.  453,  25  L.  Ed.  240,  4  Morr.  Min.  Rep.  504, 
that  court  confirmed  the  principle  enunciated  by  the  above  sec- 
tion. And  this  court  in  the  case  of  Cottonwood  Ditch  Co.  v.  Thom, 
39  Mont.  115,  101  Pac.  825,  104  Pac.  281,  in  a  case  involving  the 
right  of  way  for  a  ditch,  sustained  this  same  principle.  In  that 
case  the  ditch  was  constructed  over  government  lands  before  the 
homestead  filing  was  made  and  this  court  held  that  the  home- 
steader took  the  lands  subject  to  the  right  of  way  for  plaintiff's 
ditch.  (See,  also,  Tynon  v.  Despain,  22  Colo.  240,  43  Pac.  1039; 
Farmers'  High  Line  Canal  Reservoir  Co.  v.  Moon,  22  Colo.  560, 
45  Pac.  487.)  In  the  case  here  on  appeal  Reeves  was  in  the 
possession  of  the  lands  over  which  the  ditches  in  controversy 
were  constructed  prior  to  the  time  that  either  Reeves  or  Baxter 
filed  upon  the  same.  Consequently,  both  Reeves  and  Baxter, 
when  they  afterward  received  patents  for  said  lands,  took  said 
lands  subject  to  the  right  of  way  for  plaintiff's  ditches  over  the 
same.    Reeves,  the  owner  of  the  land  at  the  time  the  ditches  were 
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constructed,  having  consented  to  the  building  of  the  same,  Bax- 
ter, his  successor  in  interest,  is  estopped  from  denying  the  right 
of  the  plaintiffs  or  collecting  damages  therefor.  {Northern 
Pacific  By.  Co.  v.  Murray,  87  Fed.  648 ;  Maffet  v.  Quine,  93  Fed. 
347.) 

MR.  JUSTICE  HOLLOWAY  deKvered  the  opinion  of  the 
court 

Some  time  prior  to  1871  a  ditch  was  constructed  from  Middle 
creek,  in  Gallatin  county,  and  used  for  conveying  water  for 
irrigation  and  other  useful  purposes.  The  ditch  was  then  known 
as  the  Newell  ditch,  and  was  used  by  Bean,  Cline,  Ferguson, 
McCormick,  Idndley  and  Jewett,  who  owned  or  occupied  ranches 
along  the  course  of  the  ditch.  Tho  ditch  headed  in  Middle 
creek  south  of  these  ranches  and  the  fall  of  the  country  is  to  the 
north.  About  1871  Adam  C.  Beeves  settled  on  lands  immedi- 
ately north  of  these  ranches,  made  homestead  entry,  and  also 
inclosed  two  government  forty-acre  tracts  adjoining  his  home- 
stead on  the  north.  Shortly  afterward  Beeves  obtained  from 
McCormick  some  sort  of  right  to  enlarge,  extend  and  use  the 
Newell  ditch,  and  he  did  extend  the  main  ditch  to  his  home- 
stead, and  then,  by  constructing  two  prongs  or  branches,  ex- 
tended it  to  the  two  government  forties  which  he  had  inclosed. 
After  this  work  was  completed,  and  about  1878,  Stephen  D. 
Parsons,  Arthur  E.  Blaine  and  J.  H.  Nixon  settled  on  lands  to 
the  north  and  northwest  of  Beeves,  and  obtained  from  Beeves  a 
right  of  some  character  to  extend  the  two  prongs  or  branches 
of  the  old  Newell  ditch  across  the  two  government  forties  which 
Beeves  had  inclosed,  so  as  to  convey  water  to  their  ranches. 
About  this  time  the  Newell  ditch  came  to  be  known  as  the  Par- 
sons-Grove ditch.  During  those  early  days  all  the  claimants  in 
the  ditch  used  water  from  Middle  creek,  but  their  use  was  made 
uncertain  by  the  claim  of  prior  appropriators.  About  1892  the 
Farmers'  canal  was  constructed  which  conveyed  water  from  the 
West  Gallatin  river  in  a  northeasterly  direction  over  Middle 
creek  and  across  the  old  Newell  ditch.    Thereafter  the  users  of 
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the  Newell  or  Parsoos-Qrove  ditch  obtained  water  rights  from 
the  canal  and  gradually  gave  np  their  claims  to  water  from 
Middle  creek ;  and  by  1895  or  1896  the  Middle  creek  claims  were 
entirely  abandoned  and  thereafter  qanal  water  was  used  exclu- 
sively. The  McDonnell  rights  to  canal  water  were  acquired 
about  1898,  and  the  Tedrick  right  was  acquired  about  1907. 
Parsons  conveyed  his  ranch  to  Wilson,  Wilson  conveyed  to  W. 
W.  Wylie,  and  Wylie  conveyed  to  the  plaintiff  McDonnell. 
Blaine  conveyed  his  ranch  to  the  plaintiff  Tedrick.  The  Nixon 
property  is  not  involved  in  this  controversy.  About  1879  Reeves 
made  timber  culture  entry  on  the  east  forty  of  government  land 
which  he  had  inclosed,  received  patent,  and  in  1893  transferred 
it  to  the  defendant  Baxter.  In  1897  Baxter  made  desert  entry 
on  the  west  forty  of  government  land  which  Beeves  had  inclosed, 
and  later  received  patent  for  it.  These  plaintiffs,  claiming  ditch 
rights  or  easements  over  the  two  forty-acre  tracts  just  mentioned, 
brought  this  suit  to  quiet  their  title,  and  for  an  injunction.  A 
preliminary  injunction  was  issued  and  upon  final  hearing  was 
made  permanent.  Defendant  Baxter  has  appealed  from  a  final 
decree  in  favor  of  plaintiffs,  and  from  an  order  of  the  district 
court  denying  him  a  new  trial. 

The  plaintiffs  claim  rights  by  prescription  to  use  the  tvro 
prongs  or  branches  which  constitute  an  extension  of  the  Newell 
or  Parsons-Orove  ditch  to  convey  to  their  ranches  300  inches  of 
water — 150  inches  for  each — for  irrigation  and  other  useful  pur- 
poses; and  in  their  complaint  they  allege  that  for  more  than 
thirty  years  they  and  their  predecessors  in  interest  have  been  in 
the  open,  notorious,  continuous,  uninterrupted  and  adverse  occu- 
pation, use  and  enjoyment  of  these  ditches  through  the  lands  of 
the  defendant  Baxter  under  claims  of  right.  Stripped  of  other 
allegations  not  material  upon  this  appeal,  the  foregoing  briefly 
presents  the  plaintiffs'  claims  which  are  disputed  by  the  defend- 
ant Baxter  in  his  answer.  One  of  the  principal  contentions 
made  by  counsel  for  appellant  Baxter  arises  over  the  question: 
What  character  of  right  did  Parsons  and  Blaine,  the  prede- 
cessors of  these  plaintiffs,  acquire  from  Beeves  in  1878,  when 
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they  extended  the  two  prongs  or  branches  of  the  ditch  across  the 
two  forty-acre  tracts,  then  in  possession  of  Reeves,  for  the  pur- 
pose of  conveying  water  upon  their  ranches  t 

The  trial  court  found  that  Reeves  intended  to  convey  by  oral 
grant  an  easement  or  ditch  right  over  each  of  the  two  forties. 
Appellant  contends  that  the  transaction  between  Reeves  on  the 
one  part,  and  Parsons  and  Blaine  on  the  other,  amounted  to  noth- 
ing more  than  a  revocable  license.  If  the  trial  court's  finding 
is  justified  by  the  evidence,  then  it  follows  that  although  the 
[1]  verbal  grant  was  ineffectual  to  pass  title  to  the  easements 
because  of  the  statute  of  frauds,  it  did  furnish  a  sufficient  founda- 
tion upon  which  to  lay  a  claim  of  adverse  user.  In  the  note  to 
Lechman  v.  MUU  (46  Wash.  624,  91  Pac.  11),  as  reported  in  13  L. 
B.  A.,  n.  s.,  990,  the  author  says:  ''The  authorities  appear  to  be 
unanimous  in  supporting  the  rule  that  the  parol  conveyance  of 
an  easement,  though  void  under  the  statute  of  frauds,  will,  if  fol- 
lowed by  user  for  the  period  of  prescription,  establish  a  prescrip- 
tive title  to  the  easement.  At  least  no  decision  can  be  found 
which  in  any  manner  questions  this  proposition.''  Leading 
eases  supporting  the  rule  just  announced  are :  Lechman  v.  Mills, 
above;  Coventon  v.  Seufert,  23  Or.  548,  32  Pac.  508;  Oyra  v. 
Windier,  40  Colo.  366,  91  Pac.  36 ;  Sumner  v.  Stevens,  6  Met. 
(Mass.)  337;  Jewett  v.  Hussey,  70  Me.  433;  Schmidt  v.  Brown, 
226  HI.  590,  117  Am.  St.  Rep.  261,  80  N.  E.  1071,  11  L.  R.  A., 
n.  s.,  457 ;  Wells  v.  Parker,  74  N.  H.  193,  66  Atl.  121 ;  Talbott  v. 
Thorn,  91  Ky.  417,  16  S.  W.  88.  To  the  same  effect  are  Gould 
on  Waters,  sec.  338 ;  Washburn  on  Easements,  3d  ed.,  p.  135 ;  and 
14  Cyc.  1152. 

Beeves  testified  upon  the  trial  of  this  case,  in  effect,  that  he 
gave  to  Parsons,  Blaine  and  Nixon  permission  to  use  the  two 
ditches  and  extend  them  so  as  to  convey  water  upon  the  Parsons, 
Blaine  and  Nixon  ranches.  He  further  testified:  ''As  near  as  I 
can  remember,  Parsons,  Blaine,  Nixon  and  myself  claimed  equal 
rights  in  the  ditch,  and  worked  so  as  to  accommodate  each  other 
as  far  as  possible.  •  •  •  I  remember  that  Parsons,  Nixon 
and  Blaine  were  always  considered  members  of  the  Newell  or 
Parttons-Qrove  Ditch  Company.    •    •    •    There  is  no  doubt  in 
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my  mind  that  Mr.  Tedrick  and  Mr.  McDonnell  have  just  as  good 
a  right  in  those  ditches  as  Huffine  and  I  ever  had." 

Plaintiffs  also  offered  in  evidence  a  water  right  declaration, 
executed  and  recorded  by  Beeves,  Blaine,  Parsons,  Nixon,  Huffine 
and  six  others,  each  claiming  100  inches  of  water  from  Middle 
creek  through  the  "old  Newell  ditch.*'  While  the  evidence  of 
[2]  Beeves  is  not  very  satisfactory,  being  largely  in  the  nature 
of  his  conclusions,  the  evidence,  taken  as  a  whole,  seems  sufficient 
to  convince  anyone  that  it  was  the  intention  of  Beeves  to  convey 
an  easement,  and  not  to  create  a  mere  revocable  license, — and 
after  all,  the  intent  which  animated  Beeves  when  he  accorded  to 
[3]  Parsons,  Blaine  and  Nixon  the  right  to  extend  and  use  the 
ditches  is  the  matter  of  prime  consideration  here.  {Wells  v. 
Parker,  above.)  But  if  it  be  said  that  Beeves  was  not  in  a  posi- 
tion to  make  such  grant  by  reason  of  the  fact  that  the  land  be- 
longed to  the  government,  then  Parsons  and  Blaine  acquired  the 
right  by  virtue  of  section  2339  of  the  Bevised  Statutes  of  the 
United  States ;  for  it  cannot  be  possible  that  land  can  be  so  held 
that  there  is  not  anyone  who  can  grant  an  easement  over  it. 
Either  the  government  did  grant  the  right  or  Beeves  was  in  a 
position  to  make  the  grant. 

Some  contention  is  made  that  the  use  of  these  ditches  could 
not  have  been  adverse,  because  Wilson,  a  predecessor  of  plaintiff 
McDonnell  and  plaintiff  Tedrick,  during  certain  seasons  leased 
water  from  defendant  Baxter  and  conveyed  it  through  these 
ditches  after  Baxter  became  the  owner  of  the  two  forty-acre 
tracts  above  mentioned.  This  contention  is  apparently  based 
upon  the  assumption  that  the  lessee  of  water  must  be  also  a  lessee 
of  the  ditch  which  conveys  it,  or,  in  other  words,  that  a  water 
ditch  cannot  be  appurtenant  to  land  unless  the  land  owner 
also  has  a  valid  water  right.  That  this  assumption  is  entirely 
[4]  erroneous  is  clear.  One  may  own  a  ditch  right  without  own- 
ing a  water  right,  or  a  water  right  without  a  ditch  right.  The 
authorities  are  uniform  in  so  holding.  In  Long  on  Irrigation, 
section  74,  it  is  said :  ''It  is  to  be  noted  that  an  irrigation  ditch  as 
property  is  entirely  distinct  from  the  right  to  conduct  water 
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through  it.  The  ownership  of  the  ditch  and  that  of  the  water 
right  may  be,  and  often  is,  vested  in  the  same  person,  but  one 
may  own  a  diteh  without  owning  a  water  right  and  vice  versa/' 

In  1  Wiel  on  Water  Rights  in  the  Western  States,  section  280, 
the  author  says:  ''The  water  right  is  entirely  distinct  from  the 
right  to  the  ditch,  canal  or  other  structure  in  which  the  water 
is  conveyed.  The  latter  is  an  easement  over  land.  The  former 
is  an  incorporeal  hereditament  sui  generis,  in  the  flow  and  use  of 
the  stream  as  a  natural  resource,  and  not  an  easement.  The 
water  right  and  ditch  right  may  be  conveyed  separately,  or  the 
one  may  exist  without  the  other.  An  abandonment  of  one  does 
not  necessarily  include  abandonment  of  the  other.  One  may, 
however,  be  appurtenant  to  the  other."  And  in  sections  455  and 
456,  where  the  same  subject  is  treated  more  in  detail,  many  ex- 
amples are  given  to  illustrate  the  doctrine,  and  numerous  cases 
are  cited  which  fully  support  the  text. 

The  fact,  then,  that  Wilson  and  Tedrick  rented  water  for  irri- 
gation from  defendant  Baxter,  while  it  made  them  Baxter's 
tenants  as  to  the  water  right,  did  not  reflect  at  all  upon  the 
question  of  ownership  of  the  ditches  through  which  the  water 
was  conveyed.  And  if  these  ditches  were  actually  used  for  the 
prescribed  period,  and  the  use  was  characterized  by  all  the  at- 
tendant circumstances  which  constituted  it  adverse,  open,  ex- 
clusive, and  under  claim  of  right,  title  by  prescription  resulted 
even  though  the  claimants  to  the  easements  never  owned  water 
rights  but  had  to  depend  for  their  use  of  the  ditches  upon  water 
leased  or  otherwise  acquired  from  year  to  year. 

With  the  disposition  of  this  contention  many  other  assign- 
ments made  by  counsel  for  appellant  fall  of  their  own  weight ; 
among  others,  that  the  abandonment  of  the  Middle  creek  water 
[6]  rights  by  plaintiffs'  predecessors  operated  as  an  abandon- 
ment of  their  claims  to  ditch  rights  over  defendant  Baxter's  land. 
As  we  have  said  above,  so  far  distinct  are  the  water  rights  and 
ditch  rights  that  the  abandonment  of  one  does  not  necessarily 
imply  an  abandonment  of  the  other.  (Wiel  on  Water  Bights  in 
the  Western  States,  sec.  456;  see,  also,  Nichols  v.  Mcintosh,  19 
Colo.  22,  34  Pac.  278.), 
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The  record  discloses  that  about  the  time  McDonnell  purchased 
from  Wylie,  defendant  Baxter  notified  him  that  Wylie  did  not 
have  any  ditch  right  over  the  Baxter  land ;  and  the  fact  further 
appears  that  Baxter  was  objecting  to  the  use  of  these  ditches  by 
plaintiffs  and  the  successors  of  Nixon.  If,  however,  Wylie  and 
his  grantors  and  predecessors  in  interest  had  already  acquired 
by  prescription  easements  over  the  Baxter  lands,  Baxter's  denial 
{6]  of  the  rights  would  not  affect  them;  and  neither  would  his 
verbal  objections  to  the  use  of  the  ditches  over  his  land  affect  the 
character  of  the  use  as  uninterrupted  and  exclusive.  Something 
more  than  mere  verbal  objection  is  necessary  to  stop  the  ripen- 
ing of  the  claim.  {Lackey  v.  City  of  Bozeman,  42  Mont.  387, 
113  Pac.  286 ;  Long  on  Irrigation,  sec.  91 ;  Wiel  on  Water  Bights, 
sec.  584 ;  Oregon  Construction  Co.  v.  AUen  Ditch  Co,,  41  Or.  209, 
93  Am.  St.  Rep.  701,  69  Pac.  455.)  In  order  to  defeat  the  claim 
of  title  by  prescription,  the  adverse  possession  by  the  claimant 
must  have  been  disturbed  or  the  continuity  of  such  possession 
broken  during  the  statutory  period.  {Cox  v.  Clotigk,  70  Cal.  345, 
11  Pac.  732.) 

Objection  was  made  to  the  introduction  in  evidence  of  the  deed 
from  Blaine  to  Tedriek.  The  deed  conveyed  the  land  with  the 
appurtenances,  but  does  not  mention  specially  this  claimed  ditch 
right.  However,  if  at  the  time  the  deed  was  executed  and 
[7]  delivered,  Blaine  had  acquired  this  ditch  right  by  prescrip- 
tion, the  deed  conveyed  the  easement  if  it  was  appurtenant  to  the 
Blaine  ranch,  and  whether  it  was  or  not  was  one  of  the  questions 
for  the  trial  court's  determination.  There  was  not  any  error  in 
the  ruling. 

Objection  was  also  made  to  the  admission  of  evidence  touching 
plaintiff  McDonnell's  ownership  of  the  property  claimed  by  him. 
It  appears  that  in  1906  McDonnell  entered  into  a  contract  with 
W.  W.  Wylie  to  purchase  the  lands  now  claimed  by  McDonnell; 
that  a  part  of  the  purchase  price  was  paid  and  notes  given  for 
the  balance,  and  that  final  payment  is  not  due  until  January  1, 
1915.  The  transaction  was  evidenced  by  a  contract  in  writing. 
On  the  same  day  Wylie  and  his  wife  executed  a  warranty  deed  to 
McDonnell,  and  this  deed  was  placed  in  escrow,  its  deliveiy  to 
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await  the  fulfillment  of  the  terms  of  the  contract  by  McDonnell. 
The  contract  refers  to  the  lands  now  claimed  by  McDonnell,  but 
does  not  mention  the  appurtenances  or  this  claimed  ditch  right ; 
and  it  is  insisted  by  counsel  for  appellant  that  this  contract  alone 
measures  the  rights,  if  any,  which  McDonnell  may  now  assert. 
With  this  we  do  not  agree.  The  record  discloses  that  the  con- 
tract and  deed  in  escrow  evidenced  but  a  single  transaction,  that 
they  were  executed  contemporaneously,  and  in.  fact  constituted 
but  one  instrument.  It  was  therefore  proper  to  introduce  the 
deed  with  the  contract,  to  disclose  the  extent  of  McDonnell's 
interest;  and  since  the  deed  conveys  the  land  with  the  water 
ditches  appurtenant  thereto,  the  evidence  was  properly  admitted. 
Assuming  that  McDonnell  has  only  an  equitable  title  to  the  prop- 
erty in  controversy,  yet  this,  coupled  with  his  possession,  is 
£8]  sufficient  to  enable  him  to  maintain  an  action  to  quiet  title 
as  against  a  third  .party.  (Van  Vranken  v.  Cfranite  County,  35 
Mont.  427,  90  Pac.  164;  32  Cyc.  1329.) 

In  tracing  his  title  from  Parsons,  the  original  patentee,  plain- 
tiff McDonnell  offered  in  evidence  a  deed  from  Parsons  to  Wil- 
son. This  deed  purported  to  convey  the  land  now  claimed  by 
McDonnell,  together  with  the  appurtenances,  water  rights  and 
water  ditches  belonging  to  the  same,  ''subject  to  a  certain  con- 
tract with  the  Gallatin  Canal  Company."  The  contract  to 
[9]  which  reference  was  thus  made  was  not  introduced  in  evi- 
dence  and  its  contents  are  not  made  known.  Counsel  for  ap- 
X>eUant  insists  that  the  deed  and  contract  constituted  but  one 
instrument,  and  with  this  we  agree.  But  he  insists  further  that 
it  was  reversible  error  for  the  trial  court  to  receive  the  deed  in 
evidence  without  the  contract,  since  it  is  manifest  that  the  con- 
tract is  necessary  in  order  to  explain  the  deed.  Whether  the 
party  offering  a  document  must  offer  the  whole  of  it  in  order  to 
get  a  part  into  the  record  has  been  a  fruitful  subject  of  contention 
among  courts  and  text-writers.  After  a  learned  discussion  of 
the  subject,  Dean  Wigmore  says:  ''It  has  been  seen  in  the  fore- 
going sections  that  there  is  much  opportunity  for  difference  of 
opinion  whether  the  proponent  in  the  first  instance  must  put  in 
the  whole."     (3  Wigmore  on  Evidence,  sec.  2113.)     There  is  not 
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any  question  but  that  defendant  Baxter  could  have  offered  the 
contract  referred  to  in  the  deed,  if  he  had  it  in  his  possession 
(Rev.  Codes,  sec.  7871;  McConnell  v.  Combination  M.  Co.,  30 
Mont.  239,  104  Am.  St.  Rep.  703,  76  Pac.  194) ;  or  he  could  have 
demanded  its  production  by  plaintiff  McDonnell.  The  record 
fails  to  disclose  that  any  cl.  .iiand  was  made.  But  whatever  may 
[10]  be  said  of  the  general  rule,  it  is  apparent  at  once  that 
there  could  not  have  been  any  prejudice  to  defendant  Baxter  in 
the  admission  of  the  deed  without  the  contract.  The  deed  from 
Parsons  to  Wilson  bears  date  April  6,  1892.  This  action  was 
not  commenced  until  1910.  The  trial  court  found:  "20.  That 
for  more  than  ten  years  prior  to  the  commencement  of  this  action 
the  plaintiffs  and  their  respective  predecessors  in  interest  have 
been  in  the  open,  actual,  visible,  notorious,  continuous  and  unin- 
terrupted occupation,  use  and  enjoyment  of  the  said  Parsons- 
Grove  ditch  through  the  lands  of  the  defendants,  above  described, 
as  tenants  in  common  with  each  other  and  .with  others  who  have 
had  rights  to  flow  water  through  the  same,  under  a  claim  of 
right  and  title  as  against  all  the  world,  and  exclusive  of  any 
other  right ;  and  during  said  period  the  plaintiffs,  respectively, 
and  their  respective  predecessors  in  interest,  have  each  flowed 
through  said  ditch,  across  the  lands  of  the  defendants,  during 
each  irrigating  season  when  they  had  crops  on  their  respective 
farms  which  required  irrigation,  water  to  the  amount  of  150 
inches,  miners*  measurement,  to  the  use  of  which  they  were  re- 
spectively entitled  by  ownership  or  lease,  to  and  upon  their 
respective  farms  for  the  irrigation  thereof."  If  this  finding  is 
supported  by  the  evidence — and  we  think  it  is — ^the  contents  of 
the  contract  referred  to  in  the  Parsons  deed  become  immaterial, 
for  the  ditch  right  now  claimed  by  McDonnell  accrued  to  him 
by  prescription  after  the  Parsons  deed  was  delivered,  and  no 
matter  what  limitations  that  contract  may  have  imposed,  if  the 
use  of  these  ditches  by  McDonnell  and  his  predecessors  Wylie 
and  Wilson,  was  continuous,  uninterrupted,  notorious,  exclusive 
and  adverse  under  claim  of  right  from  April  6,  1892 — as  the 
court  finds  it  was — ^the  claim  thus  asserted  ripened  into  title  by 
prescription  after  the  Parsons  deed  was  delivered  and  before  this 
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action  was  commenced.  The  record  negatives  the  idea  that  the 
Gallatin  Canal  Company  was  a  predecessor  of  defendant  Baxter. 

Complaint  is  made  of  the  finding  of  the  trial  court  as  to  the 
extent  of  the  use  of  these  ditches  prior  to  1892.  To  our  minds 
this  is  immaterial;  for  if  plaintiffs  could  prove  rights  in  the 
ditches  at  all,  they  could  rely  upon  the  use  made  by  them  and 
their  predecessors  between  1892  and  the  commencement  of  this 
action,  and  might  have  ignored  the  conditions  prevailing  prior 
to  1892,  except  so  far  as  it  was  necessary  to  show  that  the  use 
did  not  originate  in  a  mere  revocable  license. 

We  agree  with  counsel  for  appellant  in  his  statement  of  the 
general  rule  that  an  easement  by  prescription  is  to  be  confined 
[11]  to  the  exact  use  originally  made  of  it.  But  we  do  not  agree 
with  him  in  his  assertion  that  such  use  cannot  be  changed.  True, 
it  cannot  be  changed  without  giving  to  the  owner  of  the  servient 
estate  a  cause  for  complaint ;  but  if  we  assume,  as  the  court  found, 
that  the  right  of  each  of  these  plaintiffs  prior  to  1892  was  limited 
to  the  use  of  these  ditches  to  flow  only  100  inches  of  water  from 
Middle  creek,  but  that  since  1892  the  right  has  been  asserted  to 
flow  150  inches  of  water  from  the  West  Gallatin  river,  it  only 
demonstrates  that  following  1892  the  defendant  Baxter  had  a 
cause  of  action  against  each  of  these  plaintiffs  which  he  failed 
to  assert ;  and  this  failure  on  his  part  during  the  eighteen  years 
succeeding  1892  furnishes  the  best  evidence  of  the  adverse  char- 
acter of  plaintiffs'  use  of  the  ditches  during  that  time. 

Error  is  predicated  upon  the  order  of  the  court  overruling 
defendant  Baxter's  motion  to  tax  costs.  On  November  12  the 
trial  court  announced  orally  its  determination  upon  this  case. 
On  November  15  flndings  of  fact  and  conclusions  of  law  in  writ- 
ing were  made  and  filed.  On  November  21  plaintiffs  served  their 
memorandum  of  costs.  It  is  now  insisted  that  the  memorandum 
was  not  filed  within  five  days  as  required  by  section  7170,  Revised 
Codes ;  and  the  question  arises :  Shall  the  five  days  be  computed 
from  the  date  upon  which  the  court  orally  announced  its  decision, 
or  from  the  date  upon  which  the  written  findings  and  conclusions 
were  filed  t 
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Section  7170  above  provides  that  the  xnemorandmn  must  be 
[12]  filed  within  five  days  after  the  verdict  or  notice  of  the  de- 
cision of  the  court.  Our  Code  section  above  was  taken  from  Cali- 
fornia (Cal.  Code  Civ.  Proc,  sec  1033).  In  Porter  v.  Hopkins, 
63  Cal.  53,  decided  in  1883,  the  California  court  held  that  ''the 
decision  referred  to  is  the  findings  of  facts  and  conclusions  of 
law,  signed  by  the  court  and  filed  with  the  clerk."  In  Sellick 
V.  De  Carlow,  95  Cal.  644,  30  Pac.  795,  the  same  court  held  that 
a  memorandum  of  costs  presented  before  the  findings  were  filed 
was  premature  and  should  have  been  stricken  out.  We  thiuk 
that  the  construction  placed  upon  the  statute  by  the  California 
court  is  the  correct  one ;  and  having  adopted  the  statute  after  it 
was  construed  by  the  highest  court  of  the  state  from  which  we 
borrowed  our  statute,  it  will  be  presumed  that  in  enacting  sec- 
tion 7170  above,  our  legislature  intended  that  the  same  rule  of 
construction  should  prevail  in  this  jurisdiction  as  in  California. 
November  20,  1910,  was  Sunday  and  a  holiday  (Bev.  Codes,  sec. 
6217) ;  and  under  the  rule  provided  by  our  Code  for  the  com- 
putation of  time  (Bev.  Codes,  sees.  6219,  8067),  these  plainti£Es 
had  all  of  the  21st  of  November  upon  which  to  serve  and  present 
their  memorandum  of  costs. 

There  is  a  sharp  conflict  in  the  evidence  as  to  the  extent  and 
character  of  the  use  made  of  these  ditches  over  the  Baxter  land  by 
the  plaintiffs  and  their  predecessors  in  interest.  But  under  the 
rule  adopted  in  this  state,  appellant  has  the  burden  of  showing 
[13]  that  the  evidence  preponderates  against  the  trial  court's 
findings,  and  we  do  not  think  that  the  appellant  or  his  counsel 
can  insist  that  upon  this  record  we  ought  to  say  that  the  prepon- 
derance of  the  evidence  is  in  favor  of  the  defendant  Baxter's 
claim.  In  any  event,  we  cannot  do  so,  particularly  in  view  of 
the  more  advantageous  position  occupied  by  the  trial  court  in 
observing  the  witnesses  while  upon  the  stand.  The  findings  made 
by  the  trial  court  appear  to  us  to  cover  every  material  issue  pre- 
sented. 

While  we  have  carefully  reviewed  all  assignments  made  bj 
counsel  for  appellant,  we  have  confined  our  remarks  to  such 
questions  only  as  appear  to  us  of  most  importance. 
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We  do  not  find  any  reversible  error  in  the  record.    The  judg- 
ment and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justigb  Bbantly  and  Mr.  justice  Smith  concur. 


STATE  EX  BEL.  STUEWE,  Appellant,  v.  HINDSON  et  al., 

Bbspondbnts. 

(No.  3,090.) 
(Submitted  December  18,  1911.    Decided  Januarj  11,  1912.) 

[120  Pae.  485.] 

Public    Contracts  —  Fraud — County    Commissioners — Care    of 

w 

Poor — Bidders — Rights — Parties  Beneficially  Interested — Re- 
jection of  Bids — Implied  Authority — Duration  of  Contract — 
Mandamus — Pleadings — Estoppel. 

Mandamua — Public  Contracts — County  Commissionerfl — Discretion. 

1.  Mandamus  does  not  lie  to  control  the  discretion  lodged  in  a  board 
of  county  commissioners  in  the  matter  of  awarding  a  public  contract; 
where,  however,  fraud  has  entered  into  the  proceeding,  the  writ  is 
available  to  compel  the  board  to  act,  since,  under  such  circumstances, 
discretion  cannot  be  said  to  have  been  exercised. 

Same — ^Unsuccessful  Bidders — Not  Parties  Beneficially  Interested. 

2.  An  unsuccessful  bidder  may  not,  as  such,  invoke  the  aid  of  maf^ 
damtu  to  compel  a  public  board  to  accept  his  offer;  his  bid  not  hav- 
ing ripened  into  a  contract,  he  is  not  deemed  a  party  beneficially  in- 
terested and  hence  has  no  standing  in  court. 

County  Commissioners  —  Public   Contracts  —  Lowest  Bidder  —  Purpose   of 
Statute. 

3.  The  provision  of  law  for  letting  a  contract  such  as  that  for  the 
care  of  the  county  poor  to  the  lowest  bidder  is  for  the  benefit  of  the 
public  and  does  not  confer  any  right  upon  the  lowest  bidder  as  such. 

6ame — Public  Contracts — Mandamus — Rights  of  Taxpayers. 

4.  An  unsuccessful  bidder,  who  was  also  a  resident  taxpayer  of  the 
eonnty,  the  board  of  commissioners  of  which  he  sought  to  compel  by 
mandamus  to  rescind  a  contract  for  the  care  of  the  poor  on  the 
ground  of  fraud,  and  who  alleged  in  his  complaint  that  if  the  con- 
tract was  carried  out  the  taxpayers  would  suffer  financial  loss,  was 
a  party  beneficially  interested  as  a  taxpayer,  and  could  properly  in- 
voke the  aid  of  the  court  in  that  behalf. 

Same — Rejection  of  Bids— Estoppel. 

5.  Quaere:  Is  one  who  submits  a  bid  for  public  work,  in  response  to 
a  notice  calling  therefor  which  expressly  reserves  the  right  in  a  board 
to  reject  all  bids,  estopped  to  deny  authority  in  the  board  to  do  so  f 
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Same— Oare  of  County  Poor— Rejection  of  Bids— Implied  Antbority. 

6.  Heldf  that,  taking  into  consideration,  the  various  provisions  of  the 
Codes  relating  to  the  matter ,  the  board  of  county  commissioners  has 
the  implied  authority  to  reject  all  bids  made  for  the  care  of  the  eoonty 
poor,  and  may,  if  the  situation  warrants  it,  advertise  for  new  bids. 

Same— Duration  of  Contract — Statutes. 

7.  Under  section  2054,  Bevised  Codes,  as  amended  by  Laws  of  1909, 
page  34,  when  read  in  connection  with  section  2055,  as  amended  by 
Laws  of  1911,  page  7S,  the  board  of  county  commissioners  may  not 
let  a  contract  for  the  care  of  the  county  poor  for  a  period  longer  than 
one  year. 

Statutory  Construction. 

8.  A  thing  which  is  within  the  intention  of  the  legislature  is  as  mnch 
within  the  statute  as  if  it  were  within  its  letter. 

Public  Contracts — Fraud — ^Effect. 

9.  A  municipal  contract  vitiated  by  fraud  is  a  nullity, 

Mandamw — Pleadings. 

10.  In  proceedings  in  mandamua  where  the  alternative  writ  refers  to 
the  affidavit  of  relator,  the  two  are  treated  as  interdependent  and  con- 
stitute his  first  pleading. 

Same — Sufficiency  of  Pleadings — How  Tested. 

11.  The  rules  of  pleading  in  ordinary  civil  actions  are  applicable  to 
test  the  sufficiency  of  the  first  pleading  in  mandamiu. 

Same— Motion  to  Quash — When  not  to  be  Granted. 

12.  The  motion  to  quash  bears  the  same  relation  to  the  first  pleading 
in  mandamus  that  a  general  demurrer  does  to  the  complaint  in  an  ordi- 
nary action ;  hence  the  rule  that  a  general  demurrer  cannot  be  sustained 
if  the  complaint  states  facts  sufficient  to  entitle  plaintiff  to  any 
relief  whatever  is,  under  paragraph  11  above,  applicable  to  such  motion. 

Public  Contracts — Fraud — Mandamus — ^Power  of  Supreme  Court. 

13.  In  an  action  for  mandamus  to  compel  the  rescission  of  a  county 
contract  because  of  fraud,  which  was  admitted  by  the  filing  of  a  de- 
murrer, the  supreme  court  may,  where  it  appears  that  the  public  is  the 
real  party  in  interest  and  entitled  to  some  remedy,  grant  such  relief 
as  it  deems  proper,  irrespective  of  the  wishes  of  the  nominal  parties. 

Same — Pow«r  of  Boards — ^Presumptions. 

14.  One  contracting  with  a  public  board  does  so  at  his  peril;  he  is 
presumed  to  know  the  limit  of  its  authority. 

(Mb.  Chief  Justice  Bbantly  dissenting.) 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Llew. 
JD,  Callaway y  a  Judge  of  the  Fifth  Judicial  District,  presiding. 

Mandamus  by  the  state,  on  the  relation  of  William  Stuewe. 
against  J.  J.  Hindson  and  others,  as  the  board  of  county  commis- 
sioners of  Lewis  and  Clark  county.  Judgment  dismissing  the 
proceeding,  and  relator  appeals.    Heversed  and  remanded. 

Messrs.  C.  A.  Spaulding,  and  Homer  0.  Murphy,  submitted  a 
brief  in  behalf  of  Appellant;  Mr,  Spaulding  argued  the  cause 
orally. 
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It  may  be  conceded  that  the  general  rule,  both  in  this  jurisdic- 
tion and  elsewhere,  is  that  ma^ndamus  will  not  lie  to  control  dis- 
cretion if  exercised  honestly  and  in  good  faith.  Our  supreme 
court  has  so  declared  in  the  case  of  State  ex  rel.  Eaves  v.  Bxch' 
ards,  16  Mont.  145;  and  with  that  declaration  appellant  has  no 
quarrel.  But  the  case  at  bar  does  not  fall  within  this  rule. 
Here  it  is  shown  by  the  affidavit  that  the  board  of  county  commis- 
sioners of  Lewis  and  Clark  county,  although  clothed  with  discre- 
tion in  and  about  awarding  a  contract  for  the  care  of  the  poor 
and  indigent  of  said  county,  has  failed  to  exercise  such  discretion, 
but  instead  has,  in  and  about  such  award,  acted  in  bad  faith, 
contrary  to  the  express  provisions  of  the  statute  and  for  their 
own  profit.  In  such  a  case,  and  upon  such  a  showing,  the  courts 
always  afford  relief  by  mandamiLs.  And  the  relief  so  afforded 
is  founded  upon  the  ground  that  so  acting  such  board  has  not 
exercised  the  discretion  with  which  the  law  has  clothed  it.  For 
this  reason  the  writ  lies  and  cannot  be  said  to  in  any  sense  con- 
trol or  attempt  to  control  discretion.  Probably  the  latest  expres- 
sion of  this  court  on  the  matter  is  found  in  the  case  of  State  ex 
rel,  Robert  Mitchell  Furniture  Co.  v.  Toole,  26  Mont.  22,  91  Am. 
St.  Rep.  386,  66  Pac.  496,  55  L.  R.  A.  644. 

It  has  been  held  by  almost  a  unanimity  of  decision  that  acting 
in  bad  faith,  or  otherwise  arbitrarily  and  oppressively,  is  such  an 
abuse  of  discretion,  or  failure  to  exercise  discretion,  that  mafi- 
damus  will  lie.  (State  ex  rel.  Brown  v.  Board,  38  Wash.  325, 
80  Pac.  544;  Illinois  Board  v.  People,  123  111.  227,  13  N.  E.  201; 
State  ex  rel.  Mauldin  v.  Matthews,  81  S.  C.  414,  128  Am.  St. 
Hep.  919,  62  S.  B.  695,  22  L.  R.  A.,  n.  s.,  735 ,  16  Am.  &  Bug. 
Ann.  Cas.  182;  also  note,  p.  184;  Virginia  v.  Rives,  100  U.  S. 
323,  25  L.  Bd.  671 ;  Wood  v.  Strother,  76  Cal.  545,  9  Am.  St. 
Rep.  249 ,  18  Pac.  766 ;  Raisch  v.  Board,  81  Cal.  542,  22  Pac.  890 ; 
Inglin  v.  Hoppin,  156  Cal.  483,  105  Pac.  582 ;  Keller  v.  Hewitt, 
109  Cal.  146,  41  Pac.  871.)  Nor  can  it  be  said  that  the  board 
was  not  satisfied  that  appellant  was  the  lowest  reisponsible  bidder. 
If  the  fact  existed,  and  the  board  inew  of  its  existence,  it  was 
bound  to  be  satisfied  thereof  and  act  accordingly.    {Stockton  B. 
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JB.  Co.  V.  City  of  Stockton,  51  Cal.  328.)  The  doctrine  announced 
by  the  foregoing  cases  is  not  at  all  militated  against  by  the  case 
of  State  Pub.  Co.  v.  Smith,  23  Mont.  44,  57  Pac.  449.  In  that 
case  the  writ  of  mandate  was  sought  to  be  invoked  against  the 
chief  executive  officer  of  the  state,  and  this  court  held  that  the 
writ  would  lie  against  him  when  acting  in  a  ministerial  capacity 
only;  that  in  all  other  matters  of  his  coijiduct  he  could  not  be 
controlled  by  mandamus  by  reason  of  the  fact  that  he  is  the 
head  of  a  co-ordinate  and  separate  constitutionally  created  branch 
of  the  state  government.  And  in  passing  it  may  be  observed 
that  this  is  the  general  rule.  The  observations  that  if  the  gov- 
ernor was  acting  arbitrarily  or  wrongfully,  the  only  forum  in 
which  he  could  be  brought  to  account  was  in  the  consciences  of 
the  electorate,  has  no  applicability  whatever  to  boards  of  county 
commissioners,  for  the  very  sufficing  reason  that  such  boards  are 
not,  as  is  the  governor,  beyond  the  reach  of  mandamus  except  in 
matters  purely  ministerial  in  character.  {State  ex  rel.  Charles- 
ton C.  &  C.  B.  Co.  V.  Whitesides,  30  S.  C.  579,  9  South.  66,  3  L. 
R.  A.  779,  note.) 

That  appellant  is  "a  party  beneficially  interested"  to  entitle 
him  to  maintain  the  action,  see  Chum>asero  v.  Potts,  2  Mont. 
242;  State  ex  rel.  Bean  v.  Lyons,  37  Mont.  354,  96  Pac.  922; 
Santa  Bosa  Lighting  Co.  v.  Woodward,  119  Cal.  30,  50  Pac.  1025. 
Merrill  on  Mandamus,  section  230,  states  the  rule  as  follows: 
'*The  great  weight  of  American  authority  is  to  the  effect  that, 
where  the  relief  sought  is  a  public  matter,  or  a  matter  of  public 
right,  the  people  at  large  are  the  real  party,  and  any  citizen  is 
entitled  to  a  writ  of  mandamus  to  enforce  the  performance  of 
such  public  duty,"  citing  Chum/isero  v.  Potts,  supra;  State  v. 
Oraceyy  11  Nev.  223 ;  State  v.  Francis,  95  Mo.  44,  8  S.  W.  1 ; 
State  V.  Van  Duyn,  2A  Neb.  586,  39  N.  W.  612 ;  Union  Pac.  By. 
V.  HM,  91  U.  S.  343,  23  L.  Ed.  428;  State  v.  Ware,  13  Or. 
380,  10  Pac.  885.  (See,  also,  Frederick  v.  City  of  San  Luis 
Ohispo,  118  Cal.  391,  50  Pac.  661.) 

The  respondent  board  has  not  performed  the  duty  required  of 
it  by  the  express  provisions  of  the  statute;  what  it  has  so  far 


44  Mont]     State  ex  bel.  Stuewe  v.  Hindson  et  al.  433 

assumed  to  do,  whatever  it  may  be  denominated,  is  assuredly  no 
compliance  with  the  mandatory  provisions  of  the  law.  That  it 
can  be  compelled  by  mandamus  to  perform  this  duty  cannot 
admit  of  doubt,  for  it  is  ''an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust  or  station."  (Rev. 
Codes,  sec.  7214 ;  see  People  ex  rel.  Baird  v.  Broom,  138  N.  Y. 
95,  33  N.  E.  827,  20  L.  R.  A.  86,  87.) 

In  behalf  of  Respondents,  there  was  a  brief  by  Mr.  Albert  J, 
Galen,  Attorney  General,  and  Mr,  W.  8.  Towner,  Assistant 
Attorney  General,  and  oral  argument  by  the  latter. 

It  may  be  conceded  at  the  outset  that  it  is  a  general  rule  that 
mandamus  will  not  lie  to  control  discretion  if  exercised  honestly 
and  in  good  faith,  and  we  concede,  with  appellant,  that  where 
the  action  of  the  board  in  awarding  a  contract  was  fraudulent 
or  exercised  in  bad  faith,  a  writ  will  lie  against  such  board 
to  compel  it  to  act.  This  upon  the  theory  that  the  board  so  act- 
ing in  fraud  or  collusion  has  not  exercised  the  discretion  which 
the  law  contemplates  should  be  exercised;  but  we  submit  that 
there  must  be  allegations  of  fact  showing  fraud  or  collusion  on 
the  part  of  the  commissioners  in  order  to  bring  the  appellant 
within  the  general  rule  above  announced,  and  we  contend  that 
the  so-called  allegations  of  fraud  in  appellant's  affidavit  or  peti- 
tion filed  herein  are  mere  conclusions  and  that  said  affidavit  or 
petition  does  not  set  forth  the  facts  constituting  said  alleged 
fraud.  "The  fact  that  the  contract  was  not  awarded  to  the  low- 
est bidder  does  not  of  itself  indicate  fraud.  The  board  was 
authorized  to  reject  any  bid,  and  there  may  have  been  a  sufficient 
showing  before  it  that  none  of  the  other  bidders  than  the  one  to 
whom  the  contract  was  awarded  was  a  responsible  bidder.'' 
{Peckham  v.  City  of  Watsonville,  138  Cal.  242,  71  Pac.  169.) 

It  may  be  presumed  that  the  official  duties  have  been  legally 
performed  and  that  the  law  has  been  obeyed.  (Rev.  Codes,  sec. 
7962,  subds.  15,  33.)  If,  then,  there  is  sufficient  allegation  of 
facts  constituting  fraud  or  collusion  on  the  part  of  the  county 
commissioners  in  awarding  the  contract  in  question  contained  in 
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the  affidavit  op  petition  of  appellant,  respondents  concede  that  a 
writ  will  lie  to  compel  said  board  to  reconvene  and  act  and  exer- 
cise its  lawful  discretion.  If,  however,  the  petition  or  aflSdavit  of 
appellant  does  not  state  facts  constituting  the  alleged  fraud  or 
collusion,  then  we  contend  that  it  will  not  lie  to  control  the  dis- 
cretion of  the  board  in  awarding  the  contract.  (Rev.  Codes,  sees. 
7214,  2057 ;  State  ex  rel  Eaves  v.  Richards,  16  Mont.  145,  50  Am. 
St.  Rep.  476,  40  Pac.  210,  "28  L.  R.  A.  298 ;  State  ex  rel.  Furniture 
Co:  V.  Toole,  26  Mont.  22,  91  Am.  St.  Rep.  386,  66  Pac.  496,  55 
L.  R.  A.  644 ;  State  ex  rel.  Publishing  Co,  v.  Smith,  23  Mont.  44, 

57  Pac.  449 ;  State  ex  rel.  Publishing  Co.  v.  Smith,  23  Mont.  329, 

58  Pac.  867.) 

This  court  has  held  that  the  writ  of  mandamus  may  be  used  to 
coerce  into  activity,  but  it  may  not  be  used  to  control  discretion 
or  to  correct  errors.  {State  ex  rel.  Anaconda  C.  M,  Co,  v.  Dis- 
trict Court,  25  Mont.  505,  65  Pac.  1020.)  The  duties  which  the 
writ  will  compel  must  be  ministerial.  {Montana  Ore  Pur,  Co. 
Co.  V.  Lindsay,  25  Mont.  24,  63  Pac.  715 ;  Hanlin  v.  Independent 
District,  66  Iowa,  69,  23  N.  W.  268.)  ''The  refusal  of  the  state 
furnishing  board  to  award  a  contract  to  the  lowest  responsible 
bidder  is  merely  erroneous,  and  not  suflScient  to  justify  the  issu- 
ance of  a  writ  of  mandamus,"  {State  ex  rel.  Furniture  Co,  v. 
Toole,  supra;  see,  also,  In  re  McCain,  9  S.  D.  57,  68  N.  W.  163 ; 
State  ex  rel.  Journal  Co.  v.  McGrath,  91  Mo.  386,  3  S.  W.  846.) 
In  the  absence  of  fraud  or  collusion  mandamus  will  not  lie  at  the 
instance  of  a  bidder  to  control  the  exercise  of  discretion  in  rela- 
tion to  the  letting  of  a  public  contract.  (14  Current  Law,  1475 
(6) ;  Maryland  Pav,  Co.  v.  Mahool,  110  Md.  397,  72  Atl.  833,  17 
Ann.  Cas.  649 ;  L.  S,  F.  Co,  v.  Oast  (Ky.),  115  S.  W.  761 ;  Nelson 
V.  Mayor,  131  N.  Y.  4,  29  N.  E.  814.)  In  determining  who  is  the 
lowest  responsible  bidder  the  board  has  a  wide  discretion  not  con- 
trolled by  the  courts,  except  for  arbitrary  exercise,  collusion  or 
fraud.  (28  Cyc.  1031;  Kelly  v.  Chicago,  62  111.  279;  Hoole  v. 
Kinkead,  16  Nev.  217 ;  Anderson  v.  Board,  122  Mo.  61,  27  S.  W. 
610,  26  L.  R.  A.  707 ;  I.  V.  B,  &  P.  Go,  v.  Philadelphia,  164  Pa. 
477,  30  Atl.  383 ;  Clapton  v.  Taylor,  49  Mo.  App.  117.) 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  September  5^  1911,  the  board  of  county  commissioners  of 
Lewis  and  Clark  county  caused  to  be  published  a  notice,  calling 
for  bids  for  the  care  of  the  poor  sick  and  infirm  of  the  county 
for  the  period  of  two  years  from  October  15,  1911.  The  notice 
concluded  as  follows:  ''The  right  to  reject  any  and  all  bids  is 
expressly  reserved."  In  answer  to  this  notice,  four  bids  were 
submitted,  as  follows :  William  Stuewe,  $3  per  capita  per  week ; 
Jacob  Doferr,  $3.08  per  capita  per  week;  Bert  Coty,  $3.20  per 
capita  per  week;  and  William  Holbrook,  $3.25  per  capita  per 
week.  On  September  30,  after  the  time  for  presenting  bids  had 
expired,  the  board,  acting  by  its  commissioners,  Hindson  and 
Dolliver  (Commissioner  Covington  voting  in  the  negative), 
awarded  the  contract  to  William  Holbrook  for  two  years  at  $3.25 
per  capita  per  week.  William  Stuewe,  one  of  the  unsuccessful 
bidders,  instituted  this  proceeding  in  mandamus  to  compel  the 
board  to  rescind  and  set  aside  the  contract  with  Holbrook,  and 
to  Award  the  contract  to  him.  An  alternative  writ  was  issued, 
and  upon  the  return  the  defendants  demurred  to  the  affidavit, 
and  moved  to  quash  the  alternative  writ.  The  demurrer  and 
motion  were  sustained,  and  the  proceedings  dismissed.  From  the 
judgment  of  dismissal,  the  relator  appealed. 

There  are  but  two  questions  before  us  for  determination : 
(1)  What  is  the  status  of  the  relator  before  the  courts  in  this 
proceeding;  and  (2)  to  what  extent  may  relief  be  granted! 

The  general  rules  of  law  governing  the  writ  of  m^andamus 
are  quite  well  settled,  and  counsel  for  appellant  and  the  attorney 
general,  appearing  for  the  board,  are  in  substantial  agreement. 
Counsel  for  appellant  in  their  brief  epitomize  the  charges  of 
fraud  contained  in  the  affidavit  for  the  writ,  as  against  Commis- 
sioners Hindson  and  Dolliver,  as  follows : 

"That  respondent  board  of  county  commissioners,  acting  by 
and  through  a  majority  of  the  members  thereof,  to-wit,  J.  J. 
Hindson  and  William  M.  Dolliver,  and  overriding  the  vote  of 
C.  C.  Covington,  the  other  member  of  said  board,  against  the 
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same,  on  the  30th  day  of  September,  1911,  fraudulently,  capri- 
ciously, arbitrarily,  corruptly,  and  acting  because  of  their  in- 
terest in  said  contract,  unlawfully  assumed  to  award  the  same  to 
the  respondent  William  Holbrook,  the  highest  bidder,  notwith- 
standing said  board  well  knew  that  appellant  was  the  lowest 
responsible  bidder  therefor;  that  the  respondent  board  so  acted 
without  determining  or  passing  upon  the  responsibility  of  appel- 
lant, as  such  a  bidder,  and  without  affording  him  an  opportunity 
to  demonstrate,  as  he  could  have  done,  that  he  was  in  fact,  and 
as  they  well  knew,  in  every  way  the  lowest  responsible  bidder; 
that  the  respondent  Hindson  was  interested  in  the  letting  of  said 
contract,  and  expected  to,  and  would,  as  he  had  in  the  past,  de- 
rive profit  therefrom,  if  let  to  the  respondent  Holbrook,  all  of 
which  he  well  knew  when  he  voted  to  award  the  same  to  the 
latter." 

The  demurrer  admits  the  facts  pleaded  to  be  true,  and  for  the 
purposes  of  this  appeal  they  will  be  treated  as  true. 

While  mandamus  will  not  lie  to  control  the  discretion  of  the 
board,  these  allegations  disclose  that  the  board  has  never  exercised 
[1]  its  discretion  with  respect  to  the  bids  submitted,  for  the 
fraud  vitiates  the  proceeding,  and  precludes  the  idea  that  discre- 
tion was  exercised.  Under  such  circumstances,  mandamus  is  an 
available  remedy  to  compel  the  board  to  act.  (State  ex  rel. 
MitchpU  Furniture  Co,  v.  Toole,  26  Mont.  22,  91  Am.  St.  Rep. 
386,  6t5  Pac.  496,  55  L.  R.  A.  644.) 

1.  If  this  relator  showed  by  his  aflOldavit  that  he  is  merely  an 
[2]  unsuccessful  bidder,  the  remedy  by  mandamus  would  not 
be  available  to  him.  There  was  not  any  contractual  relation  ex- 
isting between  him  and  the  board,  and  his  status  as  an  unsuccess- 
ful bidder  does  not  make  him  a  party  beneficially  interested.  In 
general  terms,  it  is  said  that  a  contract  is  consummated  by  an 
offer  from  one  party  and  its  acceptance  by  another.  The  adver- 
tisement for  bids  is  not  an  offer  which  by  acceptance  constitutes  a 
contract.  It  is  merely  an  invitation  to  every  bidder  to  make  an 
offer,  which  the  board  may  accept,  and  a  contract  result;  but  a 
party  whose  offer  is  not  accepted  cannot  complain  or  invoke  the 
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aid  of  the  courts  to  compel  the  board  to  accept  his  offer.  {Ander- 
son V.  Public  Schooh,  122  Mo.  61,  27  S.  W.  610,  26  L.  R.  A.  707.) 

In  Commonwealth  ex  rel.  Snyder  &  Co.  v.  Mitchell,  82  Pa.  343, 
a  case  similar  in  the  facts  to  the  one  before  us  is  presented,  except 
that  in  the  Pennsylvania  case  there  were  no  charges  of  fraud.  In 
answer  to  a  notice  by  the  city  of  Pittsburgh,  calling  for  bids  for 
certain  public  work,  Snyder  &  Co.,  copartners,  and  Bush  &  C!o., 
each  submitted  bids.  The  bid  of  Snyder  &  Co.  was  lower  than 
the  other,  but  the  contract  was  awarded  to  Bush  &  Co.  Snyder 
&  Co.  then  brought  proceedings  in  mandamus  to  compel  the  city 
authorities  to  let  the  contract  to  them,  upon  the  ground  that  they 
were  the  lowest  responsible  bidders.  In  denying  the  relief 
sought,  the  court  said:  ''It  is  a  well-established  rule  that  he  who 
sues  for  the  writ  of  mandamiis  must  have  some  well-defined  right 
to  enforce,  which  is  specific,  complete,  and  legal,  and  for  which 
there  is  no  other  specific  legal  remedy,  and  the  right  which  he 
claims  must  be  independent  of  that  which  he  holds  in  common 
with  the  public  at  large,  {Heffner  v.  Commonwealth,  4  Casey, 
108.)  But  Snyder  &  Co.  had  no  such  right  as  above  stated.  By 
their  bid,  they  proposed  to  contract  for  certain  work;  that  bid 
was  not  accepted.  It  was  a  mere  proposal  that  bound  neither 
party,  and  as  it  never  was  consummated  by  a  contract  the  city 
acquired  no  right  against  the  relators,  nor  they  against  the  city. 
Snyder  &  Co.  are  wanting  in  a  specific  remedy  only  because  they 
have  failed  to  establish  a  legal  right.  The  injury,  if  any,  result- 
ing from  the  rejection  of  their  bid  fell  upon  the  public,  and  not 
upon  them  personally." 

The  provision  of  law  for  letting  contracts  of  this  character  to 
[3]  the  lowest  bidder  is  for  the  benefit  of  the  public,  and  does 
not  confer  any  right  upon  the  lowest  bidder  as  such.  (State  ex 
rel.  Phelan  v.  Board  of  Education,  24  Wis.  683 ;  KeUy  v.  Chicago, 
62  m.  279.) 

But  this  relator  goes  further,  and  alleges  that  he  is  a  resident 
taxpayer  of  Lewis  and  Clark  county,  and  sets  forth  the  facts 
which  show  that  if  the  contract  with  Holbrook  is  carried  out  the 
taxpayers  of  the  county  will  suffer  financial  loss.    Under  such 
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[4]  circumstances,  the  authorities  are  quite  uniform  in  holding 
that  he  is  a  party  beneficially  interested,  and  may  invoke  the  aid 
of  a  court  by  mandamus;  but  in  doing  so  he  occupies  the  same 
position  as  would  any  other  taxpayer  who  had  not  bid  for  the 
contract.  In  other  words,  the  only  standing  which  Stuewe  has  in 
the  courts  in  this  proceeding  is  as  a  taxpayer,  and  not  as  an 
unsuccessful  bidder. 

We  agree  with  counsel  for  appellant  that  under  the  showing 
made  here  this  board  has  never  acted  upon  the  bids  which  were 
submitted  to  it,  since  its  purported  action  was  entirely  vitiated 
by  the  fraud  which  is  charged  and  admitted ;  in  other  words,  the 
board  is  now  in  precisely  the  same  position  it  was  in  on  September 
30,  when  it  met  to  consider  the  bids,  and  before  it  attempted  to 
act. 

We  agree,  further,  with  counsel  that  the  duty  devolves  upon 
the  board  to  act ;  that  the  duty  is  absolute ;  and  that,  having  failed 
to  act,  mandamus  lies  to  compel  action.  And  this  brings  us  to  a 
consideration  of  this  second  question. 

2.  What  shall  the  board  be  required  to  do^  And  in  the  answer 
to  this  inquiry  will  also  be  found  the  answer  to  the  other  one: 
To  what  extent  may  relief  be  granted  at  the  suit  of  a  taxpayer? 

Mandamus  lies  to  compel  the  performance  of  an  act  which  the 
law  specifically  enjoins  as  a  duty  resulting  from  an  office.  (Rev. 
Codes,  sec.  7214.)  Therefore  the  character  of  the  duty  measures 
the  extent  of  the  relief  which  can  be  afforded  by  mandamus. 
That  the  law  imposes  upon  the  board  the  duty  to  exercise  its  best 
judgment  or  honest  discretion  with  respect  to  the  bids  submitted 
is  conceded  by  counsel  for  both  parties.  But  counsel  for  appel- 
lant insist  that,  having  exercised  an  honest  discretion,  the  duty 
to  let  the  contract  to  the  lowest  responsible  bidder  is  absolute. 
This  implies,  of  course,  that  the  board  cannot  reject  all  the  bids 
offered.  There  is  a  serious  question  whether,  by  responding  to 
a  notice  which  reserved  the  right  to  reject  aU  bids,  this  relator  is 
[6]  not  precluded  from  denying  such  authority  in  the  board. 
In  speaking  upon  a  similar  state  of  facts  in  People  ex  rel,  CarUn 
V.  Supervisors ,  42  Hun  (N.  Y.),  456,  the  supreme  court  of  New 
York  said:  ''The  relator  having  made  his  bids  under  such  adver- 
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tisement,  he  cannot  complain  that  they  [the  supervisors]  exer- 
cised the  right  he  so  conceded  to  them.  It  was  the  plain  condi- 
tion of  his  bid  that  the  board  might  reject  it,  and  having  given 
his  assent  to  such  rejection  he  cannot  challenge  their  power  to 
exercise  the  right."  In  other  words,  when  Stuewe  submitted  his 
bid,  he  agreed  that  the  board  might  reject  it,  for  cause  at  least. 

But  has  the  board  the  authority  to  reject  all  bids!  The  gen- 
eral powers  of  the  board  of  county  commissioners  are  enumer- 
ated in  section  2894  of  the  Revised  Codes.  After  naming 
[6]  twenty-six  separate  powers,  the  section  in  subdivision  25 
then  provides  that  the  board  has  power  also:  *'To  perform  all 
other  acts  and  things  required  by  law  not  in  this  title  enumerated, 
er  which  may  be  necessary  to  the  full  discharge  of  the  duties  of 
the  chief  executive  authority  of  the  county  government." 

The  several  provisions  of  the  statute,  relating  to  the  care  of 
county  charges,  are  to  be  construed  together.  Section  2064  pro- 
vides for  the  publication  of  the  notice  calling  for  bids.  Section 
2055,  as  amended  by  the  Act  of  the  Twelfth  Legislative  Assembly, 
approved  February  23,  1911  (Laws  of  1911,  p.  78),  provides  that 
the  board  must  award  the  contract  to  the  lowest  responsible 
bidder,  provided,  however,  that  if  the  county  owns  its  own  poor 
farm,  properly  equipped,  the  commissioners  may  employ  a  super- 
intendent and  care  for  the  charges  themselves.  Section  2057  pro- 
vides that  the  board  may  reject  the  bid  of  any  person  whom 
they  deem  unsuitable  as  a  contractor. 

Assuming,  then,  that  this  board  may  now  be  required  to  recon- 
vene and  act  upon  the  bids  submitted,  it  must  at  such  meeting 
exercise  its  best  judgment  or  discretion  and  determine  these  facts 
at  least:  (a)  The  responsibility  of  the  bidders ;  (b)  the  suitabil- 
ity of  the  bidders;  (c)  which  of  the  bidders  possessing  the  quali- 
fications of  responsibility  is  the  lowest;  and  (d)  whether  it  is 
to  the  best  interests  of  the  county  that  a  superintendent  be 
employed,  and  the  poor  cared  for  by  the  direct  method,  in  prefer- 
ence to  caring  for  them  by  contract  at  any  bid  submitted.  And 
the  reason  for  these  exactions  is  apparent.  Responsibility  is 
insisted  upon  that  the  contract,  when  awarded,  may  be  carried 
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out,  the  poor  receive  proper  care,  and  the  county  be  securecL 
Suitability  is  demanded,  for  common  experience  teaches  that  a 
man  financially  responsible  may  not  be  adapted  to  the  work  of 
caring  for  the  county's  unfortunates.  In  the  interest  of  econ- 
omy, the  law  insists  that  the  contract,  when  let,  shall  be  let  to 
the  lowest  responsible  bidder.  And,  finally,  the  legislature  deter- 
mined  that  conditions  may  arise  which  will  necessitate  the 
employment  of  a  superintendent,  and  the  control  of  the  county 
charges  by  the  board  itself.  The  lowest  responsible  bid  might 
be  so  high  as  to  be  ruinous.  Two  persons  equally  responsible  and 
suitable  might  bid  the  same,  and  they  be  the  only  bidders.  Or  it 
might  be  that  not  one  of  the  bidders  in  a  given  instance  would 
be  either  financially  responsible  or  a  suitable  person  to  have  in 
charge  the  county's  poor.  Or  the  notice  calling  for  bids  might 
not  elicit  any  response  at  all.  Under  any  of  these  conditions,  can 
it  be  said  that  the  hands  of  the  board  members  are  tied,  and  the 
board  left  helpless!  Furthermore,  the  statute  expressly  author- 
izes the  board  to  reject  the  bid  of  any  person  whom  it  deems 
unsuitable,  and  the  board  is  expressly  authorized  to  employ  a 
superintendent  and  care  for  the  county  charges  by  the  direct 
method.  These  considerations  seem  to  us  conclusive  that  the 
authority  in  the  board  to  reject  all  bids  is  necessarily  implied 
(People  ex  rel,  Carlin  v.  Supervisors,  above),  and  if  the  situation 
warrants  it  the  board  may  readvertise. 

If  the  power  to  reject  all  bids,  or  any  bid,  under  any  circum- 
stances, is  lodged  in  the  board,  then  it  cannot  be  the  absolute 
duty  of  the  board  to  accept  the  lowest  responsible  bid.  And  if 
there  was  not  an  absolute  duty  imposed  upon  the  board  to  award 
the  contract  to  Stuewe  in  the  first  instance,  because  he  was  the 
lowest  responsible  bidder,  mandamus  will  not  lie  to  compel  such 
action  now. 

Our  conclusion  is  that  the  board  cannot  be  coerced  to  let  the 
contract  to  the  lowest  responsible  bidder,  upon  the  showing  made 
in  this  instance,  either  at  the  suit  of  an  unsuccessful  bidder  or  a 
taxpayer.  The  office  of  the  writ,  if  issued,  would  be  to  compel 
the  board  to  act;  that  is,  to  exercise  its  discretion  as  the  law 
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authorizes,  and  with  respect  to  the  matters  which  we  have  enum- 
erated. But  the  courts  could  not  direct  what  particular  conclu- 
sion the  board  should  reach  after  such  discretion  had  been 
honestly  exercised. 

The  relator  assumes  that  the  proceedings  of  the  board  up  to 
September  30  were  in  conformity  with  the  law,  and  thus  far  we 
have  treated  the  questions  raised  from  that  standpoint;  but,  in 
our  judgment,  there  is  an  additional  reason  for  refusing  relator 
the  specific  relief  which  he  asks. 

Section  2054,  Revised  Codes,  as  amended  by  the  Laws  of  1909, 
page  34,  commands  the  board  every  September  to  advertise  for 
[7]  bids  for  the  care  of  the  county  poor  *'for  a  period  of  not 
less  than  one  nor  more  than  two  years."  The  contradiction  of 
terms  here  is  manifest,  but  when  this  section  is  read  in  connection 
with  section  2055,  as  amended  by  the  Act  of  1911,  above,  we 
think  it  is  possible  to  ascertain  the  legislative  intention.  Section 
2055,  as  amended,  provides  that  the  board  shall  let  the  contract 
"for  the  ensuing  year."  Since  the  board  is  required  to  advertise 
for  bids  every  year,  and  let  the  contract  for  the  ensuing  year,  it 
seems  but  reasonable  to  say,  in  view  of  these  provisions  and  the 
history  of  the  statutes,  that,  notwithstanding  the  contradictory 
terms  employed  in  section  2054,  above,  it  was  the  intention  of  the 
legislature  that  bids  should  be  asked  for  one  year  only,  and  that 
any  contract  for  the  care  of  the  county  poor  should  run  but  one 
[8]  year.  "A  thing  which  is  within  the  intention  of  the  makers 
of  a  statute  is  as  much  within  the  statute  as  if  it  were  within  the 
letter."  {State  ex  rel.  Hay  v.  Hindson,  40  Mont.  353,  106  Pac. 
362;  State  ex  rel,  Oeiger  v.  Long,  43  Mont.  415,  117  Pac.  107.) 

In  advertising  for  bids  for  two  years,  and  in  assuming  to  let 
a  contract  to  Holbrook  for  two  years,  the  board  exceeded  its 
[9]  authority ;  but,  since  its  action  in  letting  the  contract  was 
vitiated  by  the  fraud  alleged  and  admitted,  the  contract  is  a 
nullity. 

The  alternative  writ  of  mandate  issued  in  this  instance  merely 
commands  the  board  to  rescind  the  contract  with  Holbrook,  or 
show  cause  why  it  does  not  do  so,  and  had  the  board  complied 
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with  the  writ,  it  would  not  have  gone  further  than  to  undo  what 
it  did,  or  attempted  to  do,  on  September  30.  In  some  jurisdic- 
tions, the  afSdavit  is  treated  as  the  first  pleading;  in  others,  the 
alternative  writ  is  held  to  perform  that  office.  In  this  state, 
in  proceedings  where  the  alternative  writ  refers  to  the  affidavit, 
£10]  as  in  this  instance,  the  two  are  treated  as  interdependent, 
and  constituting  the  first  pleading  on  the  part  of  the  relator. 
(State  ex  rel.  State  Puh,  Co.  v.  Hogan,  22  Mont.  384,  56  Pac.  818.) 
But  in  all  jurisdictions  the  rules  of  pleading  in  ordinary  civil 
[11]  actions  are  applied  to  test  the  sufficiency  of  the  first  plead- 
ing, whether  that  be  the  affidavit,  the  alternative  writ,  or  a  com- 
bination of  both.  (26  Cyc.  427.)  The  practice  of  testing  the 
sufficiency  of  the  affidavit  by  motion  to  quash  the  alternative 
writ  has  prevailed  in  this  jurisdiction  since  1879.  {Territory  ex 
reL  Tanner  v.  Potts,  3  Mont.  364 ;  State  ex  rel.  State  Pub.  Co.  v. 
Hogan,  above.)  **A  motion  to  quash  challenges  both  the  suffi- 
ciency of  the  writ  and  .also  the  sufficiency  of  the  affidavit  upon 
which  the  writ  is  based. ' '  {State  ex  rel.  State  Pub.  Co.  v.  Hogan, 
above.)  In  other  words,  the  motion  to  quash  bears  the  same 
[12]  relation  to  the  first  pleading  in  mandamus  that  a  general 
demurrer  does  to  the  complaint  in  an  ordinary  action;  and  if 
any  one  principle  of  law  is  settled  in  this  state,  it  is  that  a  gen- 
eral demurrer  cannot  be  sustained,  if  the  complaint  states  facts 
sufficient  to  entitle  the  plaintiff  to  any  relief  whatever.  {Solent 
V.  Connecticut  Fire  Ins.  Co.,  41  Mont.  351,  109  Pac.  432 ;  Done- 
van  V.  McDevitt,  36  Mont.  61,  92  Pac.  49.)  To  affirm  this  judg- 
ment is  to  declare  that  the  affidavit  and  alternative  writ  do  not 
state  facts  sufficient  to  entitle  the  relator  to  the  relief  demanded, 
or  to  any  relief  whatever. 

This  proceeding  is  essentially  one  ex  relatione.  While  Stuewe 
is  nominally  the  complaining  party,  the  taxpayers  of  Lewis  and 
Clark  county  constitute  the  real  party  in  interest ;  and  if  it  can 
be  said  that  from  the  allegations  contained  in  the  affidavit  and 
the  alternative  writ  the  taxpayers  of  the  county  are  entitled  to 
relief  of  any  character,  which  can  be  granted  in  this  proceeding, 
[13]  it  is  the  duty  of  the  courts  to  extend  that  relief,  whether 
this  relator  individually  desires  it,  or  the  attorney  general  opposes 
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it.  In  our  determination,  we  are  not  bound  hy  the  prayer  of  the 
relator,  but  may  search  the  af&davit,  and  order  such  relief  as  the 
facts  stated  may  warrant ;  for  the  relief  is  granted,  not  to  Stuewe 
individually,  but  to  the  public — ^the  real  party  in  interest.  (26 
Cyc.  484.) 

That  it  is  the  duty  of  the  board,  either  to  employ  a  superin- 
tendent and  take  charge  of  the  county  poor  directly,  or  to  let 
a  contract  for  the  care  of  the  county's  unfortunates,  cannot  be 
denied.  The  law  imposes  the  duty  upon  the  board,  and  any  tax- 
payer may  insist  that  the  duty  be  performed.  It  appears  from 
th«  affidavit  that  this  duty  has  not  been  discharged,  and  that  the 
county  suffers  as  a  result.  These  facts,  of  themselves,  are  suffi- 
cient to  entitle  the  taxpayers  to  some  relief,  and  a  motion  to 
quash  ought  not  to  have  been  sustained. 

In  our  consideration  of  this  matter,  we  have  assumed  that  the 
county  of  Lewis  and  Clark  owns  a  county  poor  farm,  suitably 
equipped  to  care  for  its  charges,  since  the  affidavit  presented 
here  does  not  show  the  contrary ;  and  the  burden  is  upon  the  re- 
lator to  show  that  the  county  is  not  so  equipped,  in  order  to  show 
that  the  board  has  not  the  discretion  to  assume  the  direct  control 
of  its  county  charges. 

In  holding  that  the  relator,  Stuewe,  is  not  entitled  to  the  writ 
to  compel  the  board  to  let  the  contract  to  him,  the  trial  court 
was  clearly  correct;  and  this  was  the  only  question  which  that 
court  was  called  upon  to  determine.  Upon  the  doctrine  of  "the 
theory  of  the  c(ise,"  we  might  justify  the  conclusion  reached  in 
the  court  below ;  but,  since  it  appears  that  the  public  interests 
are  concerned,  and  that  injury  is  resulting  to  the  taxpayers,  this 
court  would  be'  remiss  in  its  duty,  if  it  denied  the  relief  to  which 
the  public  is  shown  to  be  entitled.  And  respondent  Holbrook 
cannot  complain,  for  in  dealing  with  the  board  he  is  presumed 
to  know  the  limit  of  the  board's  authority.  He  contracted  at  his 
peril.  {Lebcker  v.  Board  of  Commissioners  of  Custer  County, 
9  Mont.  315,  23  Pac.  713.)  The  parties  have  stipulated  that  final 
judgment  shall  be  entered  upon  the  pleadings  presented. 

In  the.  course  of  this  opinion,  we  have  referred  to  the  powers 
and  duty  of  the  board  sufficiently  that  re;petition  ia  not  necessary. 
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The  judgment  is  reversed,  and  the  cause  is  remanded  to  the 
district  eourt,  with  directions  to  overrule  the  demurrer  and  mo- 
tion to  quash,  and  to  enter  judgment  that  the  peremptory  writ 
of  mandate  issue,  directing  the  board  to  cancel  all  proceedings 
heretofore  taken  in  this  matter,  and  to  proceed  according  to  law. 

Reversed  and  remanded. 

Mb.  Justice  Smith  concurs. 

Mr.  Chief  Justice  Brantlt  :  Though  the  relator  alleges  that 
he  is  a  taxpayer,  the  purpose  he  seeks  to  accomplish  in  this  pro- 
ceeding is,  not  to  compel  the  defendant  board  to  rescind  the 
contract  let  to  Holbrook,  and  then  proceed  according  to  the  re- 
quirements of  the  statute  to  let  a  contract  for  a  period  of  one 
year,  but  to  have  himself  substituted  in  place  of  Holbrook,  on 
the  sole  ground  that  he  was  the  lowest  responsible  bidder.  In 
other  words,  he  claims  that  he  is  entitled  to  have  the  board  accept 
his  bid  according  to  its  terms,  and  award  him  a  contract  for  a 
period  of  two  years.  This  being  his  position,  the  district  court 
was  clearly  correct  in  denying  him  relief,  both  because  his  bid 
was  rejected,  and  because  it  is  manifest  that  the  board  has  not 
the  power  to  let  such  a  contract,  nor  even  to  consider  the  bids  as 
made.  Neither  was  the  district  court,  nor  is  this  court,  asked  to 
grant  any  other  relief;  and,  while  I  concede  that,  upon  the  ad- 
mitted facts,  the  proceedings  resulting  in  the  letting  of  the 
contract  to  Holbrook  were  nugatory,  on  the  ground  of  fraud,  as 
well  as  on  the  ground  that  the  board  failed  to  pursue  the  statute^ 
I  think  that  in  reviewing  the  judgment  of  the  district  court  thi» 
court  should  accept  the  theory  upon  which  the  proceeding  was 
presented  to  it,  and  approve  or  disapprove  its  action  accordingly, 
leaving  the  relator  to  institute  a  proper  proceeding  as  a  taxpayer, 
if  he  chooses  to  do  so,  to  have  the  Holbrook  contract  annulled.  I 
do  not  think  the  relator  should  be  compelled  to  accept  relief 
which  he  did  not  demand  from  the  district  court,  and  which  he 
does  not  now  ask  of  this  court,  however  reprehensible  the  con- 
duct of  the  board  may  have  been.  I  therefore  do  not  agree  with 
my  associates  in  the  disposition  of  this  case* 
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KINSEL,   Respondent,   v.   NORTH   BUTTB   MINING   CO., 

Appellant. 

(No.  3,053.) 
(Submitted  December  16,  1911.    Decided  January  11.  1912.) 

[120  Pac.  797.] 

Personal  Injuries — Master  and  Servant — Mines — Safe  Place  to 
Work — Fellow-servants — Vice-principal  —  Custom  —  Instruc- 
tions— Evidence — Pleadings. 

Matter  and  Servant — ^Personal  Injuries — ^Pleading^ — Construction. 

1.  A  complaint  alleging  that  d«fendant  ordered  plaintiff,  its  ser- 
vant, to  work  in  a  dangerous  portion  of  its  mine,  where  there  was 
much  loose  overhanging  rock,  and  which  was  negligently  and  in- 
BuiBciently  timbered,  in  that  the  hisit  set  of  timbers  had  been  placed 
in  a  permanent  position,  and  two  long  stringers  had  been  placed 
above  them,  on  which  a  large  amount  of  rock  and  dirt  rested,  charges 
that  the  stringers  were  placed  in  a  negligent  manner,  and  that  .a 
large  amount  of  rock  and  dirt  was  negligently  allowed  to  rest 
thereon,  but  does  not  charge  negligence  in  failing  to  lace,  or  breast- 
block,  or  angle-brace  the  timbers. 

Same. 

2.  A  complaint  by  an  injured  miner,  alleging  that  he  was  required 
by  defendant  to  work  .in  a  dangerous  place,'  which  was  unsafe 
because  of  loose  hanging  rock,  and  because  of  negligent  and  insuffi- 
cient timber,  in  that  the  last  set  of  timbers  had  been  placed  in  a 
permanent  position,  and  over  it  h>ng  stringers  had  been  negligently 
placed,  included  negligence  in  employing  a  defective  method  of  work. 

Same — Evidence. 

3.  In  an  action  by  a  miner,  injured  hy  the  collapse  of  timbers, 
evidence  held  to  make  out  a  prima  facie  case  of  negligence  on  the 
part  of  the  master. 

.  Same — Questions  for  Jury. 

4.  In  an  action  by  a  miner,  injured  by  the  collapse  of  timbers, 
evidence  held  to  raise  a  question  for  the  jury  whether  he  knew  and 
appreciated  the  peril  of  his  position,  when  he  went  forward  to 
inspect  the  work. 

Same — Safe  Place  to  Work — Notice  to  Master. 

5.  Where  a  master  in  the  discharge  of  his  duty  in  furnishing  the 
servants  with  a  reasonably  safe  place  to  work  furnished  an  appli- 
ance to  support  the  roof  of  a  mine,  the  master  is  chargeable  with 
notice  of  any  defects  of  the  appliance,  regardless  of  actual  notice. 

Same— Injuries  to  Fellow-servant. 

6.  Where  the  negligence  of  a  fellow-servant  is  relied  upon,  the 
injured  servant  must  declare  upon  the  statute.  Revised  Codes,  section 
5248,  and  cannot  recover  in  a  common-law  action. 

Same — Safe  Place  to  Work — Rendering  a  Place  Safe. 

7.  Where  a  miner  was  engaged  in  timbering  a  mine  to  render  it 
■afe  for  others,  and  the  timbers  placed  therein  daring  his  absence 
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were  negligently  fixed  so  th^t  they  collapsed  and  injured  him,  the 
master  was  liable,  although  the  miner  was  engaged  in  making  the 
place  eafe,  if  the  defective  conditions  erurrounding  the  place  la 
which  the  miner  worked  were  the  proximate  result  of  a  negligent 
plan  of  work  adopted  hj  the  master. 

Same — Vice-principal. 

8.  Where  a  shift  boss  of  a  mine  superintended  the  timbering,  he 
was  the  vice-principal  of  the  master,  and  his  negligence  was  negli- 

f^ence  of  the  master,  and  hence,  a  servant  having  been  injured   by 
he  collapse  of  timbering,  evidence  of  the  duties  of  the  shift  boss 
wae  admissible  to  show  that  he  was  a  vice-principal. 

Appeal  and  Error — ^Review — Harmless  Error. 

9.  As  counsel,  in  addressing  the  jury,  may  found  any  reasonable 
argun^nt  upon  the  allegations  of  defendant's  answer,  the  introduc- 
tion of  the  answer  in  evidence  was  harmless,  if  erroneous. 

Master  and  Servant — ^Personal  Injuries — ^Instructions. 

10.  Where  the  shift  boss  of  a  mine  bad  charge  of  the  timbering, 
an  instruction  that  it  is  the  primary  duty  of  the  master  to  furnish 
his  servants  with  a  safe  place  to  work,  and  that  this  duty  cannot 
be  so  delegated  that  the  master  will  escape  liability,  the  aervant 
to  whom  it  is  delegated  being  a  vice-principal  for  whose  negligent 
acts  the  master  is  liable,  is  applicable  to  the  evidence. 

Same. 

11.  In  an  action  by  a  miner,  injured  by  the  collapse  of  timbers, 
where  there  was  evidence  that  the  place  in  which  he  was  injured  was 
finished  for  the  time  being,  an  instruction  that  where  the  master  has 
created  a  place  for  work  for  his  servants,  and  such  place  is  permanent, 
the  master  owes  the  servant  a  duty  to  use  ordinary  care,  so  that  the 
place  may  remain  reasonably  safe,  ymn  properly  given. 

Same. 

12.  Where  a  miner  was  injured  by  the  collapse  of  the  timbers,  and 
there  was  evidence  that  the  work  was  done  in  the  usual  and  cus- 
tomary way  of  skillful  and  prudent  miners,  the  refusal  of  an  in- 
struction that  if  the  place  where  plaintiff  was  injured  had  been 
timbered  in  the  usual  way,  and  according  to  the  usual  custom 
employed  by  reasonably  prudent  and  skillful  persons  engaged  in 
mining,  then  there  was  no  negligence  in  the  timbering  of  the  same, 
was  imppo'perly  refused. 

Same — ^Injuries  to  Servant — Safe  Place  to  Work — Custom. 

13.  A  master  cannot  escape  liability  for  the  injuries  of  his  servant 
from  a  defective  place  of  work  or  appliance,  by  showing  that  he 
has  followed  the  usual  custom  of  masters  in  furnishing  places  of 
work  and  appliances,  but  must  s-how  that  degree  of  care  which  is 
commonly  and  usually  exercised  by  reasonably  careful  persons  under 
like  circumstances. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah 
J".  Lynch,  Judge. 

Action  by  Forrest  S,  Kinsel  against  the  North  Butte  Mining 
Company.  From  a  judgment  for  plaintilT  and  an  order  denying 
it  a  new  trial,  defendant  appeals.    Reversed  and  remanded. 
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Messrs.  C.  F.  Kelley,  L.  0.  Evans,  W.  B.  Rodgers,  and  D. 
Oay  Stivers,  for  Appellant,  submitted  a  brief;  Mr.  Rodgers 
argued  the  cause  orally. 

The  motion  for  nonsuit  should  have  been  granted:  (a)  For 
the  reason  that  the  plaintiff  did  not  show  any  negligence  on  the 
part  of  the  defendant  in  any  of  the  respects  complained  of  in 
his  complaint.  If  any  negligence  at  all  was  shown,  which  we 
deny,  it  was  in  respect  to  matters  not  alleged  in  the  complaint  of 
plaintiff,  and  proof  of  them  did  not  tend  in  the  remotest  degree 
to  establish  the  acts  of  negligence  alleged  in  the  complaint,  and 
was  so  at  variance  with  the  alleged  negligent  acts  as  to  amount  to 
a  failure  of  proof.  {Forsell  v.  Pittsburg  etc.  Copper  Co.,  38 
Mont.  403,  100  Pac.  218.) 

(b)  Because  the  sole  purpose  of  plaintiff's  work  having  been 
to  make  a  dangerous  place  safe,  when  he  undertook  to  create  a 
place  of  work,  and  to  work  in  a  place  where  the  conditions 
were  constantly  changing  and  being  changed  by  his  own  labor 
and  that  of  his  fellow-servants,  he  assumed  all  the  risks  and 
dangers  of  the  work.  (Allen  v.  Bear  Creek  Coal  Co.,  43  Mont. 
269,  115  Pac.  678;  Thurman  v.  Pittsburg  etc.  Copper  Co.,  41 
Mont.  141,  108  Pac.  588;  Shaw  v.  New  Year  Gold  Mines  Co., 
31  Mont.  138,  77  Pac.  515 ;  Petaja  v.  Aurora  I.  M.  Co.,  106  Mich. 
463,  58  Am.  St.  Rep.  505,  64  N.  W.  335,  66  N.  W.  951,  32  L. 
R.  A.  437;  Indiana  etc.  Coal  Co.  v.  Batey,  34  Ind.  App.  16,  71 
N.  E.  191;  City  of  Greeley  v.  Foster,  32  Colo.  292,  75  Pac.  354; 
Oleson  V.  Maple  Grove  Coal  Co.,  115  Iowa,  74,  87  N.  W.  736; 
Kellyville  Coal  Co.  v.  Bruzas,  223  111.  595,  79  N.  E.  311;  Mielke 
V.  Chicago  etc.  R.  R.  Co.,  103  Wis.  1,  74  Am.  St.  Rep.  836,  79 
N.  W.  22 ;  Jennings  v.  Engle,  35  Ind.  App.  153,  73  N.  E.  947 ; 
Moloney  v.  Florence  etc.  R.  R.  Co.,  39  Colo.  384,  121  Am.  St. 
Rep.  182,  89  Pac.  649,  12  Ann.  Cas.  621,  19  L.  R.  A.,  n.  s.,  348.) 

(c)  For  the  reason  that  it  clearly  appears  from  the  testimony 
that  the  plaintiff,  even  though  it  should  be  admitted  he  was 
working  in  a  place  which  the  defendant  was  required  to  furnish 
him  and  make  safe,  assumed  all  risks  of  the  accident.  The  law 
ill  reference  to  the  assumption  of  extraordinary  risks  by  a  ser- 
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▼ant  does  not  require  that  he  must  realize  that  if  he  places  him- 
self in  a  certain  position  he  will  receive  a  certain  injury.  Such 
realization  need  not  amount  to  an  assurance  of  injury.  All  the 
law  or  the  decisions  of  this  court  require  is,  that  he  either  real- 
izes that  there  is,  or  may  be,  danger  growing  out  of  the  condi- 
tions that  exist,  or  that  as  a  reasonable  person,  knowing  what 
he  knows  and  seeing  what  he  sees,  he  ought  to  realize  that  exist- 
ing conditions  may  result  in  danger  to  him  exceeding  what  he 
would  otherwise  be  subjected  to.  (Anderson  v.  Northern  Pac. 
By.  Co.,  34  Mont.  181,  85  Pac.  884;  Stewart  v.  Pittsburg  etc. 
Copper  Co.,  42  Mont.  200,  111  Pac.  725;  McCabe  v.  Montana 
Cent.  By.  Co.,  30  Mont.  323,  76  Pac.  701;  Coulter  v.  Union 
Laundry  Co.,  34  Mont.  590,  87  Pac.  973;  Gregory  v.  Chicago 
etc.  B.  B.  Co.,  42  Mont.  551,  113  Pac.  1126;  FotheHngiU  v. 
Washoe  Copper  Co.,  43  Mont.  485,  117  Pac.  86;  Crown  Coal 
&  Tow  Co.  V.  Koenig,  119  111.  App.  192;  Bailey  on  Personal 
Injuries,  sec.  459.) 

Before  the  plaintiff  may  recover,  he  must  allege  and  prove 
that  he  did  not  know,  or  in  the  exercise  of  ordinary  prudence 
ought  not  to  have  known,  of  the  particular  defects  complained 
of.  See  the  following :  Wood  on  Master  and  Servant,  par.  414 ; 
Schroder  v.  Montana  Iron  Works,  38  Mont.  474,  100  Pac.  619 ; 
Dixon  V.  Western  Union  Tel.  Co.,  68  Fed.  630 ;  Malons  v.  Haw- 
ley,  46  Cal.  409 ;  Fortin  v.  Manville  Co.,  128  Fed.  642 ;  Brainard 
V.  Van  Dyke,  71  Vt.  359,  45  Atl.  758 ;  Dalton  v.  Bhode  Island 
Co.,  25  R.  I.  574,  57  Atl.  383 ;  Buzzell  v.  Laconia  Mfg.  Co.,  43 
Me.  113,  77  Am.  Dec.  212;  Willie  v.  East  Tennessee  Coal  Co., 
27  Ky.  Law  Rep.  335,  84  S.  W.  1166;  Mellott  v.  Louisville  db 
N.  B.  B.  Co.,  101  Ky.  212,  40  S.  W.  696 ;  Bogenschutz  v.  Smith, 
84  Ky.  330,  1  S.  W.  578 ;  Brazil  Block  Coal  Co.  v.  Young,  117 
Ind.  520,  20  N.  E.  423;  Peerless  Stone  Co.  v.  Wray,  143  Ini 
574,  42  N.  E.  927. 

(d)  For  the  reason  that  he  was  guilty  of  contributory  negli- 
gence, and  is  therefore  not  entitled  to  recover.  {Cummings  v. 
Helena  etc.  B.  Co.,  26  Mont.  449,  68  Pac.  852.) 

(e)  For  the  reasons  that  there  was  no  proof  of  any  negli- 
gence upon  the  part  of  the  defendant  corporation,  and  that  if 
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any  negligent  act  had  been  established,  it  was  solely  the  negli- 
gence of  servants  of  the  defendant,  and  was  therefore  at  vari- 
ance with  the  complaint,  which  charges  only  primary  negligence 
upon  the  part  of  the  defendant;  and  also  because  under  the 
allegations  of  the  complaint  any  action  or  neglect  of  the. shift 
bosses,  or  either  of  them,  would  be  negligence  of  plaintiff's 
fellow-servants;  and  the  complaint  in  this  case  counted  only 
upon  the  primary  negligence  of  the  defendant  corporation. 
Before  the  plaintiff  could  recover  on  account  of  any  negligence 
of  the  shift  boss  or  bosses  of  the  defendant,  it  "was  necessary 
that  he  should  plead  such  negligence  in  order  to  obtain  the 
benefits  of  said  section  5248,  Revised  Codes.  {Kelly  v.  North- 
em  Pacific  R.  R.  Co,,  35  Mont.  243,  79  Pac.  582 ;  Thurman  v. 
Pittsburg  etc.  Copper  Co.,  41  Mont.  150,  108  Pac.  588.)  The 
shift  bosses  must,  therefore,  under  a  complaint  such  as  this, 
counting  upon  the  common  law  and  not  upon  the  statute,  be 
treated  and  considered  as  fellow-servants  with  the  plaintiff. 
(Thurman  v.  Pittsburg  etc.  Copper  Co.,  supra;  see,  also,  Allen 
V.  BeU,  32  Mont.  69,  79  P»c.  582.) 

We  submit  that  so  long  as  the  defendant  established  that  it 
used  the  same  methods  and  the  same  means  in  timbering  the 
stope  in  question  that  were  used  by  all  other  mine  operators  for 
timbering  like  places,  no  charge  of  negligence  could  be  imputed 
to  it  in  this  regard.  (Gregory  v.  C.  M.  <&  St.  P.  Ry.  Co.,  supra; 
Cummings  v.  Reins  Copper  Co.,  40  Mont.  599,  107  Pac.  904; 
Kekler  v.  Schwenk,  144  Pa.  348,  27  Am.  St.  Rep.  933,  22  Atl. 
910,  13  L.  R.  A.  374.)  In  Bohn  v.  Chicago  etc.  R.  Co.,  106 
Mo.  429,  17  S.  W.  580,  it  was  said:  **No  inference  of  negligence 
can  arise  from  evidence  which  shows  that  the  implement  was 
used  as  it  is  ordinarily  used  for  like  purposes  by  persons  engaged 
in  the  same  kind  of  business."  In  King  v.  Ford  River  Lum- 
ber Co.,  93  Mich.  172,  53  N.  W.  10,  the  supreme  court  of  Mich- 
igan said:  ''It  is  sufficient  if  the  machinery  is  of  the  kind  in 
general  use."  (See,  also,  Davis  v.  Augusta  Factory,  92  Ga. 
712,  18  S.  E.  974;  Bailey  v.  Delaware  etc.  R.  R.  Co.,  40  N.  J. 
L.  23;  Shadford  v.  Ann  Arbor  St.  Ry.  Co.,  Ill  Mich.  89,  69 
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N.  W.  661;  Rogers  v.  LovisvUle  dk  N,  By.  Co.,  88  Fed.  462; 
Fritz  V.  Salt  Lake  etc.,  18  Utah,  493,  56  Pac.  90.) 

For  Respondent,  there  was  a  brief  by  Messrs.  Maury  dt  Tern- 
pieman,  and  Messrs.  J.  0.  Davies  and  J.  B.  Coppo;  and  oral 
argument  by  Mr.  H.  L.  Maury. 

Appellant  insists  that  the  motion  for  nonsuit  should  have 
been  granted,  for  the  reason  that  plaintiff  was  engaged  in  the 
creation  of  a  place,  or  in  making  a  dangerous  place  safe;  and 
that  because  of  the  character  of  the  work  the  plaintiff  was  en- 
gaged in  the  defendant  did  not  owe  the  plaintiff  any  duty  to 
furnish  the  plaintiff  with  a  safe  place  in  which  to  work.  The 
principle  of  law  applicable  is  to  the  effect  that  the  servant, 
when  sent  to  create  a  place  or  make  a  dangerous  place  safe, 
assumes  only  the  risk  of  dangers  and  defects  which  are  incident 
to  and  naturally  flow  from  the  woi^  which  he  is  doing,  and 
those  which  he  knows  about  or  which  he  could  discover  by  the 
exercise  of  ordinary  care,  and  as  to  all  other  dangers  and  risks 
if  brought  about  by  the  negligence  of  the  master  and  the  servant 
is  injured,  the  master  is  liable.  (White  on  Personal  Injuries 
in  Mines,  sec.  479 ;  Allen  v.  BeU,  32  Mont.  69,  79  Pac.  582 ;  Har- 
desty  V.  Largey  Lumber  Co,,  34  Mont.  153,  86  Pac.  29 ;  Bunker 
EUl  &  SulUvan  etc.  Co.  v.  Jones,  130  Fed.  813,  65  C.  C.  A.  363, 
a  case  in  many  respects  very  similar  to  the  present  one.) 

Appellant  further  contends  that  its  motion  for  a  nonsuit 
should  have  been  sustained  because  the  plaintiff  ''assumed  all 
the  risks  of  the  accident  which  occurred."  "We  admit  that  the 
law  is  as  contended  for  by  the  appellant,  and  as  found  in  the 
numerous  cases  decided  by  this  court  and  cited  in  appellant's 
brief  under  this  head.  In  fact,  the  law  governing  assumption 
of  risk  as  applicable  to  this  case  is  so  well  and  thoroughly  set- 
tled by  this  court  that  it  is  unnecessary  to  cite  cases.  The  only 
question  is:  Did  the  plaintiff  assume  the  risk  of  the  accident 
which  occurred  to  him  when  the  well-known  principles  of  law 
governing  the  case  are  applied  to  the  facts  t  We  contend  that 
he  did  not.  Even  the  appellant  admits  that  the  risk  of  the  acci- 
dent which  happened  in  this  case  was  an  extraordinary  risk. 
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and  we  have  yet  to  discover  any  case  holding  that  a  servant  in 
any  sense  assumes  an  extraordinary  risk  unless  he  knew  about 
it  or  could  discover  it  by  the  exercise  of  ordinary  care  and 
caution. 

Appellant  again  contends  that  it  is  necessary  for  the  plaintiff 
to  allege  knowledge  upon  the  part  of  the  master  before  he 
could  recover  in  this  case.  The  plaintiff  sufficiently  alleged 
knowledge  on  the  part  of  the  defendant.  However,  it  is  our 
contention  that  the  complaint  would  be  sufficient  in  this  regard 
without  any  direct  allegation  of  knowledge  on  the  part  of  the 
master,  as  the  complaint  alleges  'Hhat  the  defendant  had  negli- 
gently permitted  the  said  place  to  become  unsafe  and  danger- 
ous, and  through  the  negligence  of  the  defendant  said  place 
was  unsafe  and  dangerous";  and  ''over  the  same  two  long 
stringers  had  been  negligently  placed  above  the  set  and  resting 
on  the  said  last  set"  by  the  defendant.  Under  these  allega- 
tions  it  would  not  be  necessary  for  the  plaintiff  to  directly 
allege  knowledge  on  the  part  of  the  master.  {Hollings^worth  v. 
Davis-Daly  Estates  Copper  Co.,  38  Mont.  143,  99  Pac.  142.) 

Respondent  admits  that  this  action  is  an  action  at  common 
law  and  not  under  the  fellow-servant  statute.  He,  however, 
does  contend  that  Joe  Wells,  at  common  law,  as  to  his  acts  rela- 
tive to  the  timbering  which  caused  this  injury,  was  a  vice-prin- 
cipal of  the  master,  and  not  a  fellow-servant  of  the  plaintiff. 
The  master  in  this  case  retained  unto  itself  the  superintendency 
in  the  minutest  detail  of  the  timbering  in  the  mine  and  the 
making  of  the  mine  safe  by  timbering,  and  when  the  master 
retained  to  itself  the  direction  and  superintendency  of  the 
timbering  in  the  mine  in  the  minutest  detail,  it  is  responsible 
for  any  negligence  on  its  part  in  that  regard.  {HaU  v.  Norih-^ 
western  Lumber  Co.,  61  Wash.  351,  112  Pac.  369 ;  Poli  v.  Numa 
Block  Coal  Co.,  149  Iowa,  104,  127  N.  W.  1105,  33  L.  R.  A., 
n.  s.,  646.)  Again,  when  Joe  Wells  directed  the  manner  of  tim- 
bering in  the  mine,  he  was,  under  the  evidence,  making  the 
mine  safe  and  making  the  place  safe,  and  was  performing  a  non- 
delegable duty  of  the  master,  and  it  would  matter  not  whether 
he  was  shift  boss  or  held  a  lower  grade  of  service  under  the  mas- 
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ter,  the  master  would  be  liable  for  his  acts.     {Oregory  v.  Chi- 
cago,  M,  dk  St.  P.  R.  B.  Co.,  42  Mont.  551,  113  Pac.  1123.) 

In  Gregory  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  supra,  and  Cum- 
mings  v.  Reins  Copper  Co.,  40  Mont.  599,  107  Pac.  904,  this 
court  has  held  that  evidence  of  common  custom  or  common 
usage  may  be  introduced  as  tending  to  show  due  care  or  want 
of  negligence,  but  that  the  custom  or  general  practice  must  still 
be  reasonably  safe  or  reasonably  prudent;  and  as  to  whether  or 
not  the  general  custom  or  general  practice  is  reasonably  safe  or 
reasonably  prudent  is  still  a  question  which  may  be  inquired 
into  by  a  court  and  jury ;  and  this  is,  and  we  believe  must  be, 
the  law.  It  was  so  laid  down  by  the  supreme  court  of  the 
United  States  in  the  case  of  Texas  etc.  R.  R.  Co.  v.  Behymer, 
189  U.  S.  468,  23  Sup.  Ct.  622,  47  L.  Ed.  905,  in  the  following 
language:  **What  usually  is  done  may  be  evidence  of  what 
ought  to  be  done,  but  what  ought  to  be  done  is  fixed  by  the 
standard  of  reasonable  prudence,  whether  it  is  usually  com- 
plied with  or  not."  In  Chicago  etc.  R.  Co.  v.  Carpenter,  56 
Fed.  453,  5  C.  C.  A.  551,  the  court  said:  "It  will  not  be  con- 
tended that  -a  custom  will  excuse  a  person  from  having  been 
negligent  any  more  than  it  will  justify  in  committing  a  crime." 
(See,  also,  Homestdke  Min.  Co.  v.  Fullerton,  69  Fed.  923,  16  C. 
C.  A.  545;  Maynard  v.  Buck,  100  Mass.  40;  Wigmore  on  Evi- 
dence, sec.  461;  26  Cyc.  1108;  Thompson  on  Negligence,  par. 
7882;  Labatt  on  Master  and  Servant,  sec.  50.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Action  by  employee  against  employer  for  damages  growing 
out  of  personal  injuries  sustained  in  the  Speculator  mine. 
Plaintiff  had  a  verdict  and  judgment  for  $1,500.  Defendant 
appeals  from  the  judgment  and  also  from  an  order  denying 
a  new  trial. 

The  complaint  charges:  "That  the  defendant  commanded 
and  ordered  the  plaintiff  on  the  27th  day  of  January,  1910, 
to  go  to  work  at,  and  in  obedience  to  such  commflnd  the  plain- 
tiff went  to  work  at,  No.  1696  stope  connected  with  the  main 
shaft  of  the  defendant  of  the   Speculator  quartz  lode  min> 
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ing  claim;  that  the  defendant  had  negligently  permitted  the 
said  place  to  become  unsafe  and  dangerous,  and,  through  the 
negligence  of  the  defendant,  the  said  place  was  unsafe  and 
dangerous  at  the  time  that  plaintiff  went  to  work  there  through 
the  command  of  the  defendant,  for  that  the  said  place  was  in 
loose  ground,  there  was  much  loose  rock  and  boulders  hanging 
above  the  said  place,  and  the  same  was  negligently  and  in- 
sufKciently  timbered  in  that  the  last  set  of  timbers  in  front  of 
the  face  had  been  placed  in  permanent  position,  and  over  the 
same  two  long  stringers  had  been  negligently  placed  above  the 
set  and  resting  on  the  said  last  set,  and  the  said  large  amount 
of  rocks  and  boulders  and  dirt  had  been  by  the  defendant 
negligently  left  hanging  and  resting  on  the  said  stringers,  so 
that  there  was  a  great  and  extraordinary  weight  on  the  said 
stringers,  and  consequently  on  the  said  set,  with  a  tendency 
to  crush  the  said  set  forward  and  collapse  the  same,  there  being 
an  excavation  under  the  said  set  and  beyond  the  same  to  the 
face — the  said  face  being  about  thirty  feet  distant  from  said 
set;  that  the  defendant  knew  of  the  dangerous  condition  of  the 
said  place  before  it  set  the  plaintiff  there  to  work  and  before 
the  plaintiff  went  there  to  work,  or  if  the  defendant  had  used 
reasonable  care  it  would  have  known  of  the  dangerous  condi- 
tion of  the  said  ground;  that  the  plaintiff  did  not  know  of 
the  unsafe  condition  of  the  said  set,  and  of  the  unsafe  condi- 
tion of  the  said  place  before  he  went  there  to  work;  that  im- 
mediately upon  the  arrival  of  the  plaintiff  at  the  said  place, 
the  said  ground  above  the  said  stringers  collapsed,  and  the  set 
collapsed  and  the  ground  came  down  upon  the  plaintiff." 

The  answer,  in  addition  to  a  denial  of  any  negligence  on  the 
part  of  the  defendant,  alleges  that  the  plaintiff  was  injured  by 
reason  of  a  lack  of  ordinary  care  on  his  part,  that  his  own  neg- 
ligence and  that  of  his  fellow-servants  contributed  directly  to 
his  injury,  and  that  he  was  engaged  in  making  safe  the  place 
where  he  was  injured,  and  therefore  assumed  the  risk  of  injury. 

It  will  be  noted  that  the  complaint  charges  primary  fault  on 
the  part  of  the  defendant  in  that  it  had  negligently  placed  two 
long  stringers  above  the  set,  resting  on  the  set,  upon  which  a 
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large  amount  of  rock,  boulders,  and  dirt  were  negligently  al- 
lowed to  rest,  so  that  there  was  an  extraordinary  weight  thereon 
''with  a  tendency  to  crush  the  set  forward  and  collapse  the 
same."  Tt  is  then  charged  that  immediately  upon  the  arrival 
of  plaintiff  ''the  ground  above  the  stringers  collapsed  and  the 
set  collapsed."  The  collapse  is  presumably  to  be  attributed 
to  the  negligent  acts  of  the  defendant  already  pleaded,  although 
the  complaint  does  not  in  terms  so  charge. 

1.  It  is  contended  by  the  appellant  that  the  charge  in  the 
complaint  that  the  stringers  were  "negligently  placed"  must 
be  construed  to  mean,  simply,  that  it  was  negligence  to  place 
ertringers  there  at  all,  and  that  it  could  not  mean  that  they 
were  placed  in  a  negligent  manner.  On  the  other  hand,  the 
respondent  argues  that  the  phrase  is  sufficient  to  allow  proof 
that  the  stringers  were  placed  in  a  negligent  manner  in  that 
the  sets  were  not  properly  "laced"  and  the  leading  set  was 
not  "breast-blocked"  or  "angle-braced."  It  is  also  contended 
for  the  respondent  that  the  complaint  charges  generally  that 
the  place  was  negligently  and  insufficiently  timbered.  We  do 
not  agree  with  any  of  these  contentions.  In  our  judgment, 
[1]  the  complaint,  liberally  construed,  charges  that  the 
stringers  were  placed  in  a  negligent  manner,  and  that  a  large 
amount  of  rock,  boulders,  and  dirt  was  negligently  allowed 
to  rest  thereon,  but  it  fails  to  charge  any  negligence  in  failure 
to  lace,  breast-block,  or  angle-brace.  There  is  no  general  al- 
legation that  the  place  was  negligently  or  insufficiently  tim- 
bered. The  allegation  is  special  and  to  the  effect  that  the 
stringers  were  placed  in  a  negligent  manner,  considering  the 
fact  that  an  extraordinary  weight  rested  upon  them.  We  are 
not  to  be  understood  as  holding,  however,  that  the  absence  of 
lacing,  breast-blocks  or  angle-braces  on  the  leading  set  could  not 
be  taken  into  consideration  in  determining  whether,  under  the 
circumstances,  the  stringers  were  negligently  placed.  There  is, 
however,  no  substantial  testimony  to  justify  the  conclusion  that 
the  use  of  breast-blocks  was  practicable. 
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We  hold  that  there  was  no  material  variance  between  the 
allegations  of  the  complaint  as  above  construed  and  the  facts 
proven  by  the  respondent. 

2.  The  next  contention  of  the  appellant's  counsel  is  that 
the  court  erred  in  overruling  their  motion  for  a  nonsuit. 

Although  it  is  so  alleged  in  the  complaint,  there  is  no  testi- 
mony to  warrant  the  conclusion,  and  indeed  it  was  not  claimed 
at  the  trial,  that  there  was  any  negligence  in  allowing  the  loose 
rock  to  hang  over  the  stringers.  So  that  the  only  negligence 
complained  of  was  that  the  stringers  were  negligently  placed. 
It  is  also  contended  by  counsel  for  the  appellant  that  not  any 
negligence  could  be  predicated  upon  the  fact  that  blocks  were 
placed  under  the  stringers  for  the  purpose  of  tilting  them  up 
to  an  inclined  position,  thus  increasing  the  liability  of  the  for- 
ward set  collapsing,  and  rendering  the  method  employed  de- 
fective. The  complaint  does  charge,  however,  as  aforesaid, 
[2]  that  the  stringers  were  negligently  placed,  and  we  think 
the  matter  of  blocking  was  incident  to  the  placing  of  the  stringers 
and  fairly  comprehended  in  the  allegation.  A  special  demurrer 
might  have  been  employed  to  bring  out  these  specific  matters 
before  trial. 

We  quote  such  portions  of  the  testimony  as  we  deem  neces- 
sary to  illustrate  the  situation  at  the  time  of  plaintiff's  injury. 
[8]  He  testified:  ''On  the  27th  day  of  January,  1910,  I  was 
working  on  the  1696  stope  of  the  Speculator  mine.  Me  and 
my  partner  went  down  from  the  1200  and  two  shovelers 
went  with  us,  and  the  other  two  miners  that  was  working 
partners  with  us,  they  came  from  the  1600  up.  We  congre- 
gated there  about  four  sets  from  the  set  that  collapsed.  We 
could  see  from  where  we  were  standing  that  the  sets  had  not 
been  laced  and  our  two  partners  went  back  to  the  manway  to 
get  lacing.  We  started  to  go  to  look  at  the  place.  We  didn't 
have  time  to  realize  the  danger  of  the  place.  We  simply  went 
into  the  place  and  just  got  in  front  of  the  two  posts  when 
the  two  sets  went  ahead.  I  say  the  two  sets,  because  only  two 
of  the  posts  were  laced  and  it  pulled  the  second  set  out  with 
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the  first  posts.  I  didn't  have  much  time  to  realize  what  was 
the  cause  of  it.  There  was  a  lot  of  ground  came  with  it.  I 
was  hit  in  the  face  with  a  cap  and  knocked  down  and  injured. 
I  was  holding  my  light  up  this  way,  looking  at  the  back,  to 
see  what  had  been  done  by  the  shift  previous.  I  had  been  last 
at  that  point  on  the  previous  shift  some  sixteen  hours  before. 
I  just  had  time  to  walk  in  and  turn  around  when  it  came  in 
on  me.  It  would  be  better  if  it  had  not  been  laced  at  all  than 
to  be  laced  on  one  side.  The  stringers  were  cribbed  up  to  the 
roof  in  front,  as  near  as  I  could  see  in  the  time  I  had.  There 
were  some  blocks  under  the  back  end  of  the  stringers,  the  tail 
end,  under  the  second  cap,  making  the  stringers  higher  at  the 
front  end.  During  that  time  I  just  walked  in  front  of  the 
post  to  look  and  see  in  what  condition  the  place  was  and  if 
there  was  any  danger  existing.  The  object  of  putting  stringers 
in  a  mine  like  that  is  to  catch  the  back  so  a  man  can  work 
ahead,  if  they  are  put  in  correctly.  The  function  of  the 
stringers  is  to  sustain  the  back,  to  keep  the  men  safe  who  are 
going  to  put  in  the  next  set  ahead.  A  timber  at  forty-five 
degrees  will  sustain  more  weight  than  a  timber  at  approximately 
twenty  degrees,  because  it  is  straighter ;  it  holds  more  when  it  is 
straighter  than  when  it  leans  over  more.  Morrow,  my  partner, 
was  a  timberman  and  we  worked  together.  On  the  night  of 
the  27th  we  went  back  there  to  do  some  work,  to  timber — ^that 
is,  to  take  the  place  up  where  it  was  left  off;  and  whatever 
condition  the  shift  ahead  of  us  left  it,  we  were  to  go  ahead 
with  the  work.  We  were  both  experienced  men.  The  purpose 
of  timbering  a  place  like  this  stope  is  to  make  it  safe  for  the 
men  that  are  working  there — ^miners,  shovelers  or  whoever  they 
are.  I  didn't  know  the  conditions  that  existed  in  there;  I 
didn't  know  that  the  cave  was  in  that  shape,  because  they 
worked  into  it  the  shift  previous.  I  was  there  twenty-four 
hours  before  this  time,  but  I  didn't  see  this  cave  because  they 
hadn  't  broke  into  it  yet.  •  •  •  When  I  went  to  work  there 
on  the  27th,  after  I  got  in  there  to  look  at  the  place  I  see 
the  big  opening  and  the  ground  that  was  lying  on  the  second 
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floor.  It  was  considerably  different  from  the  way  it  was  when 
I  left  it  that  morning;  it  had  caved  a  whole  lot  more  and  these 
stringers  had  been  put  in  over  the  set.  I  am  almost  sure  that 
Morrow  and  I  set  those  last  two  posts  and  the  cap  on  the  shift 
before,  but  we  didn't  complete  it.  At  that  time  there  was  no 
necessity  for  stringers  and  we  didn't  put  stringers  in.  What 
caused  these  men  to  go  after  lacing  was  that  we  could  all  see 
that  the  place  had  not  been  laced,  and  that  would  be  the  first 
thing  before  any  timbers  were  put  in,  would  be  to  lace  the  sets 
together  if  we  couldn't  breast-block  them.  We  could  see  that 
lacing  was  necessary  to  make  the  set  stand — ^to  keep  it  from 
going  ahead.  Lacing  would  not  have  done  that.  It  might  have 
helped  not  to  go  ahead,  but  if  five  or  six  sets  had  been  laced, 
with  the  weight  that  came  on  those  stringers,  they  would  have 
went  ahead  just  the  same.  •  •  •  That  is  not  a  proper  way 
to  put  in  stringers.  I  would  have  to  duck  my  head  going  under 
the  tail  end  of  the  stringers  t6  avoid  hitting  them  so  I  would 
certainly  know  they  were  there.  The  difference  in  height  at 
the  forward  end  would  be  that  it  would  take  that  much  more 
cribbing  and  it -would  take  that  much  more  work  to  put  the 
cribbing  in.  And  another  difference  would  be  that  when  they 
are  standing  more  upright  that  way  it  has  more  of  a  tendency 
to  push  the  set  ahead  when  they  took  weight.  That  is  almost 
impossible  to  stop,  unless  it  was  properly  blocked.  I  could  see 
the  angle  of  the  stringers  before  I  got  to  the  place  where  I  was 
struck.  I  saw  that  the  angle  of  these  stringers  made  them 
dangerous  just  as  soon  as  I  got  in  front  to  see  what  was  on 
top  of  them,  to  see  what  was  hanging  there.  If  I  had  put 
those  stringers  in  there  I  wouldn't  have  put  them  under  one 
cap  and  over  the  other;  I  would  have  put  them  over  both 
caps,  if  it  took  all  the  lagging  in  the  mine.  I  would  have  put 
a  stull  across  and  would  have  cut  a  hitch  in  both  walls.  Any 
man,  if  he  went  to  put  stringers  in  over  a  set,  the  first  thing 
he  would  do,  he  would  see  that  they  would  be  sufficiently  braced 
so  they  couldn't  go  ahead  and  collapse  the  timbers,  even  while 
he  was  putting  them  in.  That  is  what  we  were  going  to  do 
with  the  lacing,  but  after  I  seen  it  in  front  I  wouldn't  have 
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done  that.  I  would  have  known  then  that,  with  the  groiind 
that  was  hanging  there,  the  lacing  wouldn't  have  held  them. 
We  each  had  a  candle  light." 

James  J.  Dwyer  testified  for  the  plaintiff:  *'0n  the  27th  of 
January  I  was  in  there  to  put  in  some  stringers,  to  catch  the 
place  up.  I  was  working  that  day  under  the  orders  of  Joe 
Wells.  He  was  not  present  during  the  progress  of  putting  in 
those  stringers.  He  gave  orders  to  put  them  in.  He  was  the 
shift  boss.  A  shift  boss  would  come  around  and  tell  us  what 
to  do  and  how  to  do  it  and  where  to  do  it  and  when  to  do  it, 
and  it  was  the  duty  of  the  employee  to  obey  these  orders.  Wells 
was  present  about  five  minutes  before  we  quit  on  that  shift. 
He  seen  the  work  that  was  done  when  he  came  in  there.  With 
reference  to  the  timbering,  it  was  exactly  in  the  same  condi- 
tion when  we  quit  as  it  was  when  Wells  was  last  in  there. 
With  reference  to  lacing,  when  we  left  we  had  the  first  and 
second  posts  laced  together  on  the  hanging  and  that  was  all. 
The  taking  of  weight  on  the  stringers  would  have  an  effect 
to  push  the  leading  set  on  which  the  stringers  rested  ahead, 
the  way  the  stringers  were  put  in.  From  the  character  of  the 
ground,  one  familiar  with  mining  would  naturally  expect  the 
stringers  to  take  weight  when  the  ground  settled  on  them. 
After  putting  in  the  stringers  and  catching  the  back  up,  oar 
object  was  to  go  ahead  and  put  in  another  set  of  timbers  and 
use  the  same  course  in  going  ahead  until  we  made  the  place 
safe.  Over  these  stringers  we  put  some  10  by  10  timbers,  and 
I  think  we  finished  up  with  5  by  10  for  cribbing  from  the 
stringers  to  the  back." 

Patrick  Kinney  testified  for  the  plaintiff:  ** Wells,  the  shift 
boss,  told  us  to  get  some  stringers  in  and  tail  them  down  with 
10  by  10  blocks,  so  as  to  save  cribbing  on  top  of  them.  It 
wouldn't  take  so  much  cribbing  to  crib  up  the  back.  We  done 
just  what  he  told  us.  The  stringers  weren't  level.  They 
couldn't  be  level.  They  were  right  on  the  edge  of  the  front 
cap,  so  that  the  weight  was  pressing  ahead.  If  any  weight 
came,  I  should  think  it  would  take  weight  to  go  ahead.  The 
gtringers  and  the  timbers  in  the  leading  set  would  go  ahead. 
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They  were  in  the  same  position  when  we  left  them  that  they 
were  when  Mr.  Wells,  the  shift  boss,  last  saw  them.  He  was 
there  about  five  or  ten  minutes  before  we  left.  After  the  shift 
boss  left,  we  were  working  out  to  put  a  post  and  girth  on  the 
footwall  side.  There  was  no  more  work  done  on  those  stringers. 
We  all  took  orders  from  Joe  Wells.  When  we  left  there,  the 
leading  set  was  laced  back  to  the  other  post  on  the  hanging- 
wall  side,  but  not  on  the  foot.  If  it  had  been  laced  on  the  foot 
as  well  as  on  the  hanging,  I  think  it  would  have  been  stronger. 
Those  stringers  could  have  been  supported  in  front  if  there  was 
timbers  put  under  them,  but  I  couldn't  answer  whether  they 
would  have  stood  better  if  they  had  had  props  under  them. 
If  the  stringers  had  rested  level  I  think  the  weight  would  have 
come  straight  down  on  them  and  not  at  an  angle.  In  that 
case  I  don't  believe  that  set  would  have  collapsed  so  fast.  We 
were  all  working  there  for  the  same  end,  to  make  this  place 
safe,  so  we  could  go  ahead  with  the  timbering.  If  we  cribbed 
these  stringers  from  the  tail  end  to  the  forward  end  and  there 
were  loose  rocks  in  the  top,  I  guess  the  weight  would  come  down 
on  those  stringers  practically  even  all  over.  After  we  put  these 
stringers  in  we  went  forward  underneath  them,  to  work  out 
for  another  set  ahead  of  this  leading  set.  We  put  the  stringers 
in  to  protect  ourselves  and  hold  the  back  while  we  were  doing 
the  work.  The  reason  why  we  didn't  go  ahead  and  lace  was 
that  the  shift  boss,  Joe  Wells,  came  in  and  told  us  to  work 
ahead  and  get  a  post  and  girth  in  over  the  foot  side,  and  we 
forgot  all  about  lacing  further,  I  guess.  We  could  have  laced 
those  sets  back  for  three  or  four  seta  in  ten  minutes.  I  didn't 
think  it  was  safe  to  go  in  under  those  stringers  to  work  out  for 
that  set;  you  couldn't.  It  would  have  been  safe  if  there  had 
been  a  set  of  timbers  stood  under  those  stringers,  and  that  is 
what  we  were  doing,  working  out  for  another  set;  and  until 
we  got  that  other  set  in  and  cribbed  up  to  the  back,  I  don't 
think  the  place  could  be  made  safe.  I  was  afraid  to  go  in 
there  when  I  was  there  working.  I  was  afraid  this  leading 
set  would  collapse.  If  we  put  in  those  stringers  level,  we  would 
have  had  a  whole  lot  more  cribbing  to  put  up  on  top  of  them. 
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When  Wells  told  us  to  put  the  stringers  in,  we  did  not  feel 
that  that  was  the  way  it  should  be  done;  we  were  objecting 
to  putting  in  those  10  by  10  blocks  ourselves  and  not  tailing 
them  down  so  much.  We  did  not  say  an3rthing  about  that  to 
the  shift  boss,  but  the  four  of  us  spoke  about  it  amongst  our- 
selves. The  reason  we  didn't  lace  back  four  or  five  sets,  we 
forgot  all  about  it." 

Plaintiff  then  introduced  in  evidence,  over  defendant's  objec- 
tion, certain  portions  of  the  answer,  in  which  it  was  alleged 
that  "plaintiff  knew  and  appreciated  the  dangerous  character 
of  the  place,"  that  he  had  full  knowledge  ''of  the  dangerous 
condition  of  the  place,"  and  that  defendant  had  caused  the 
stope,  together  with  the  timbers  and  other  appliances  therein 
to  be  carefully  inspected  and  throughly  examined  at  frequent 
intervals.  This  ended  plaintiff's  case  in  chief,  but  as  it  was 
materially  strengthened,  or  at  least  corroborated,  we  think,  by 
certain  of  the  defendant's  witnesses,  we  shall  give  a  summary 
of  their  testimony: 

Joseph  T.  Wells  testified:  "When  I  came  down  there  and 
seen  the  place  was  down  I  ordered  them  to  put  in  stringers  and 
crib  the  back.  When  I  [afterward]  came  around  there  I  asked 
them  why  the  blocks  were  in  there,  and  they  said  they  put 
them  in  there  so  they  wouldn't  have  so  much  cribbing  to  pack. 
When  I  left  them  they  had  the  hanging-wall  laced  and  I  sup- 
posed they  were  going  to  finish  up  the  lacing  on  the  footwall 
side,  to  hold  it  from  going  forward.  What  I  supposed  would 
be  done  was  that  the  posts  would  be  laced  back.  My  duties 
were  looking  after  the  shift,  and  that  embraced  the  mining  and 
timbering  of  the  stopes  and  the  reporting  of  any  dangers  to 
the  management.  It  was  my  duty  to  look  out  for  dangers  and 
report  them  to  the  management.  It  was  my  duty  to  look  out 
for  dangers  in  this  particular  place  and  to  discharge  men  who 
did  not  suit  me,  but  not  to  employ  men.  I  had  90  or  100  men 
under  me.  Lacing  would  not  have  had  very  much  effect  on 
those  sets  if  that  ground  had  broke  off  big,  lacing  wouldn't  have 
been  much  support  to  them.  Of  course  it  would  have  helped 
a  little,  but  it  wouldn't  have  been  no  great  support,    I  do  not 
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think  that  was  the  right  way  to  put  in  stringers.  As  to  putting 
angk-braces  in  from  the  cap  of  the  leading  set  to  the  cap  of 
the  next  set  ahead  on  the  floor  below,  that  conld  have  been 
done,  and  it  would  have  supported  it  some  from  going  ahead. 
I  don't  know  whether  bracing  in  that  way  would  have  pre* 
vented  this  accident  or  not ;  that  is  just  speculation  on  my  part. 
Angle-braces  probably  would  have  helped  to  prevent  such  an 
accident.  When  I  said  that  the  stringers  was  not  proper  I 
meant  that  the  blocks  under  the  tail  hadn't  ought  to  have  been 
put  in.  I  don't  believe  that  angle-braces  would  have  done  much 
good  there  because  they  would  have  been  too  straight  to  have 
had  much  eflfeot  on  the  timbers.  Under  circumstances  such  as 
these,  it  has  been  the  custom  in  the  Speculator  mine  to  put  in 
stringers  and  crib  up  to  the  back  and  put  in  lacing.  I  did  not 
order  blocks  under  the  tail  end  of  the  stringers.  The  blocks 
were  in  when  I  got  there  in  the  afternoon  and  I  saw  them  there 
then.  The  management  knew  that  stringers  were  always  put 
in  in  the  way  these  were,  but  this  was  the  first  instance  that 
stringers  happened  to  be  put  in  with  those  blocks  under  them. 
They  did  not  take  those  blocks  out  when  I  was  there  in  the 
afternoon.  It  was  too  late  then  to  take  them  out,  for  they  al- 
ready had  the  cribbing  all  on  the  stringers.  Those  blocks 
were  improper  because  they  made  just  a  little  more  tilt  to  the 
stringers,  that  is  all.  *Q.  Mr.  Wells,  when  you  spoke  of  block- 
ing being  improper,  you  meant  that  it  added  to  the  danger  of 
that  structure  falling  downt  A.  Well,  in  this  particular  case, 
it  didn't  make  very  much  difference  in  regard  to  them  stringers, 
because,  at  that  time,  when  I  came  around  there  and  seen  these 
blocks  in,  I  spoke  to  the  fellows  and  told  them  they  hadn't 
ought  to  have  put  them  in,  that  it  was  not  the  custom.  It  was 
too  late  to  take  them  out  and  I  asked  them  if  the  ground  was 
sloughing  or  anything,  and  they  said  no;  that  everything  was 
perfectly  quiet  and  I  let  it  go  at  that.  I  knew  that  there  would 
be  a  different  shift  of  men  come  on  in  an  hour  or  two.'  " 

William  Judson:  **I  considered  that  these  stringers  over  the 
leading  set  were  put  in  proper  when  we  put  them  in.  The 
reason  those  lacings  were  not  put  on,  according  to  the  instruc- 
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tions  of  the  shift  boss,  was  that  we  forgot  about  it,  I  guess. 
Those  stringers  were  put  in  according  to  the  custom  of  miners. 
I  considered  it  so.  The  shift  boss  told  us  to  put  the  stringers 
in,  but  he  didn't  mention  anything  about  those  blocks  that  we 
tailed  them  down  with.  These  blocks  were  put  in  in  the  ordi- 
nary way  that  I  saw  them  put  in.  I  guess  there  was  a  tendency 
to  crush  that  leading  set  forward  if  any  ground  fell.  I  have 
seen  stringers  placed  over  a  cap  just  as  these  were  in  other 
mines." 

Nick  Tepish:  "There  is  a  general  rule  among  miners,  wheu 
they  get  up  to  a  place,  the  first  thing  is  to  go  in  and  see  how 
the  place  looks." 

T.  B.  Mitchell,  Jerry  Sullivan,  Andrew  J.  Daum  and  James 
McQuayd,  all  mine  foremen  in  Butte,  testified  in  effect  that  it 
was  customary  and  proper  to  place  stringers  as  those  in  ques- 
tion were  placed,  including  the  blocking  on  and  under  the  caps. 

Ted  Loftus,  defendant's  witness,  testified:  "I  could  see  that 
the  place  was  dangerous  all  right,  but  I  did  not  see  that  it 
was  about  to  fall.  It  might  catch  all  four  of  us  all  at  once 
all  right.    I  could  see  that  in  a  second." 

Will  Morrow,  plaintiff's  partner,  so  called,  testified:  **I  am 
acquainted  with  the  ordinary  and  usual  customs  of  timbering 
in  stopes  in  this  camp,  and  these  stringers  were  put  in  in  the 
ordinary  and  customary  manner.  When  Loftus  and  Nick  went 
back  after  the  lacing,  it  was  understood  between  the  four  of  us — 
of  course,  we  knew  that  Kinsel  and  I  had  to  stand  the  timbers. 
It  was  our  duty  to  stand  the  timbers,  and  we  would  have  to 
do  that  before  they  could  do  any  mining  at  all.  So  Kinsel  and 
I  went  in  to  clean  out,  to  stand  the  set,  while  they  were  after 
the  lacing.  I  went  in  on  the  footwall  side,  and  was  cleaning 
out  the  tenon  with  my  hand,  and  Kinsel  was  standing  on  the 
other  side  from  me,  and  he  was  under  the  cap  of  the  last  set, 
and  I  believe  he  was  barring  down  some  boulders  on  that  side, 
and  that  is  all  I  remember.  The  pressure  of  these  tail  blocks 
didn't  add  to  the  weight  on  the  cap.  I  don't  know  why  those 
stringers  fell.  Nothing  in  the  world  could  hold  the  ground 
when  it  starts." 
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We  shall  not  consider  the  motion  for  a  nonsuit  farther,  for 
the  reason  that  at  the  close  of  all  the  testimony  appellant  moved 
for  a  directed  verdict  on  all  the  grounds  advanced  in  the  first 
motion,  and  one  additional  ground.  We  shall  examine  all  of 
the  contentions  urged  upon  us  in  connection  with  the  latter 
motion. 

3.  In  our  judsrment  the  plaintiff  made  out  a  prima  fade  case 
of  primary  negligence  on  the  part  of  the  defendant,  by  prov- 
ing that  the  method  adopted  by  it  for  holding  the  back  by 
means  of  inclined  stringers  was  a  negligent  one.  It  was  shown 
that  the  great  weight  resting  upon  these  stringers  in  their  in- 
clined position  had  a  tendency  to  crush  the  last  set  forward, 
and  that  the  set  collapsed,  thus  causing  the  plaintiff's  injury. 
Plaintiff,  who  was  an  experienced  timberman,  testified:  ''A 
stringer  holds  more  when  it  is  straighter  than  when  it  leans 
over  more.  The  difference  in  height  at  the  forward  end  would 
be  that  when  they  are  standing  more  upright  that  way  it  has 
more  of  a  tendency  to  push  the  set  ahead  when  they  took  weight. 
I  could  see  that  the  angle  of  these  stringers  made  them  danger- 
ous just  as  soon  as  I  got  in  front  to  see  what  was  on  top  of 
them,  to  see  what  was  hanging  there.  If  I  had  put  those 
stringers  in  there  I  wouldn't  have  put  them  under  one  cap  and 
over  the  other.  I  would  have  put  them  over  both  caps,  if  it 
took  all  the  lagging  in  the  mine.  I  would  have  put  a  stull 
across  and  would  have  cut  a  hitch  [niche  T]  in  both  walls.  Any 
man,  if  he  went  to  put  in  stringers  in  over  a  set,  the  first  thing 
he  would  do  he  would  see  that  they  would  be  sufficiently  braced 
so  they  couldn't  go  ahead  and  collapse  the  timbers."  Dwyer 
testified:  ''The  taking  of  weight  on  the  stringers  would  have 
an  effect  to  push  the  leading  set  on  which  the  stringers  rested, 
ahead,  the  way  the  stringers  were  put  in.  From  the  character 
of  the  ground  one  familiar  with  mining  woi^d  naturally  expect 
the  stringers  to  take  weight  when  the  ground  settled  on  them." 
Kinney  testified:  ** Wells  told  us  to  tail  them  down  so  as  to 
save  cribbing  on  top  of  them.  The  stringers  weren't  level. 
They  were  right  on  the  edcre  of  the  caps  so  that  the  weight 
was  pressing  ahead.    If  any  weight  came  I  should  think  it 
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would  take  weight  to  go  ahead.  The  stringers  and  the  timbers 
in  the  leading  set  would  go  ahead.  Those  stringers  oould  have 
been  supported  in  front  if  there  was  timbers  put  under  them, 
but  I  couldn't  answer  whether  they  would  have  stood  better  if 
they  had  had  props  under  them.  If  the  stringers  had  rested 
level,  I  think  the  weight  would  have  come  straight  down  on 
them  and  not  at  an  angle.  In  that  case  I  don't  believe  that 
set  would  have  collapsed  so  fast.  I  didn't  think  it  was  safe  to 
go  in  under  those  stringers.  It  would  have  been  safe  if  there 
had  been  a  set  of  timbers  stood  under  them.  I  was  afraid  this 
leading  set  would  collapse.  When  Wells  told  us  to  put  the 
stringers  in  we  did  not  feel  that  that  was  the  way  it  should 
be  done;  we  were  objecting  to  putting  in  those  blocks  our- 
selves." Wells  testified:  *'I  do  not  think  that  was  the  right 
way  to  put  in  stringers.  When  I  said  that  the  stringers  was 
not  proper  I  meant  that  the  blocks  hadn't  ought  to  have  been 
put  in.  Those  blocks  were  improper  because  they  made  just  a 
little  more  tilt  to  the  stringers."  Judson  testified:  ''I  guess 
there  was  a  tendency  to  crush  that  leading  set  forward  if  any 
ground  fell." 

It  is  perfectly  clear  to  us  that  if  the  jury  believed  this  testi- 
mony, they  were  justified  in  finding  that  the  defendant  had 
adopted  a  negligent  method  of  placing  the  stringers  and  that 
the  faulty  means  so  adopted  caused  the  first  set  to  collapse  and 
go  forward,  thus  striking  the  plaintiff  and  causing  the  injuries. 

(a)  It  is  insisted  that  the  motion  for  a  directed  verdict  should 
have  been  sustained,  for  the  reasons  that  the  place  where  plain- 
tiff was  working  was  not  a  completed  place;  that  it  was  being 
created  by  plaintiff  and  his  fellow-servants;  that  it  was  con- 
stantly being  changed  in  character  by  the  labor  of  the  men 
working  upon  it;  that  the  dangers  were  short-lived;  that  the 
plaintiff  was  engag^  in  making  the  place  safe.  It  is  said  that 
under  these  circumstances  no  duty  rested  upon  the  defendant 
to  furnish  the  plaintiff  a  safe  place  in  which  to  work,  but,  on 
the  contrary,  the  latter  assumed  the  risk  of  injury  incident  to 
such  work. 
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(b)  In  this  connection  it  is  also  argued  that  the  evidence 
discloses  as  a  matter  of  law  that  the  plaintiff,  an  experienced 
timberman,  knew  and  appreciated  the  dangers  arising  from 
the  fact  that  the  forward  set  had  not  been  laced,  and  that  the 
stringers  were  blocked  up  to  an  inclined  position.  It  is 
unnecessary  to  again  quote  the  evidence  on  this  point.  Suffice 
it  to  say  that  in  our  judgment  it  was  a  question  of  fact  for 
[4]  the  jury  to  determine  whether  he  knew  and  appreciated 
the  peril  of  his  situation  when  he  went  forward  to  inspect  the 
work  which  had  been  done  in  his  absence.  He  himself  testified 
that  although  he  noticed  the  inclined  position  of  the  stringers 
and  the  blocking  on  and  under  the  respective  caps,  he  had  no 
notion  of  the  danger  to  be  apprehended  until  he  observed  the 
weight  of  the  load  resting  upon  the  stringers,  and  then  it  was 
too  late  to  seek  a  place  of  safety,  because  the  forward  set  im- 
mediately collapsed. 

(c)  Again,  it  is  contended  that  there  is  an  absence  of  a 
necessary  allegation  in  the  complaint  that  the  defendant  knew  of 
the  defects  which  caused  the  set  to  collapse.  Even  so,  the  de- 
feniiant,  in  the  discharge  of  a  primary  duty/  having  constructed 
[5]  the  appliance,  designed  to  hold  the  back,  is  chargeable 
with  notice  of  any  defects  therein.  This  court  said  in  Hollings- 
worth  V.  Davis-Daly  Estates  C,  Co.,  38  Mont.  143,  99  Pac.  142, 
that  knowledge  by  the  defendant  is  generally  regarded  as  suffi- 
ciently averred  by  an  allegation  that  the  defendant  negligently 
permitted  appliances  to  become  defective.  The  rule  applies 
with  even  greater  force  to  a  case  where  it  is  averred  that  the 
defendant  was  negligent  in  its  original  plan  of  construction. 

(d)  It  is  contended  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  What  has  already  been  said  on  the  subject  of 
knowledge  and  appreciation  of  danger  disposes  of  this  assign- 
ment.   It  involved  a  question  of  fact  for  the  jury. 

(e)  It  is  suggested  that  if  any  negligence  is  established,  it 
was  that  of  servants  of  the  defendant  and  fellow-servants  of 
the  plaintiff,  and,  as  the  complaint  charges  primary  negligence, 
there  was  a  failure  of  proof.  We  think  the  evidence  of  the 
plaintiff's  witnesses  tends  to  prove  primary  negligence  on  de- 
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fendant's  part,  as  we  have  already  indicated,  and  shall  here- 
after more  fully  show  when  we  consider  the  evidence  touching 
[6]  the  part  taken  by  Wells,  the  shift  boss,  in  the  con- 
struction of  the  supports  to  the  back.  We  agn^ee  that  this  is 
a  common-law  action,  and  if  the  negligence  of  Wells  as  a  fel- 
low-servant were  relied  on,  it  would  be  necessary  to  declare 
upon  the  statute  (sec.  5248,  Rev.  Codes).  (See  Kelly  v.  North- 
em  Pacific  Ry,  Co,,  35  Mont.  243,  88  Pac.  1009;  Thumum  v. 
Pittsburg  &  Mont.  C.  Co,,  41  Mont.  141,  108  Pac.  588.)  But 
Wells  was  a  vice-principal,  as  we  shall  show. 

Recurring  to  point  *'a"  above:  It  is  not  altogether  dear 
from  the  testimony  that  that  part  of  the  stope  in  which  the 
back  was  supported  by  stringers  was  not  a  completed  place 
(see  4  Thompson  on  Negligence,  sec.  3982) ;  but,  be  that  as  it 
may,  we  are  satisfied  that  under  the  circumstances  shown  it 
may  not  be  said,  as  a  matter  of  law,  that  the  defendant  owed 
no  duty  to  its  servants  to  keep  the  place  reasonably  safe.  When 
the  casualty  is  caused  by  a  latent  defective  condition  of  the 
place  of  work,  or  latent  defective  conditions  surrounding  the 
place  of  work,  rendering  it  extraordinarily  dangerous,  and 
such  latent  defective  conditions  are  the  proximate  result  of  a 
[7]  negligent  and  faulty  plan  or  method  adopted  by  the  master 
for  doing  the  work,  and  the  servant  is  not  chargeable  with 
notice  of  such  defective  conditions,  he  does  not  assume  the  risk 
thereof,  even  though  he  be  engaged  in  making  the .  place  or 
making  it  safe.  (See  Faren  v.  Sellers  dk  Co.,  39  La.  Ann.  1011, 
4  Am.  St.  Rep.  256,  3  South.  363;  Severance  v.  New  England 
Talc  Co,,  72  Vt.  181,  47  Atl.  833 ;  Illinois  Steel  Co,  v.  Schyman- 
owski,  162  111.  447,  44  N.  E.  876 ;  Wahlquist  v.  Maple  Grove  C. 
(6  M.  Co,,  116  Iowa,  720,  89  N.  W.  98;  Clark  v.  Liston,  54  IlL 
App.  578 ;  Faulkner  v.  Mammoth  M.  Co,,  23  Utah,  437,  66  Pac. 
799 ;  1  Labatt  on  Master  and  Servant,  sec.  29 ;  Meloy  v.  Chicago 
&  N.  W.  By,  Co,,  77  Iowa,  743,  14  Am.  St.  Rep.  325,  42  N.  W. 
563,  4  L.  R.  A.  287 ;  Madden  v.  Minneapolis  &  St.  L.  Ry.  Co., 
32  Minn.  303,  20  N.  W.  317 ;  Van  Amburg  v.  V.  S.  &  P.  B.  Co., 
37  La.  Ann.  650,  55  Am.  Rep.  517;  see,  also,  Hanley  v.  C<di- 
fornia  B.  dk  C.  Co.,  127  Cal.  232,  59  Pac.  577,  47  L.  R.  A.  597.) 


44  Mbnt.]      EiNSEL  v.  North  Buttb  Mining  Co.  467 

4.  As  an  additional  reason  why  fhe  motion  for  a  directe*! 
verdict  should  have  been  granted,  it  is  urged  that  it  was  shown, 
without  contradiction,  that  the  place  where  the  accident  oc- 
curred was  timbered  in  the  usual  and  ordinary  manner  em- 
ployed by  careful  and  prudent  miners  in  timbering  like  places, 
and  therefore  there  could  be  no  negligence  in  so  timbering.  It 
is  sufficient  to  say  in  answer  that  the  testimony  on  this  branch 
of  the  case  was  conflicting;  the  defendant's  own  witness  Wells 
testified,  in  effect,  that  the  stringers  were  not  placed  in  the 
usual  and  customary  manner. 

5.  What  has  already  been  said  disposes  of  the  contention 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

6.  Again,  it  is  claimed  that  the  court  erred  in  receiving 
testimony  touching  the  powers  and  duties  of  Wells,  the  shift 
boss,  and  of  what  he  said  and  did  in  connection  with  the  work 
of  placing  the  stringers.  It  is  argued  in  the  brief  that  the  sole 
jmrpose  of  this  testimony  was  to  hold  the  defendant  liable  on 
the  doctrine  of  the  maxim  respondeat  superior.  As  has  hereto- 
fore been  said,  however,  such  was  not  the  purpose  of  the 
[8]  testimony.  The  evident  purpose  was  to  show  that  Wells 
was  a  vice-principal.  He  was  engaged  in  performing  a  primary 
absolute  and  unassignable  duty  of  the  master,  to-wit,  in  mak- 
ing the  place  reasonably  safe.  This  fact  in  itself  takes  him  out 
of  the  category  of  fellow-servants  and  makes  him  a  vice-prin- 
cipal. Such  duties  as  he  was  authorized  to  perform — that  is, 
devising  means  to  hold  up  the  back  so  as  to  protect  the  em- 
ployees of  the  defendant — could  not  be  delegated  by  the  master 
to  a  servant  so  as  to  escape  responsibility  to  other  servants  for 
their  careful  performance.  (See  Kelley  v.  Fourth  of  July  Min. 
Co,,  16  Mont.  484,  41  Pac.  273 ;  Allen  v.  Bell,  32  Mont.  69,  79  Pac. 
582 ;  Hai  V.  Nelson  Coal  Co,,  40  Mont.  1,  104  Pac.  876 ;  Gregory 
V.  Chicago,  M,  &  St,  P,  By,  Co,,  42  Mont.  551,  113  Pac.  1123.) 
His  negligent  act  was  that  of  the  master  itself. 

7.  Contention  is  made  that  the  court  erred  in  allowing  plain- 
tiff's counsel  formally  to  introduce  in  evidence  those  portions 
of  defendant's  answer  heretofore  indicated.    We  find  no  pre- 
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judicial  error  in  this  ruling.  Counsel  in  addressing  the  jury 
[9]  might  found  any  reasonable  argument  upon  the  allega- 
tions of  the  answer,  and  it  was  entirely  unnecessary  to  intro- 
duce the  pleading  or  any  portion  of  it,  in  evidence,  for  that 
purpose.  No  claim  is  made  that  any  unwarranted  or  pre- 
judicial argument  was  based  upon  the  pleading,  or  that  any  un- 
justifiable conclusions  were  drawn  from  it.  If,  perchance,  an 
unwarranted  construction  had  been  placed  upon  the  allegations 
of  the  answer  by  counsel  for  plaintiff,  we  have  no  doubt  the 
learned  district  judge  would  readily  have  corrected  it  on  request. 

8.  The  conclusions  heretofore  reached  dispose,  in  effect,  of 
all  of  defendant's  assignments  of  error  founded  on  the  refusal 
of  the  court  to  give  certain  offered  instructions,  save  that  di- 
rected to  instruction  No.  4,  which  we  shall  hereafter  consider. 

9.  At  the  request  of  the  plaintiff  the  court  gave  to  the  jury 
the  following  instruction:  "No.  5 A.  The  duty  of  the  master  to 
[10]  use  ordinary  care  to  provide  a  reasonably  safe  place  for 
work  in  his  premises  is  one  which  is  termed  a  nondelegable  pri- 
mary duty  of  the  master;  in  other  words,  the  law  does  not  per- 
mit, or  suffer,  the  master  to  shift  his  responsibility  for  perform- 
ance of  this  duty  onto  the  shoulders  of  any  other  servants  (than 
the  servant  claiming  to  be  injured)  so  as  to  relieve  the  mas- 
ter from  liability.  If  the  master  does  delegate  or  turn  this 
duty  over  to  any  other  servant,  and  such  servant  is  negligent, 
then  under  the  law  such  negligence  is  the  negligence  of  the 
master,  whether  such  master  be  corporation  or  natural  person. 
You  are  further  instructed  that  this  instruction  is  to  be  consid- 
ered with  the  other  instructions  which  precede  and  follow  it.** 

As  already  indicated,  we  think  this  instruction  correctly  states 
the  law  and  is  applicable  to  the  facts  in  this  case. 

,10.  Over  the  objection  of  the  defendant  the  court  also  in- 
structed the  jury  as  follows:  **No.  6 A.  The  jury  are  instructed 
[11]  th-at  where  the  master  has  created  a  place  for  work  of 
his  servants  and  such  place  is  permanent  under  the  master '.s 
general  course  of  work,  then  the  master  owes  to  the  servant  a 
duty  under  the  law  to  use  ordinary  care  to  the  end  that  the 
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said  place  be  and  remain  reasonably  safe,  such  duty  is  a  con- 
tinuing one,  and  is  a  nondelegable,  primary  duty  of  the  master." 

As  heretofore  stated,  there  is  some  substantial  evidence  to  the 
effect  that  the  place  over  which  the  stringers  projected  was  fin- 
ished for  the  time  being,  and  we  think,  therefore,  there  was  no 
error  in  giving  the  instruction. 

11.  The  court  refused  to  give  defendant's  offered  instruction 
No.  4,  which  reads  as  follows:  **No.  4.  If  the  jury  believe  from 
the  evidence  that  the  place  in  which  the  plaintiff  went  to  work 
at  the  time  the  injury  occurred  to  him,  in  so  far  as  same 
[12]  had  been  timbered,  had  been  timbered  in  the  usual  man- 
ner, and  according  to  the  usual  custom  employed  by  reasonably 
prudent  and  skillful  persons  engaged  in  the  occupation  of  quartz 
mining  in  timbering  like  places,  then  there  was  no  negligence 
in  the  timbering  of  the  same." 

We  regard  this  action  of  the  court  as  prejudicial  error.  About 
the  only  defense  interposed  was  that  the  work  was  done  in  the 
usual  and  customary  manner  and  that  such  custom  was  estab- 
lished by  prudent  and  skillful  miners.  Under  these  circum- 
stances the  questions  of  fact  should  have  been  submitted  to  the 
jury  whether  the  work  was  done  in  the  usual  and  customary 
way  and  whether  that  method  was  the  one  employed  by  prudent 
and  skillful  miners  under  like  circumstances.  If  they  had  re- 
solved both  of  these  questions  in  the  affirmative,  they  should 
have  found  for  the  defendant.  ''Prudent"  means  sagacious  in 
adapting  means  to  endsi;  circumspect  in  action,  or  in  determin- 
ing any  line  of  conduct;  practically  wise;  judicious;  careful; 
discreet;  circumspect;  sensible;  opposed  to  rash;  as  a  prudent 
man;  dictated  or  directed  by  prudence  or  wise  forethought. 
(Webster's  New  International  Dictionary;  see,  also,  6  Words 
and  Phrases,  5770.)  A  reasonably  prudent  person,  as  the  term 
is  used  in  the  instruction,  means  a  reasonably  careful  person. 

To  follow  the  usual  custom  in  providing  places  or  furnishing 
appliances  is  not  alone  sufficient,  for,  as  suggested  by  Mr. 
Thompson  in  his  work  on  Negligence  (volume  4,  sec.  3770),  the 
*' ordinary  care"  of  certain  employers  may  be  habitually  and 
criminally  negligent.    The  degree  of  care  required  to  exonerate 
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from  a  charge  of  negligence  is  that  which  is  commonly  and 
usually  exercised  by  reasonably  careful  persons  under  like  cir- 
cumstances; that  is  to  say,  reasonable  care.  Mr.  Thompson  also 
says:  "Applied  to  the  subject  of  machinery  and  appliances  fur- 
nished by  the  employer  to  his  employee,  the  meaning  is  that  the 
[13]  employer  does  not  perform  his  duty  to  an  employee  by 
furnishing  appliances  or  machinery  such  as  are  ordinarily  used 
by  persons  in  the  same  line  of  business,  unless  they  are  reason- 
ably safe  and  sound  or  he  has  used  due  care  to  have  them 
reasonably  safe  and  sound.  The  standard  is  not  what  men  ordi- 
narily do  under  like  circumstances,  but  what  reasonably  pru- 
dent and  careful  men,  having  regard  for  the  rights  and  safety 
of  others,  do  under  like  circumstances. '^  The  result  of  any 
other  rule  would  be  that  employers  of  labor,  in  any  given  in- 
dustry, by  a  general  neglect  and  inattention  to  their  social  du- 
ties, could  make  a  rule  of  law  for  their  own  exoneration.  The 
supreme  court  of  Maine  in  Mayhew  v.  Sullivan  Mining  Co.,  76 
Me.  100,  and  again  in  Sawyer  v.  /.  M.  Arnold  Shoe  Co,,  90  Me. 
369,  38  Atl.  333,  said:  ''Ordinary  care  is  such  care  as  persons 
of  ordinary  prudence  would  have  exercised  under  like  circum- 
stances. It  does  not  depend  upon  custom.  It  would  be  no 
excuse  for  want  of  ordinary  care  that  carelessness  was  univer- 
sal about  the  matter  involved,  or  at  the  place  of  the  accident 
or  in  the  business  generally."  This  court  in  Forqtter  v.  Slater 
Brick  Co.,  37  Mont.  426,  97  Pac.  843,  quoted  with  approval  the 
text  of  26  Cyc.  1108,  as  follows:  ** While  not  conclusive  on  the 
question  of  negligence,  evidence  is  generally  admissible  in  an 
action  for  personal  injuries  to  show  whether  or  not  the  master's 
machinery,  appliances,  ways,  and  methods  are  such  as  are  in 
ordinary  and  common  use  by  others  in  the  same  business."  But, 
of  course,  this  is  only  evidentiary,  and,  in  addition,  it  must  be 
shown  that  such  ordinary  and  common  use  was  reasonably  pru- 
dent under  the  circumstances  of  the  particular  case;  and  one 
way  to  show  that  is  to  prove  that  it  was  resorted  to  by  reason- 
ably careful  employers  under  like  circumstances.  No  different 
rule  is  laid  down  in  Cummings  v.  Reins  C.  Co.,  40  Mont.  599, 
107  Pac.  904,  or  Gregory  v.  Railway  Co.,  supra.    It  is  not  the 
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oommon  custom,  in  itself,  which  exonerates,  but  proof  of  the 
cnatom,  coupled  with  proof  that  it  is  the  usage  of  ordinarily 
prudent  and  careful  men  under  like  circumstances,  will  absolve 
an  employer  adopting  the  same  appliance  or  method,  from  a 
charge  of  negligence,  because  the  degree  of  care  exercised  by 
ordinarily  prudent  men  in  the  same  circumstances  is  the  stand- 
ard by  which  a  jury  must  be  guided  in  an  instant  case. 

For  error  in  refusing  to  give  the  last  instruction  considered, 
the  judgment  and  order  are  reversed,  and  the  cause  is  remanded 
for  a  new  triaL 

Reversed  and  remanded. 

Mb.  Chief  Justtoe  Bbantlt  and  Ms.  Justice  Holloway 
concur. 
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(No.  3,043.) 
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[120  Pac.  809.] 

Personal  Injuries — Master  and  Servant — Assumption  of  Risk — 
Evidence — Appeal  and  Error — Theory  of  Case — Dismissal. 

Appeal  and  Error — Order  Denying  New  Trial — ^Appeal  from  Judgment. 

1.  Under  BeTised  Codes,  tections  6794,  7098,  7107,  authorizing  a 
new  trial  on  enumerated  ^piounds  and  appeal  from  a  final  judgment 
or  order  granting  or  refusing  a  new  trial,  and  providing,  in  case  of 
appeal  from  a  final  judgment  and  order  granting  or  refusing  a  new 
trial  at  the  same  time,  only  one  undertaking  need  be  given,  the 
trial  court,  notwithstanding  an  appeal  from  a  judgment,  retains 
jurisdiction  over  a  motion  for  new  trial,  and  an  appeal  may  be  taken 
from  a  denial  thereof. 

Master  and  Servant — ^Injury  to  Servant — Assumption  of  Bisk. 

2.  An  experienced  machinist  in  a  roundhouse  was  injured  by  slip- 
ping into  a  dark  pit,  containing  Tarious  appliances  for  repair  work; 
the  roundhouse  and  pit  being  of  standard  construction.  A  loco- 
motive over  the  pit  was  undergoing  genjsral  repairs,  and  the  employee 
was  directed  by  a  su^rior  to  get  down  into  the  pit  and  perform 
specified  work  in  the  line  of  his  duty,  and  proceeded  to  do  the  work 
without  sufficient  light.  ITeld,  that  the  employee,  as  a  matter  of 
law,  appreciated  the  danger  and  assumed  the  risk. 
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Appeal  and  Error — Theory  of  Case — Appeal. 

3.  Where  an  employer  attempted  to  plead  eontribatorj  negligence 
and  assumption  of  risk,  and  the  eause  wae  tried  on  the  theory  that 
the  defenses  were  pleaded  withont  objection  to  the  inaufficiency  of 
the  pleading,  the  employee  could  not  urge,  on  appeal,  that  the 
employer  oould  not  rely  on  the  defenses. 

Master  and  Servant — ^Injury  to  Senrant — Assumption  of  Bisk — ^Evidence. 

4.  Where  the  testimony  of  an  employee  disclosed  that  he  assumed 
the  risk  of  injury,  the  employer  could  take  advantage  of  the  de- 
fense, though  not  suffieiently  pleaded. 

Appeal  and  Error — Disposition  of  Case  on  Appeal — ^Dismissal. 

5.  Where  plaintiff  had  a  fair  opportunity  to  prove  a  eause  of  action 
and  failed  to  do  so,  the  court,  on  appeal  from  a  judgment  in  his 
favor,  will  reverse  it  and  direct  a  dismissal. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Web* 
iter,  Judge. 

Action  by  C.  P.  Molt  against  the  Northern  Pacific  Railway 
Company.  From  a  judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed  and  re- 
manded,  with  instructions  to  dismiss  the  case. 

Mr.  Wm.  Wallace,  Jr.,  Mr.  John  0.  Brown,  and  Mr,  B.  F. 
Oaines,  for  Appellant,  submitted  a  brief.  Mr,  E.  M.  Hall 
argnied  the  cause  orally. 

The  allegation  of  the  second  count  is  that  defendant  was 
required,  but  had  negligently  failed  and  neglected,  to  provide 
and  furnish  sufScient  torches  and  oil,  or  such  other  good  and 
sufficient  means  for  properly  lighting  said  pit,  etc.  And  de- 
fendant would  have  fully  met  this  alleged  duty  if  it  had  placed 
oil,  or  any  other  suitable  lighting  appliance  or  material  in  a 
conveniently  accessible  place ;  or  if,  as  to  the  oil,  it  had  put  its 
delivery  in  charge  of  a  competent  servant.  **The  uncontra- 
dicted evidence  showed  *  *  *  that  the  defendant  kept  a 
full  supply  of  tools  of  this  kind  in  a  closet  and  scattered  about 
the  shop;  that  when  a  workman  was  to  use  a  tool,  he  was  to 
get  it  for  himself,  selecting  such  as  he  required."  (Hefferen 
V.  Northern  Pac.  R.  Co.,  45  Minn.  471,  48  N.  W.  1 ;  see,  also, 
Harley  ▼.  Car  Co.,  142  N.  Y.  31,  36  N.  E.  813 ;  Webber  v.  Ftp- 
per,  109  N.  Y.  496,  17  N.  E.  216 ;  Cregan  v.  Marston,  126  N.  Y. 
568,  22  Am.  St.  Rep.  854,  27  N.  E.  952 ;  McKinnon  v.  Norcross, 
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148  Mass.  S33,  20  N.  E.  183,  3  L.  B.  A.  320 ;  Ling  v.  Railway 
Co.,  50  Minn.  160,  52  N.  W.  378 ;  Towns  v.  Power  Co.,  146  Cal. 
766,  81  Pac.  124,  70  L.  R.  A.  214,  2  Ann.  Cm.  905 ;  Amburg  v. 
Paper  Co.,  97  Me.  327,  54  Atl.  765;  Cleveland  etc.  Ry.  Co.  v. 
Brown,  73  Fed.  970,  20  C.  C.  A.  147 ;  Vogel  v.  Bridge  Co.,  180 
N.  Y.  373,  73  N.  E.  1,  70  L.  R.  A.  729.) 

The  essentials  of  the  doctrine  of  assumed  risk  are  (1)  a  knowl- 
edge of  the  conditions  making  for  danger;  (2)  a  knowledge  of 
the  danger  itself.  Did  plaintiff  know  the  condition  f  None 
knew  better  than  he  himself.  Otherwise  than  in  his  German 
training,  he  admits  he  stood  in  the  shoes  of  a  native  trained 
machinist.  And  one  who  hires  out  as  a  machinist,  or  helper, 
impliedly  guarantees  thereby  that  he  possesses  the  knowledge 
and  skill  of  the  average  craftsman  in  that  trade.  (Wagner  v. 
Chem.  Co.,  147  Pa.  475,  30  Am.  St.  Rep.  745,  23  Atl.  772; 
Washington  etc.  Ry.  Co.  v.  McDade,  135  U.  S.  569,  10  Sup.  Ct. 
1044,  34  L.  Ed.  235 ;  1  Iiabatt  on  Master  and  Servant,  sec  241, 
pp.  545,  note,  and  546.)  Did  he  appreciate  the  danger  1  This  lay 
in  the  hazard  of  stepping  on  a  greasy  binder,  on  account  of 
inability  to  determine  its  location,  by  reason  of  insufficient 
natural  light;  and  also  in  the  hazard  of  falling,  if  either  his 
foot  should  slip  on  the  binder,  or  if  the  latter  should  slip  from 
under  his  foot.  The  darkness,  then,  and  the  chance  of  a  greasy 
binder  sliding  under  his  foot,  or  his  foot  slipping  on  it,  were  the 
risks.  As  to  the  hazard  of  slipping  on  slippery  surfaces,  it  is 
held  that  any  ordinarily  prudent  person,  even  an  untrained 
man,  could  sense  this.  And,  therefore,  he  is  charged  with  a  knowl- 
edge  of  this  danger  as  matter  of  law,  and  without  any  regard  to 
what  his  training  may  have  been.  {Mclntire  v.  White,  171  Mass. 
170,  50  N.  E.  524 ;  1  Labatt  on  Master  and  Servant,  p.  1038,  note 
"Slippery  Surfaces,"  and  cases  cited;  also  p.  1045;  Jones  v.  Rail- 
way Co.,  95  Ky.  576,  26  S.  W.  590,  36  L.  R.  A.  582 ;  Railway  Co. 
V.  Smith,  9  Lea,  685;  Shea  v.  Railway  Co.,  76  Mo.  App.  29; 
Bohn  v.  Railway  Co.,  106  Mo.  429,  17  S.  W.  580;  Yazoo  Co.  v. 
Smith,  78  Miss.  140,  28  South.  807 ;  Olson  v.  McMullen,  34  Minn. 
94,  24  N.  W.  318 ;  Romona  Stone  Co.  v.  Tate,  12  Ind.  App.  57, 
37  N.  E.  1065,  39  N.  E.  529.)     As  to  a  dark  roundhouse  pit, 
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the  roles  seem  to  be  equally  well  settled,  and  to  the  same  effect 
(McDonnell  v.  Baaway  Co.,  105  Iowa,  459,  75  N.  W.  336 ;  see, 
also.  Northern  Pac,  By.  Co.  v.  Post,  170  Fed.  943,  96  C.  C.  A. 
153.)  And  the  rale,  of  course,  h^s  been  declared  to  be  the  same 
as  to  dark  places  generally.  (Woelflen  v.  Lewiston-Clarkston 
Co.,  49  Wash.  405,  95  Pac.  493 ;  see,  also,  McCafferty  v.  Dyeing 
Co.,  194  Mass.  412,  120  Am.  St.  Rep.  562,  80  N.  E.  460 ;  McCann 
V.  Atlantic  Mill,  20  R.  I.  566,  40  Atl.  500 ;  McLeod  v.  BaAwaxj 
Co.,  191  Mass..  1389,  114  Am.  St.  Itep.  628,  77  N.  E.  715 ;  NedLand 
V.  BaUway  Co.,  173  Mass.  42,  53  N.  E.  137 ;  Overby  v.  Bailway 
Co.,  37  W.  Va.  524,  16  S.  E.  813 ;  White  on  Personal  Injuries, 
sec.  351;  The  Saratoga,  87  Fed.  349;  1  Labatt  on  Master  and 
Servant,  sec.  265.)  It  must  be  borne  in  mind,  too,  that  this 
was  a  repair  job.  And  therefore  those  engaged  in  it  took  the 
risk  of  finding  anything  in  the  pit  that  might  be  expected  to 
be  used  in  connection  with  the  repairs  or  replacement.  {Cod 
Co.  V.  Lamb,,  6  Colo.  App.  255,  40  Pac.  251 ;  1  Labatt  on  Mas- 
ter and  Servant,  sec.  268,  p.  614,  note  1,  and  618,  note  1,  sec. 
279,  p.  658,  note,  and  687,  note.)  Moreover  plaintiff  took  em- 
ployment in  that  roundhouse  after  it  was  built,  and  therefore 
he  took  the  risks  obviously  incident  to  operation  growing  out  of 
the  manner  in  which  it  was  built.  He  could  not  ask  the  master 
to  rebuild.  (McCafferty  v.  Dyeing  Co.,  supra;  McLeod  v.  Bail- 
way  Co.,  191  Mass.  389,  114  Am.  St.  Eep.  628,  77  N.  E.  715.) 

Mr.  Thomas  N.  Marlowe,  and  Messrs.  Marshall  &  Stiff,  for 
Respondent,  submitted  a  brief;  Messrs.  Marlowe  and  Stiff  argued 
the  cause  orally. 

The  facts  involved  in  this  case  are  somewhat  similar  to  those 
in  the  case  of  Nord  v.  B.  &  M.  C.  C.  &  S.  M.  Co.,  30  Mont.  48, 
75  Pac.  681,  one  of  the  leading  cases  in  the  state  on  the  ques- 
tion of  contributory  negligence,  assumption  of  risk  and  when 
the  district  court  should  grant  a  nonsuit.  In  that  case  the  de- 
fendant company  had  constructed  six  ore  bins,  and  lengthwise 
over  these  bins  two  railroad  tracks  had  been  constructed  and 
maintained,  over  which  track  cars  loaded  with  ore  wete  moved. 
Two  board  walks  were  also  constructed  parallel  to  the  tracks 
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for  the  men  to  walk  on.  Some  of  the  ore  bins  were  not  eoy- 
ered  between  the  tracks  and  the  nearest  light  was  about  120  feet 
away.  PlaintifF  was  hired  to  unload  cars  and  do  other  work, 
and  was  unloading  cars  when  injured  about  2  o  'clock  A.  M.  He 
had  only  worked  ten  shifts  when  injured  and  never  before 
had  unloaded  ears.  In  the  case  at  bar,  Molt,  the  plaintiff,  had 
worked  three  shifts  and  never  before  been  in  the  pit  wherein 
he  was  injured.  Nord  placed  his  foot  on  the  rail  of  the  track 
and  reached  over  to  uncouple  the  car  and  fell  into  the  bin, 
breaking  his  back.  Molt,  the  plaintiff  in  this  case,  let  himself 
down  into  the  pit  and  when  he  thought  he  had  firm  footing 
raised  up  to  do  his  work.  It  turned  out,  however,  that  he  did 
not  have  firm  footing  and  his  foot  slipped  on  some  of  the  parts 
of  engines  in  the  bottom  of  the  pit,  which,  on  account  of  the 
darkness,  he  could  not  see,  and  he  fell,  greatly  injuring  his 
back,  causing  partial  paralysis  to  his  lower  limbs  and  bowels 
"There  was  a  little  light  between  the  track,  but  it  was  very 
dark  between  the  cars,"  so  says  the  court  in  the  statement  of 
the  Nord  case.  In  this  case  there  was  a  little  light  in  the  round- 
house, but  in  the  pit  it  was  very  dark. 

In  the  Nord  case,  in  passing  upon  the  question  of  whether 
the  trial  court  properly  granted  a  nonsuit,  this  court  cites  with 
approval  the  case  of  Cain  v.  Oold  Mountain  Min.  Co,,  27  Mont, 
529,  71  Pac.  1004,  where  it  was  said:  "Upon  a  motion  for  a  non- 
suit everything  will  be  deemed  to  be  proven  which  the  evidence 
tends  to  prove. "  This  is  now  settled  law  in  this  state.  {Herbert 
T.  King,  1  Mont.  475 ;  Cans  v.  Woolfolk,  2  Mont.  463 ;  McKay  v. 
Montana  Union  By.  Co.,  13  Mont.  15,  31  Pac.  999;  Creek  v. 
McManus,  13  Mont.  152,  32  Pac.  675 ;  State  ex  rel.  Pigott  v.  Ben- 
ton,  13  Mont.  306,  34  Pac.  301;  Mayer  v.  Carothers,  14  Mont. 
274,  36  Pac.  182 ;  Soyer  v.  Oreat  Falls  Water  Co.,  15  Mont.  1, 
37  Pac.  838;  Powers  v.  Klenzie,  15  Mont.  177,  38  Pac.  833; 
Jensen  v.  Barlow,  15  Mont.  582,  39  Pac.  906 ;  Emerson  v.  EU 
dorado  Ditch  Co.,  18  Mont.  247,  44  Pac.  969 ;  Holter  Lbr.  Co. 
v.  Fireman's  Fund  Ins.  Co.,  18  Mont.  282,  45  Pac.  207 ;  Morse 
V.  Granite  County  Commissioners,  19  Mont.  450,  48  Pac.  745; 
Cameron  v.  Kenyon-ConnM  Commerciat  Co.,  22  Mont.  312,  74 
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Am.  St.  Rep.  602,  56  Pac.  358,  44  L.  B.  A.  508 ;  Cummings  v. 
Helena  &  Livingston  S.  &  R.  Co.,  26  Mont.  434,  68  Pac.  852; 
Coleman  v.  Perry,  28  Mont.  1,  72  Pac.  42 ;  Ball  v.  OiLSsenhoven, 
29  Mont.  321,  74  Pac.  871.)  We  insist  that  the  evidence  here 
not  only  tended  to  prove  plaintiff's  case,  but  did  prove  it.  The 
rule  is  well  established  in  Montana  that  no  cause  should  ever 
be  withdrawn  from  the  jury  unless  the  conclusions  from  the 
facts  necessarily  follow  as  a  matter  of  law  that  no  recovery 
could  be  had  upon  any  view  which  could  reasonably  be  drawn 
from  the  facts  which  the  evidence  tends  to  establish.  {Oreat 
Northern  Ry,  Co.  v.  McLaughlin,  70  Fed.  669,  17  C.  C.  A.  330; 
Coleman  v.  Perry,  28  Mont.  1,  72  Pac.  42 ;  Ball  v.  Oussenhoven, 
29  Mont.  321,  74  Pac.  871;  Michener  v.  Fransham,  29  Mont. 
240,  74  Pac.  448 ;  Gardner  v.  Mich.  Central  Ry.  Co.,  150  U.  S. 
349,  14  Sup.  Ct.  140,  37  L.  Ed.  1107;  Patton  v.  Southern  Ry. 
Co.,  82  Fed.  979,  27  C.  C.  A.  287.) 

Messrs.  Ounn  is  Rasch,  Mr.  E.  M.  Hall,  and  Mr.  W.  W.  Pat- 
terson  filed  a  reply  brief  in  behalf  of  Appellant,  dealing  with 
questions  relating  to  the  jurisdiction  of  the  district  court  to 
pass  upon  the  motion  for  a  new  trial  after  appeal  from  the 
judgment,  and  the  sufficiency  of  the  affirmative  allegations  in 
the  answer  to  plead  contributory  negligence  and  assumed  risk. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

Plaintiff  alleges  in  his  complaint  that  on  the  3d  day  of  March, 
1906,  he  was  an  employee  of  the  defendant  company  in  its 
roundhouse  at  Missoula;  that  he  was  directed  to  go  into  a  cer- 
tain pit  under  a  locomotive  engine  and  clean  parts  of  the  engine ; 
that  the  pit  was  in  a  dangerous  condition  by  reason  of  the  neg- 
ligence of  the  defendant  in  failing  to  properly  light  the  same; 
that  it  allowed  parts  of  the  engine,  tools,  blocks,  and  pieces  of 
iron  to  accumulate  therein;  that  plaintiff  stepped  upon  said 
accumulation  of  engine  parts  and  other  materials,  without  know- 
ing that  they  were  there,  was  violently  thrown  down,  and 
thereby  injured.    A  second  cause  of  action  is  predicated  upoa 
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an  alleged  negligent  failure  of  the  defendant  to  furnish  its  em- 
ployees with  sufficient  torches  and  oil  to  light  the  engine  pits, 
thus  breaching  its  duty  to  furnish  the  plaintiff  with  a  reason- 
ably safe  place  in  which  to  work.  Among  other  defenses,  those 
of  contributory  negligence  and  assumption  of  risk  were  inter- 
posed. Plaintiff  had  a  verdict  and  judgment  in  the  court  below, 
and  defendant  appeals  from  the  judgment  and  from  an  order 
denying  its  motion  for  a  new  trial. 

1.  We  shall  first  dispose  of  a  contention  advanced  by  the  re- 
spondent. His  counsel  claim  that  this  court  cannot  consider 
[1]  the  appeal  from  the  order  denying  appellant's  motion  for 
a  new  trial,  for  the  reason  that  before  the  order  was  entered 
an  appeal  from  the  judgment  had  been  perfected;  and  therefore 
the  lower  court  was  without  jurisdiction  to  take  any  further 
steps  in  the  cause.  The  situation  disclosed  by  the  record  well 
illustrates  the  infirmities  in,  and  the  anomalous  situations  too 
often  resulting  from,  our  cumbersome,  intricate,  and  most  unsat. 
isfactory  system  of  appellate  procedure.  Appeals  from  orders 
denying  new  trials  should  be  abolished  by  the  legislature  at  its 
next  session,  without  delay.  This  court  has  repeatedly  held  that, 
as  a  general  rule,  an  appeal,  properly  perfected,  deprives  the 
trial  court  of  further  jurisdiction  in  the  cause.  (See  Olavin  v. 
Lans,  29  Mont.  228,  74  Pae.  406 ;  Hynes  v.  Barnes,  30  Mont.  25, 
75  Pac.  523.)  But  these,  and  analogous  cases,  must  be  read  and 
construed  in  the  light  of  the  fact  that  the  statute  (sec.  6794, 
Rev.  Codes)  gives  the  district  court  power  to  grant  a  new  trial, 
and  section  7098,  Revised  Codes,  gives  the  right  of  appeal  from 
an  order  granting  or  refusing  a  new  trial.  Furthermore,  sec- 
tion 7107,  Revised  Codes,  by  implication,  recognizes  the  right 
to  appeal  at  different  times.  In  case  of  appeal  from  a  judg- 
ment, the  lower  court  loses  jurisdiction  over  the  judgment; 
but  it  still  retains  jurisdiction  over  the  motion  for  a  new  trial, 
with  power  to  rule  thereon.  Proceedings  on  motion  for  a 
new  trial  are  independent  of  the  judgment  and,  in  a  sense,  col- 
lateral thereto.  Any  other  interpretation  of  the  authorities 
would,  in  some  cases,  deprive  the  losing  party  of  his  statutory 
right  of  appeal.     (See  Naglee  v.  Spencer,  60  Cal.  10;  Rayner  v. 


478  Molt  v.  Northern  Pacific  Ry.  Co.     [Dec.  T.  '11 

Jones,  90  Cal.  78,  27  Pac.  24;  Knowles  ▼.  Thompson,  133  Cal. 
245,  65  Pac.  468.) 

2.  Plaintiff  testified:  **I  was  thirty-two  years  old  when  this 
accident  happened.  I  had  learned  the  machinist's  trade  in  Ger- 
many,  but  never  worked  at  it  over  here,  where  I  had  followed 
stationary  engineering.  I  worked  one  day  getting  the  pits  open, 
and  ran  the  stationary  plant  that  night.  The  morning  of  the 
third  day  I  went  to  work  as  a  helper;  helped  Machinist  Everts 
fitting  driving  boxes.  My  torch  got  dim,  and  I  went  to  the  tool- 
room to  fill  it.  The  can  was  empty.  We  worked  for  a  while, 
and  Everts  told  me  to  go  over  again.  I  foand  the  can  still 
empty;  got  an  order  for  oil  from  the  foreman,  but  was  told  at 
the  storeroom  there  was  no  oil  there.  Everts  said,  'We  will 
have  to  do  the  best  we  can  without  it.'  It  was  then  late  in  the 
forenoon.  We  worked  till  3  P.  M.,  and  finished,  and  Everts  told 
me  to  help  Memory.  We  put  on  a  couple  of  cylinder  heads, 
and  then  Memory  took  me  to  the  side  of  the  engine,  and  ^d, 
*Go  down  there  and  clean  off  these  binders.*  I  went  to  the  pit 
and  sat  down  to  get  in,  holding  with  my  right  hand.  I  slippe^^i 
down,  and  when  I  thought  I  had  solid  footing  I  let  go  and 
turned  around,  and  while  I  was  turning  around  something 
slipped  and  turned  over  under  my  foot.  I  fell  over  backward, 
and  was  knocked  senseless.  The  roundhouse  was  dark.  You 
could  hardly  do  anything  without  a  light.  You  could  not  see  in 
the  pit  from  where  I  was  working,  and  I  never  had  been  uk 
there,  and  knew  nothing  about  the  condition  inside.  I  seen  one 
of  the  binders  standing  up  alongside  of  the  pit,  one  of  the  ends 
sticking  out,  and  could  not  see  anything ;  but  I  did  see  this  one. 
It  was  darker  in  the  pit,  because  the  engine  was  standing  over 
it.  I  do  not  know  what  was  in  the  pit.  When  I*  thought  I  had 
a  solid  footing,  I  let  go.  This  was  about  4  or  half-past  4  in 
the  afternoon.  My  apprenticeship  as  machinist  was  four  years 
in  the  old  country,  and  I  became  a  machinist  four  years  before 
coming  to  America.  Q.  As  they  take  off  the  parts  of  engines, 
they  lay  them  down  at  convenient  places,  where  they  can  put 
them  on  again  when  they  want  to  put  them  back?  A.  It  was 
not  customary  where  I  used  to  work,  where  I  learned  my  trade. 
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On  the  outside  platfonn,  beside  the  engrine,  that  morning,  there 
was  one  or  two  driving-wheels;  they  were  in  the  drop  pit.  There 
might  have  been  other  parts  up  on  the  floor.  I  noticed  the  cyl- 
inder heads  there.  The  detached  driving-wheels  and  blocks  be- 
longed to  the  engine  over  the  pit  into  which  I  fell.  I  could  not 
have  gotten  into  the  pit  through  the  frame  as  I  did,  unless  the 
driving-wheels  were  off.  The  driving-boxes  that  Everts  and  I 
were  fitting  were  detached  and  between  the  two  engines,  twelve 
feet  from  their  normal  position.  They  were  held  fast  in  proper 
I>osition  on  the  engine  by  wedges  and  binders.  The  latter  was 
what  Memory  told  me  to  wipe  off,  and  they  and  the  wedges  had 
to  be  removed  before  you  could  get  the  driving-boxes  off.  There 
are  four  wedges  for  each  driving-box,  and  there  are  three  or 
four  driving-boxes  on  each  side  and  one  binder  for  each  driving- 
box.  I  had  worked  an  hour  with  Memory  on  the  cylinders 
before  the  accident.  I  never  worked  in  a  machine-shop  in  this 
country,  and  the  machine-shops  we  worked  in  in  the  old  country- 
did  not  have  any  pits,  but  had  elevated  tracks,  and  we  could 
walk  right  under  the  engine.  The  blocks  on  which  the  drivers 
rested  when  we  were  fixing  them  were  different  sized  wooden 
blocks.  They  were  in  the  drop  pit,  where  we  were  working. 
We  used  them  to  get  the  drivers  up  high.  That  engine  was  in 
there  to  be  repaired,  and  I  was  putting  back  the  parts  when 
Memory  told  me,  'Go  down  here  and  clean  off  these  binders.' 
We  were  then  standing  where  the  drivers  would  have  been,  if 
in  place,  right  opposite  the  engine.  He  pointed  to  the  pit,  and 
the  lower  end  of  the  binder  that  I  saw  leaning  against  the  pit 
must  have  been  resting  slantwise  on  the  floor.  Q.  Did  you  see 
anything  of  the  other  binders?  A.  I  don't  know.  Q.  Did  you 
see  anything  of  the  wedges!  A.  No,  sir;  I  did  not  know  what 
was  in  the  pit,  or  anything  about  it." 

Everts  testified:  **Molt's  work  showed  ability.  The  pit  was 
full  of  parts  of  the  engine,  eccentric  straps,  bolts,  binders,  binder 
pulleys,  brake  shoes,  wedges,  blocks,  bars,  chains,  ropes,  and  tools 
that  we  were  using  underneath.  Molt  had  not  assisted  in  put- 
ting any  of  these  pieces  in  the  pit.  Prom  where  Molt  and  I 
worked,  you  could  not  see  the  condition  of  that  pit,  because  it 
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was  too  dark.  There  were  a  few  electric  lights  around.  You 
needed  artificial  light  to  see  what  you  were  doing  in  the  round- 
house, especially  under  the  pit.  There  was  more  or  less  steam 
there  all  the  time ;  skylight  was  always  dirty.  It  did  not  let  in 
much  light.  The  things  I  saw  in  the  pit  were  parts  of  the 
engine  taken  down  in  the  course  of  repairing,  or  appliances  u£ied 
to  take  them  down ;  and  none  of  that  stuff  was  up  on  the  floor 
when  we  were  working  there  in  the  morning.  There  was  not 
sufficient  light  to  see  without  artificial  light." 

Memory  testified:  '*I  took  Molt  to  the  opening  in  the  engine 
frame,  where  the  wheels  had  been  dropped,  and  told  him  to  get 
down  in  the  pit  and  wipe  off  that  stuff  that  was  around  there, 
meaning  the  parts  of  the  engine.  It  was  usual  to  drop  the  parts 
into  the  pit  until  ready  to  be  replaced,  if  no  repairs  were  to  be 
made  on  them,  and  the  tools,  ropes,  and  blocks  used  in  the  work 
are  always  kept  right  at  hand.  He  stood  right  opposite  where 
the  drivers  had  come  off  at  an  opening  in  the  frame.  He  prob- 
ably asked  me  for  a  light  at  that  time.  I  gave  him  none.  The 
roundhouse  was  built  like  all  others,  and  the  pit  was  the  ordi- 
nary standard  pit.  There  was  nothing  in  the  pit,  except  the 
parts  necessarily  taken  down  from  the  engine  to  get  the  driving- 
wheels  off,  and  such  parts  as  were  needed  to  repair  or  the  appli- 
ances to  do  the  work.  I  had  been  working  on  the  i>articular 
engine  about  two  weeks,  using  a  torch.  A  torch  was  necessary 
while  doing  my  work.  I  knew  Molt  did  not  have  a  light,  and 
told  him  to  go  down  there  and  wipe  the  parts  off,  and  had  ex- 
pected that  he  would  be  able  to  do  it  after  he  stayed  there  for 
a  while,  and  got  accustomed  to  the  darkness." 

Molt,  recalled,  testified  that  **in  the  old  country,  if  an  engine 
came  into  the  house  for  general  repairs,  every  piece  taken  off 
was  put  on  a  truck  and  taken  to  the  wiper's  bench,  cleaned, 
and  left  there  until  wanted."  He  continued:  **I  did  not  know 
what  they  done  with  them  here,  but  presumed  they  handled 
them  the  same  as  in  the  old  country,  and  that  they  never  re- 
mained under  the  engine,  or  anywhere  around  there.  I  do  not 
know  anything  about  what  the  practice  was  here  in  this  round- 
house,  in  regard  to  the  place  where  they  put  those  parts  of  the 
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engines  that  were  removed.  Many  pieces  have  to  be  taken  off 
that  are  not  wiped  or  repaired.  They  would  go  to  the  wiper's 
bench  just  the  same;  that  was  where  all  the  wiping  of  parts 
was  done.    I  did  not  see  any  bench  around  there.'* 

At  the  close  of  plaintiff's  case,  defendant's  counsel  moved  for 
a  nonsuit,  on  the  grounds  (1)  that  plaintiff's  own  testimony 
disclosed  that  he  was  guilty  of  contributory  negligence;  and  (2) 
that  he  assumed  the  risk  arising  from  the  conditions  which  pro- 
duced his  injury.  This  motion  was  overruled,  but  it  should  havis 
[2]  been  granted.  The  plaintiff  was  a  machinist  of  eight 
years'  experience.  He  was  capable,  and  did  his  work  well.  He 
was  thirty-two  years  of  age,  and  thoroughly  conversant  with  the 
work  which  he  was  employed  to  do.  Several  hours  before  the 
accident,  he  had  attempted  to  get  oil  for  his  torch,  but  had 
failed,  and  thereafter  managed  to  do  his  work  without  the  aid 
of  a  torch.  The  roundhouse  and  pit  were  of  standard  construc- 
tion, but  were,  necessarily,  perhaps,  quite  dark,  the  pit  espe- 
cially so,  all  of  which  he  knew  and  had  known  from  8  o'clock 
in  the  morning  until  4  o'clock  in  the  afternoon.  The  pit  was 
80  dark  that  a  man  could  not  see  anything  in  it  until  he  had 
remained  there  for  some  considerable  length  of  time.  The  loco- 
motive engine  was  undergoing  general  repairs.  The  parts  of 
the  machine,  together  with  the  appliances,  such  as  blocks,  pul- 
leys, and  tools  used  by  the  workmen,  were  in  the  pit,  according 
to  the  usual  custom  of  the  company.  Not  any  negligence  is 
predicated  upon  this  custom  or  upon  failure  to  warn.  Neither 
is  it  charged  that  defendant  was  negligent  in  allowing  materials 
to  accumulate  in  the  pit.  Therefore,  the  methods  adopted  by  it 
for  carrying  forward  its  work  are  presumed  to  have  been  pru- 
dent and  reasonable,  under  the  circumstances.  The  negligence 
complained  of  is  failure  to  sufficiently  light  the  premises,  and 
failure  to  furnish  a  light  to  the  plaintiff.  Not  any  of  the  minor 
parts  of  the  locomotive  which  had  been  removed  were  to  be 
observed  above  the  pit,  although  it  must  have  been  apparent  to 
the  most  casual  observer,  not  to  mention  a  skilled  mechanic, 
that  the  machine  was  partly  dismantled.  Plaintiff  was  directed 
by  Memory  to  get  down  into  the  pit  and  ''wipe  off.  the  stuff," 
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or  ''dean  off  these  binders/'  meaning  the  parts  which  had  been 
removed.  This  was  the  work  he  was  hired  to  do.  One  binder 
was  in  sight,  projecting  ont  of  the  pit,  or  leaning  against  the 
side  thereof  in  an  inclined  position.  The  learned  counsel  for 
the  plaintiff  appear  to  have  realized  that,  under  these  circum- 
stances, he  would  be  held  to  have  known  and  appreciated  the 
risk  of  getting  down  into  the  pit,  darkened  as  it  was,  and  filled 
with  tools  and  portions  of  the  engine,  unless  they  could  estab- 
lish by  him  that  he  was  ignorant  of  the  conditions  there  exist- 
ing ;  so  he  was  recalled  for  the  purpose  of  testifying  that  in  the 
old  country  the  removed  parts  were  taken  away  to  a  wiper's 
bench.  But  this  testimony  does  not  assist  him.  He  saw  no  wip- 
er's bench  in  this  roundhouse,  and  had  no  reason,  so  far  as  his 
testimony  discloses,  for  believing  that  one  was  in  use.  On  the 
contrary,  he  saw  one  binder  in  the  pit,  and  was  directed  by 
Memory,  according  to  the  testimony  of  the  latter,  to  get  down 
and  wipe  off  the  stuff.  What  stuff!  Obviously  the  stuff — 
materials,  tools,  etc, — ^in  the  pit.  How  can  he  be  heard  to  say 
that  he  had  no  knowledge  that  there  was  anything  in  the  pitT 
No  reasonable  man  ought  to  credit  such  a  statement,  in  the  light 
of  this  testimony;  and  this  case  must  be  decided  according  to 
the  standards  of  reasonable  men.  While,  under  some  circum- 
stances, negligence  might  have  been  predicated  upon  the  condi- 
tion of  this  dark  pit,  the  plaintiff,  who  knew  all  about  the  sit- 
uation which  confronted  him,  and  who  must  have  appreciated 
the  danger  of  ''slipping  into"  a  dark  pit  filled  with  tools,  blocks, 
pulleys,  and  engine  parts,  cannot  be  heard  to  say  that  he  did 
not  assume  the  risk.  (See  Covlier  v.  Union  Laundry  Co,,  34 
Mont.  590,  87  Pac.  973 ;  FotheringiU  v.  Washoe  C.  Co,,  43  Mont. 
485,  117  Pac.  86.)  The  danger  and  peril  of  ''slipping"  into  the 
pit  was  patent,  and  plaintiff  must  have  appreciated  it.  The 
only  inference  to  be  drawn  from  the  testimony  is  that  the  object 
encountered  by  him  was  one  which  was  properly  in  the  pit. 
Therefore  he  assumed  the  risk. 

3.  We  doubt  very  much,  also,  whether  a  skilled  workman^ 
thirty-two  years  of  age,  could  perform  the  heedless  and  reckless 
act  of  "slipping"  down  into  a  dark  pit  in  ignorance  of  what 


44  Mont.]      Molt  v.  Northern  Pagifig  Bt.  Co.  483 

was  at  the  bottom  thereof,  letting  himself  go  when  he  ^'thought 
he  had  solid  footing/'  without  incurring  the  imputation  of  con- 
tributory negligence  as  a  matter  of  law. 

4.  It  is  claimed  by  respondent  that  appellant  cannot  rely 
upon  the  aflSrmative  defenses  of  contributory  negligence  and 
assumption  of  risk,  because  they  are  not  properly  or  sufficiently 
pleaded.  The  cause  was  tried  before  this  court  laid  down  the 
rule  of  pleading  found  in  Oleason  v.  Missouri  River  P.  Co.,  42 
Mont.  238,  112  Pac.  394.  Appellant  attempted  to  plead  the 
two  affirmative  defenses,  and  in  fact  did  plead  the  same,  in 
general  language,  in  accordance  with  the  custom  theretofore 
[3]  prevailing.  The  cause  was  tried  on  the  theory  that  the 
defenses  were  sufficiently  pleaded.  No  objection  was  made  to 
the  answer  on  that  score  in  the  court  below.  The  court  chargcvl 
the  jury,  in  effect,  that  these  defenses  were  to  be  considered. 
In  addition  to  the  foregoing,  the  plaintiff's  own  testimony 
[4]  discloses  the  infirmities  which  we  have  pointed  out;  and 
the  defendant  could  therefore,  on  motion  for  nonsuit,  take  ad- 
vantage of  the  same.  {Nelson  v.  City  of  Helena,  16  Mont.  21, 
39  Pac.  905;  Harrington  v.  Butte  etc.  By.  Co.,  37  Mont.  169, 
95  Pac.  8,  16  L.  R.  A.,  n.  s.,  395;  Longpre  v.  Big  BlacJcfoot  M. 
Co.,  38  Mont.  99,  99  Pac.  131 ;  Meehan  v.  Oreat  Northern  By. 
Co.,  43  Mont.  72,  114  Pac.  781.) 

The  judgment  and  order  are  reversed,  and,  as  the  plaintiff 
£6]  has  had  one  fair  opportunity  to  prove  a  cause  of  action, 
and  has  failed,  the  district  court  is  directed  to  dismiss  the  case. 

Reversed. 

Mb.  Chief  justice  Bbantly  and  Ma.  Justiob  Hollowat 
concur. 
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VAUGHAN,  Rbspondent,  v.  KUJATH,  Appellant. 

(No.  3,058.) 
(Submitted  January  18,  1912.    Decided  January  20,  1912.) 

[120  Pae.  1121.] 

Partnerships — Fictitious  Firm  Name — What  is  not — Pleadings 
— Conclusions. 

Partnership— Name  of  I^rm — ^Names  of  Persons  Interested — Saffieieney 
of  Designation. 

1.  Revised  Codes,  section  5504,  requires  every  partnership  trans- 
acting  business  under  a  name  which  does  not  show  the  names  of 
the  partners  to  file  a  certificate  stating  the  names  of  all  the  members 
and  their  residences  and  to  publish  the  same.  Held,  that  the  name 
"McLaughlin  Bros."  did  not  come  within  the  statute,  since  it  may 
not  be  said,  as  a  matter  of  law,  that  such  name  is  fictitious  and 
does  not  show  the  names  of  the  persons  interested  in  the  firm. 

Pleading — Conclusions. 

2.  In  an  action  on  a  note  to  "McLaughlin  Bros."  and  assigned  to 
plaintiff,  an  answer,  alleging  that  said  "McLaughlin  Bros."  were 
and  now  are  copartners  doing  business  under  the  name  of  "Me- 
Laughlin  Bros.,"  and  that  said  name  is  and  was  a  designation  not 
showing  the  namee  of  the  partners,  did  not  amount  to  an  averment 
that  some  one  other  than  persons  named  "McLaughlin"  were  inter- 
ested as  partners,  but  was  a  mere  conclusion. 

Same — Allegations  of  Answer — Sufiieiency. 

3.  Revised  Codes,  section  6532,  requiring  a  complaint  <to  contain 
a  statement  of  the  facts  constituting  the  cause  of  action  in  ordinary 
and  concise  language,  applies  to  new  matter  alleged  in  the  answer. 

Appeal  from  District  Court,  Carbon  County;  Sydney  Fox, 
Judge. 

Action  by  E.  J.  Vaughan  against  Herman  Eujath.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Mr.  W.  L.  Hyde,  for  Appellant,  submitted  a  brief  and  argued 
the  cause  orally. 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr.  A.  C. 
Spencer  and  Mr.  W.  D.  Tipton,  and  oral  argument  by  Mr, 
Tipton. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  the  balance  due  on  a  prom- 
issory note  signed  by  the  defendants  and  others,  wherein  thejr 
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agrreed  to  pay  "McLaughlin  Bros.,"  or  order,  the  gum  of  $1,000. 
The  note  was  transferred  to  plaintiff.  The  complaint  alleges 
that  "McLaughlin  Brothers"  were  copartners.  The  only  de- 
fense interposed  reads  as  follows:  "(1)  That  at  all  times  men- 
tioned in  the  complaint,  the  said  McLaughlin  Brothers  were 
and  now  are  copartners,  doing  business  under  the  firm  name  and 
style  of  McLaughlin  Bros.;  that  defendants  are  informed  and 
believe,  and  therefore  state  the  facts  to  be,  that  said  name  is 
and  was  at  all  of  said  times  a  designation  not  showing  the  names 
of  the  persons  interested  as  partners  in  such  business.  (2) 
That  before  the  commencement  of  this  action,  and  ever  since 
the  conm:iencement  of  this  action,  the  said  McLaughlin  Bros,  have 
failed  and  neglected  to  file  and  publish  or  cause  to  be  filed  and 
published  a  certificate  showing  the  names  in  full  of  the  members 
of  said  firm,  in  the  manner  and  form  and  at  the  time  required 
by  law,  or  at  all."  The  district  court  on  motion  entered  judg- 
ment upon  the  pleadings,  and  this  appeal  resulted. 

Sections  5504  and  5505,  Revised  Codes,  read  as  follows : 
"Sec.  5504.  Every  partnership  transacting  business  in  this 
state  under  a  fictitious  name,  or  a  designation  not  showing  the 
names  of  the  persons  interested  as  partners  in  such  business, 
must  file  with  the  clerk  of  the  county  in  which  its  principal 
place  of  business  is  situated,  a  certificate  stating  the  names  in 
full  of  all  the  members  of  such  partnership  and  their  places  of 
residence,  and  publish  the  same  once  a  week,  for  four  successive 
weeks,  in  a  newspaper  published  in  the  county,  if  there  be  one, 
and  if  there  be  none  in  such  county,  then  in  a  newspaper  pub- 
lished in  an  adjoining  county. 

"Sec.  5505.  The  certificate  filed  with  the  clerk,  as  provided 
in  section  5504,  must  be  signed  by  the  partners  and  acknowl- 
edged before  some  oflBcer  authorized  to  take  acknowledgment  of 
conveyances  of  real  property.  Where  the  partnership  is  here- 
after formed,  the  certificate  must  be  filed,  and  the  publication 
designated  in  that  section,  must  be  made  within  one  month 
after  the  formation  of  the  partnership,  or  within  one  month 
from  the  time  designated  in  the  agreement  of  its  members  for 
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the  commencement  of  the  partnership ;  where  the  partnership  has 
been  heretofore  formed,  the  certificate  must  be  filed,  and  the 
publication  made  within  six  months  after  the  passage  of  this 
Code.  Persons  doing  business  as  partners  contrary  to  the  pro- 
visions of  this  article,  or  any  assigns  thereof,  shall  not  maintain 
any  action  upon  or  on  account  of  any  contracts  made  or  trans- 
actions had  in  their  partnership  name,  in  any  court  of  this 
state,  until  they  have  first  filed  the  certificate  and  made  the 
publication  herein  required." 

It  cannot  be  said,  as  a  matter  of  law,  that  the  name  ''Mc- 
Laughlin Bros."  is  a  designation  not  showing  the  names  of 
[1]  the  persons  interested  as  partners  in  the  business.  This 
court,  in  Ouiterman  v.  Wishon,  21  Mont.  458,  54  Pac.  566,  said : 
''We  adopt  the  reasoning  and  decisions  of  the  supreme  court  of 
California  holding  that  a  firm  name  showing  the  surnames  is 
neither  fictitious  nor  a  designation  not  showing  the  names  of 
the  partners."  (See,  also,  Pendleton  v.  Cline,  85  Cal.  142,  24 
Pac.  659,  and  Carlock  v.  Cagnacci,  88  CaL  600,  26  Pac.  597.) 
In  the  first  California  case,  just  cited,  the  court  said:  "If  in 
the  case  before  us  Pendleton  or  Williams  was  not  the  real  name 
of  either  partner,  the  firm  name  would  be  fictitious.  But  if  such 
names  were  the  true  names  of  the  partners,  and  the  firm  name 
was  Pendleton  &  Co.,  it  would  not  be  fictitious,  but  would  be 
a  designation  not  showing  the  names  of  all  the  persons  inter- 
ested as  partners."  In  the  Carlock  Case  the  court  said:  "The 
proper  way  to  raise  such  a  point  is  by  answer."  It  becomes, 
therefore,  a  question  of  fact  whether  the  designation  is  one  not 
showing  the  names  of  the  persons  interested  as  partners.  The 
defense  attempted  to  be  interposed  is  an  affirmative  one.  The 
burden  was  upon  the  defendants  to  properly  plead  and  prove  it. 

The  allegation  that  the  designation  is  one  not  showing  the 
names  of  the  persons  interested  as  partners  is  a  mere  conclusion 
of  the  pleader.  Especially  so,  in  view  of  the  fact  that  it  is 
coupled  with  an  affirmative  allegation  that  "the  said  McLaughlin 
Brothers  were  and  now  are  copartners  doing  business  under 
the    firm   name    and  style    of    McLaughlin    Bros."    But  one 
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[2]  construction  can  be  placed  upon  this  allegation,  and  that  is 
that  the  defendants  drew  the  conclusion  that  ''McLaughlin 
Bros."  is  a  designation  not  showing  the  names  of  the  persons 
interested,  from  the  fact  that  such  designation  does  not  disclose 
the  given  names  of  the  respective  partners.  This  was  not  neces- 
sary. This  court,  in  Lander  v.  Skeehan,  32  Mont.  25,  79  Pac. 
406,  held,  in  eflEect,  that  the  name  "Lander  Furniture  &  Carpet 
Co."  revealed  the  name  of  the  proprietor  and  owner  of  the 
company. 

Section  6540,  Revised  Codes,  declares  that  the  answer,  in  cer- 
tain cases,  must  contain  a  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim.  Section  6532,  Revised  Codes, 
provides  that  a  complaint  must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary  and  concise  lan- 
guage. The  new  matter  alleged  in  the  answer  should  also  be 
[3]  stated  in  ordinary  and  concise  language,  and  the  facts 
must  be  set  out  with  the  same  precision  as  the  facts  in  a  com- 
plaint. (31  Cyc.  218.)  The  answer  in  this  case  violates  this 
rule,  if  indeed  it  was  intended  to  allege  therein  that  some  one 
other  than  a  person  named  McLaughlin  was  interested  as  a 
partner.  This  idea,  however,  is  altogether  at  variance  with  the 
allegation  that  ''said  McLaughlin  Brothers  were  and  now  are 
copartners  doing  business  under  the  firm  name  and  style  of 
McLaughlin  Bros.,"  and,  while  inconsistent  defenses  may  be 
pleaded,  there  is  not  any  indication  in  this  answer  that  the 
pleader  was  attempting  to  set  forth  such  a  defense  as  that  last 
suggested. 

The  judgment  is  affirmed. 

Affirmed, 

Mb.  Chief  Jxtsticb  Bbantly  and  Mb.  Justiob  Hollowat 
concur. 
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STATE,  Respondent,  v.  LAWSON,  Appellant. 

(No.  3,014.) 
(Submitted  January  16,  1912.    Decided  January  20,  1912.) 

[120  Pac.  808.] 

Criminal  Law-^Orand  Larceny — Accomplices — Corroboration — 
Evidence — Insufficiency. 

Criminal  Law — Accomplices — Evidence — Corroboration  Necessary. 

1.  Under  section  9290,  Kevised  Codes,  one  accused  of  crime  may 
not  be  convicted  on  the  testimony  of  an  accomplice  unless  tho 
latter  is  corroborated  by  evidence  from  an  independent  source  which 
in  itself  tend.8  to  connect  the  defendant  with  its  commission. 

Same — Evidence — ^Insufficiency. 

2.  Evidence  offered  by  the  state  in  support  of  a  charge  of  grand 
larceny,  independently  of  that  given  by  an  accomplice,  who  subse- 
quently made  an  affidavit  confessing  that  she  had  committed  perjury 
in  testifying  against  defendant,  held,  insufficient  to  sustain  a  con- 
viction. 

Same — Conviction — ^Evidence  Necessary. 

3.  A  conviction  can  only  be  sustained  when  the  evidence  of  ac- 
cused's guilt  is  so  strong  and  convincing  that  it  may  be  said  to 
point  to  him  as  the  guilty  person  beyond  a  reasonable  doubt. 

Appeal  from  District  Court,  Cascade  County;  E.  H.  Ewing, 
Judge. 

H.  Lawson  was  convicted  of  grand  larceny,  and  appealed 
from  an  order  denying  him  a  new  trial.  Reversed  and  re- 
manded. 

Mr.  Geo.  A.  Judson,  and  Mr.  A.  H,  Cray,  for  Appellant, 
submitted  a  brief.     Oral  argument  by  Mr,  Chray. 

It  is  an  elementary  principle  of  criminal  law  that  a  defendant 
cannot  be  convicted  upon  the  testimony  of  an  accomplice  unless 
corroborated  by  other  testimony  which  in  itself  and  without  the 
aid  of  the  testimony  of  accomplices  tends  directly  to  connect 
defendant  with  the  crime.  (Rev.  Codes,  sec.  9290;  State  v. 
Oeddes,  22  Mont.  68,  55  Pac.  919 ;  State  v.  Spencer,  15  Utah,  149, 
40  Pac.  302 ;  People  v.  Plath,  100  N.  Y.  590,  53  Am.  Rep.  236, 
3  N.  E.  790.) 
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The  testimony  of  the  accomplices  in  this  case  was  evidently 
given  under  promise  of  immunity  from  the  prosecuting  attor- 
ney,  for  the  cases  against  both  were  dismissed  on  the  day  they 
testified,  and  the  self-confessed  robbers  allowed  to  go  free.  No 
greater  incentive  could  be  thrown  out  for  one  who  was  in  such 
a  position,  and  under  no  circumstances  could  a  fair-minded  man 
draw  any  other  logical  conclusion.  Judge  O'Brien  in  the  case 
of  People  V.  Patrick,  182  N.  T.  184,  74  N.  E.  843,  speaking  of 
the  testimony  of  the  accomplice  Jones,  said:  "Jones  was  evi- 
dently testifying  under  a  promise  of  immunity  from  the  public 
prosecutor,  and  although  he  denied  that  as  a  witness  upon  the 
stand,  no  fair  man  can  doubt,  from  the  circumstances,  that 
such  a  promise  was  made."  (See,  also.  State  v.  Spotted  Hawk, 
22  Mont.  33,  55  Pac.  1026;  State  v.  Wehh,  22  Mont.  98,  55 
Pac.  930 ;  People  v.  Koening,  99  Cal.  574,  34  Pac.  238 ;  People 
V.  Compton,  123  Cal.  403,  56  Pac.  44.)  Equally  well  estab- 
lished is  the  proposition  that  one  accomplice  cannot  corroborate 
another  accomplice.  {State  v.  Spotted  Hawk,  22  Mont.  33,  55 
Pac.  1026;  People  v.  Creegan,  121  Cal.  554,  53  Pac.  1082.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr,  W.  H,  Poor- 
man,  Assistant  Attorney  General,  for  Respondent,  submitted  a 
brief;  Mr.  Poorman  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  the  crime  of  grand  larceny 
and  appeals  from  an  order  denying  him  a  new  trial. 

On  January  17,  1911,  Laura  Eirkendall  committed  the  crime 
of  grand  larceny  by  taking  some  $200  from  the  person  of  one 
Lester  or  Nestor  Hill,  at  Sand  Coulee.  The  theory  of  the  state 
was  that  this  defendant  and  Laura  Kirkendall  were  jointly  con- 
cerned in  the  commission  of  the  crime,  and  they  were  informed 
against  by  one  information.  At  the  time  of  the  trial  the  charge 
was  dismissed  as  against  the  Eirkendall  woman  and  she  was 
called  as  the  chief  witness  for  the  state.    Upon  the  witness-stand 
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she  confessed  to  the  commission  of  the  crime,  but  stated  that  the 
defendant  Lawson  advised  or  directed  her  to  take  the  money. 
Assuming  that  the  defendant  was  concerned  in  the  commis* 
sion  of  the  crime,  this  witness  was  an  accomplice.  Section  9290, 
Revised  Codes,  provides:  ''A  conviction  cannot  be  had  on  the 
testimony  of  an  accomplice,  unless  he  is  corroborated  by  other 
evidence,  which  in  itself,  and  without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration  is  not  sufScient,  if 
it  merely  shows  the  commission  of  the  offense,  or  the  circum- 
stances thereof."  That  statute  has  been  in  force  in  this  state 
for  many  years,  was  construed  in  State  v.  Oeddes,  22  Mont.  68, 
[1]  55  Pac.  919,  and  the  construction  then  placed  upon  it  has 
been  recognized  as  correct  ever  since.  Mr.  Justice  Hunt,  speak- 
ing for  the  court,  in  that  case  said:  ''It  is  settled  in  this  state, 
by  the  statute  just  quoted,  that  the  corroboration  must  be  evi- 
dence from  an  independent  source  and  it  must  be  such  that  this 
independent  evidence  in  itself,  without  considering  the  testimony 
of  the  accomplices  at  all,  tends  to  connect  the  defendant  with 
the  commission  of  the  crime  charged.  Furthermore,  it  is  not  a 
satisfaction  of  the  statute  to  corroborate  an  accomplice  upon 
immaterial  matters,  or  to  prove  merely  that  the  crime  charged 
has  been  committed,  or  the  circumstances  under  which  it  has 
been  committed;  for  there  may  be  all  such  proof,  and  yet  the 
additional  essential  evidence  be  lacking,  which,  independently 
of  the  evidence  of  the  accomplice,  leads  to  the  inference  that 
the  defendant  is  connected  in  a  criminal  way  with  the  commis- 
sion of  the  crime.  The  statute  is  conformable  to  the  rule  laid 
down  by  Boscoe  on  Criminal  Evidence,  page  122:  'That  there 
should  be  some  fact  deposed  to,  independently  altogether  of  the 
evidence  of  the  accomplice,  which  taken  by  itself  leads  to  the 
inference,  not  only  that  the  crime  has  been  committed,  but  that 
the  prisoner  is  implicated  in  it.'  " 

1.  The  first  contention  of  this  appellant  is  that  the  evidence 
offered  by  the  state,  independently  of  that  given  by  the  accom- 
plice, is  insufScient  to  tend  to  connect  him  with  the  commission 
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of  the  crime  or  to  meet  the  requirements  of  the  statute  as 
expounded  in  the  Oeddes  Case  above.  If  we  disregard  the 
[2]  testimony  of  the  accomplice,  there  is  not  any  direct  evi- 
dence against  the  defendant,  and  the  circumstances  to  which 
other  witnesses  testified  are  so  vague  and  intangible  that  we 
think  it  cannot  be  said  that  they  tend  in  any  manner  to  point 
to  this  defendant  as  in  any  way  connected  with  the  commission 
of  the  offense. 

2.  But  there  is  a  stronger  reason,  in  our  opinion,  why  a  new 
trial  should  have  been  granted.  The  testimony  of  the  witness 
Laura  Kirkendall  was  absolutely  indispensable  to  a  conviction. 
Without  it  there  was  not  any  substantial  evidence  of  defend- 
ant's guilt.  Upon  the  trial  of  this  case  she  was  contradicted 
in  many  particulars  by  other  witnesses  for  the  state,  and  after 
reading  her  testimony  as  a  whole,  one  is  impelled  to  the  con- 
clusion that  if  any  part  of  it  is  true,  it  is  that  portion  found  in 
the  conclusion  of  her  cross-examination,  as  follows:  ''I  had  been 
drinking  a  lot  both  in  Great  Falls  and  at  Sand  Coulee,  and  had 
drank  so  much  that  I  don't  remember  what  I  was  doing.  I 
don't  remember  what  the  room  looked  like  that  we  were  in  at 
Sand  Coulee.  I  had  been  drinking  so  much  at  the  time  that  I 
could  not  be  sure  now  as  to  just  what  did  happen  and  do  not 
know  just  what  did  happen  in  Sand  Coulee  or  how  these  events 
occurred."  After  the  defendant  had  been  convicted,  this  same 
witness,  Laura  Kirkendall,  made  affidavit  in  support  of  his 
motion  for  new  trial,  in  which  she  stated  that  the  testimony 
given  by  her  upon  the  trial,  in  so  far  as  it  tended  in  any  way 
to  connect  the  defendant  with  the  commission  of  the  crime,  was 
absolutely  untrue.  She  makes  some  attempt  at  explanation  of 
her  conduct  upon  the  trial,  but  that  need  not  be  considered 
here.  Suffice  it  to  say,  the  conviction  as  it  now  stands  may  well 
be  said  to  rest  solely  upon  the  testimony  of  a  self-confessed 
perjurer. 

In  view  of  the  requirements  of  our  statute  that  a  conviction 
in  a  criminal  case  can  only  be  had  when  the  evidence  of  de- 
fendant's guilt  is  so  strong    and    convincing    that  it  may  be 
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said  to  point  to  the  defendant  as  the  gruilty  party  beyond  a 
[3]  reasonable  doubt,  it  would  seem  almost  a  travesty  upon 
justice  to  sustain  a  conviction  under  the  circumstances  presented 
in  this  case.  This  view  is  sustained  by  the  criminal  court  of 
appeals  of  Oklahoma,  in  Chappell  v.  State,  119  Pac.  139,  in 
which  the  facts  are  almost  identical  with  those  in  the  case  at  bar. 
The  order  is  reversed,  and  the  cause  is  remanded  for  a  new 
triaL 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 


O'NEILL,    Appellant,    v.    YELLOWSTONE    IRRIGATION 

DISTRICT  ET  AL.,  Respondents. 

(No.  3,068.) 
(Submitted  January  15,  1912.     Decided  January  25,  1912.) 

[121  Pac.  283.] 

Irrigation  Districts — Constitution — District  Judges — Delegation 
of  Powers — Res  Adjudicata — Estoppel — Cost  Bonds — Failure 
to  Furnish — Effect — Indebtedness — Bonds — Manner  of  Dis- 
posal— Exchange  for  Property — Accrued  Interest. 

Irrigation    District — Constitution — District    Judges — Nonjudicial    Duties, 

1.  Eeld,  that  Chapter  146,  Laws  of  1909,  providing  for  the  creation 
of  irrigation  districts,  is  not,  in  conferring  certain  alleged  non- 
judicial powers  and  duties  in  that  connection  upon  the  district 
judge,  violative  of  section  1,  Article  IV  of  the  Constitution,  which 
divides  the  powers  of  govern ment  into  the  legislative,  executive  and 
judicial  departments  and  prohibits  each  from  exercising  any  power 
properly  belonging  to  either  of  the  others. 

Same. 

2.  Where  the  principal  powers  conferred  upon  a  district  judse  by 
an  Act,  <the  constitutionality  of  which  is  attacked  on  the  ground  that 
the  powers  thus  bestowed  are  nonjudicial  in  character,  contrary  to 
flection  1,  Article  lY,  of  the  Constitution,  are  judicial,  the  fact  that 
their  exercise  may  incidentally  require  the  performance  of  legislative 
or  administrative  functions  does  not  impair  the  validity  of  the  legis- 
lation conferring  it. 

Same — Bonds — ^Validity — ^Petitions — Sufficiency. 

3.  Chapter  146,  Laws  of  1909,  being  silent  as  to  any  disqualifica- 
tion of  persons,  who  are  the  owners  of  property  which  they  desire 
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to  sell  to  the  district  when  created  and  thus  specially  interested  in 
its  creation,  barring  them  from  taking  part  in  the  proceedings  leading 
to  that  end  and  the  subsequent  sale  of  bonds,  their  signatures  on  the 
petitions  provided  for  by  the  Act  did  not  invalidate  the  bonds. 

Same — ^Bonds — Validity — Bea  Adjudicata — ^Estoppel. 

4.  In  the  absence  of  fraud  in  the  proceedings  taken  pursuant  to 
Chapter  146,  Laws  of  1909,  the  order  of  the  court  establishing  the 
district  and  that  directing  the  issuance  of  bonds  are,  unless  appeals 
be  taken  from  said  orders  within  sixty  and  ten  days,  respectively,  res 
adjudicata,  and  constitute  an  estoppel  against  thereafter  litigating  the 
validity  of  the  bonds. 

Same — Cost  Bond — ^Failure  to  Furnish — Effect. 

5.  Heldy  that  the  giving  of  the  bond  required  by  section  2  of 
Chapter  146,  Laws  of  1909,  not  being  a  jurisdictional  prerequisite, 
but  designed  as  security  for  costs  only  in  the  event  the  irrigation 
district  should  not  be  organized,  failure  to  give  it  did  not  affect  the 
jurisdiction  of  the  court  in  the  premises,  nor  that  of  the  commis- 
sioners appointed  in  pursuance  oi  the  Act  to  conduct  the  affairs  of 
the  district. 

Same — ^Bonds — Signatures  of  Officers  of  District. 

6.  To  make  bonds  authorized  by  the  Act  of  1909,  supra,  valid  obli- 
gations, it  was  not  necessary  that  they  should  be  signed  and  attested, 
when  issued  to  purchasers,  by  the  persons  acting  as  president  and 
secretary,  respectively,  of  the  district  at  the  time  of  the  creation 
of  the  district;  the  signature  and  attest  of  the  officers  serving  at  the 
time  of  their  issuance  were  sufficient. 

Same — ^Bonds — ^When  Deemed  "Issued." 

7.  The  word  "issued,"  as  used  in  section  42  of  the  Act  of  1909 
referred  to  above,  in  declaring  that  "All  bonds  isstied  *  *  * 
shall  be  signed,"  etc.,  held  to  mean  delivery  to  the  purchaser,  and  not 
to  have  any  reference  to  the  date  fixed  by  the  commissioners  as  the 
beginning  of  the  time  for  which  they  run. 

Same — Bonds — ^Manner  of  Disposal — Discretion. 

8.  Where  a  municipality  is  given  power  to  issue  and  sell  bonds, 
without  restriction  as  to  the  mode  by  which  and  the  terms  upon 
which  they  may  be  sold,  the  authorities  are  left  free  to  dispose 
of  them  8/t  such  prices  as  they  can  obtain;  where,  however,  certain 
restrictions  are  imposed  in  this  respect,  they  must  be  observed. 

Same — ^Bonds — Sale — ^Exchange  for  Property. 

9.  Held,  that  an  exchange  of  irrigation  district  bonds  for  property 
at  its  cash  value  was  a  sale  of  them,  within  the  meaning  of  the  Act 
of  1909,  suprUf  and  that  the  commissioners  were  authorized,  no  re- 
strictions in  this  respect  having  been  imposed  upon  them  by  the 
statute,  to  so  dispose  of  them  on  the  same  terms  as  if  sold  for  cash. 

Same — Bonds — Sale — Accrued  Interest — Coupons. 

10.  Under  section  11  of  Chapter  146,  Laws  of  1909,  providing  that 
irrigation  district  bonds  shall  not  be  sold  for  less  than  ninety  per 
eent  of  <their  par  value  and  accrued  interest  thereon  to  date  of 
delivery,  the  commissioners,  in  selling  and  delivering  such  bonds 
without  first  detaching  the  interest  coupons  due  at  that  time,  ex- 
ceeded their  authority. 

Appeal  from  District  Court,  Rosebud  County;  Sydney  Fox, 
Judge. 
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Action  by  Thomas  J.  O'Neill  against  the  Yellowstone  Irriga- 
tion District  and  the  Sanders  Co-operative  Ditch  Company,  to 
test  the  validity  of  Chapter  146  of  the  Laws  of  1909,  providing 
for  the  creation,  organization,  and  government  of  irrigation 
districts.  Prom  a  judgment  in  favor  of  defendants,  the  plain- 
tiff appeals.    Reversed  and  remanded. 

Mr.  Oeorge  A.  Horkan,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  plaintiff,  as  a  taxpayer  and  land  owner  in  the  proposed 
irrigation  district,  can  maintain  this  action,  and  each  and  every 
question  raised  by  the  pleadings  in  the  district  court  is  prop- 
erly before  this  court.  {Sechrist  v.  Rialto  Irr.  Dist.,  129  Cal. 
640,  62  Pac.  261 ;  Miller  v.  Ferris  Irr.  Dist.,  92  Fed.  263 ;  Central 
Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac.  825.) 

We  respectfully  call  to  the  attention  of  this  court  the  fact 
that  the  irrigation  district  law  of  this  state,  in  so  far  as  it 
relates  to  the  organization  and  establishment  of  such  districts, 
is  materially  different  from  the  "Wright  Law"  of  California  or 
other  irrigation  district  Acts  passed  by  western  states,  in  this: 
That  the  irrigation  district  law  of  this  state  attempts  to  convey 
the  power  to  organize  irrigation  districts  to  the  district  court 
or  judge  thereof,  while  the  **  Wright  Law  "  and  similar  laws 
give  that  power  to  the  board  of  supervisors.  The  legislature, 
by  thus  attempting  to  improve  upon  the  "Wright  Law,"  to  our 
mind  exceeded  its  constitutional  authority  by  attempting  to  con- 
vey a  power  and  impose  a  duty  upon  the  "district  courts  or 
judges  thereof,"  which  in  its  very  nature  is  not  a  judicial  duty 
or  power,  but  is  in  fact  and  in  law  a  legislative  or  administrative 
function.  If  such  be  the  case,  it  necessarily  follows  that  said 
portion  of  said  irrigation  district  law  is  void,  as  being  a  viola- 
tion of  section  1,  Article  IV,  of  the  Constitution.  (See  In  re 
Weston,  28  Mont.  212,  72  Pac.  514 ;  State  v.  Barker,  116  Iowa, 
96,  93  Am.  St.  Rep.  232,  89  N.  W.  204,  57  L.  B.  A.  244,  and 
cases  cited;  Smith  v.  Strother,  68  Cal.  194,  8  Pac.  852;  Board 
of  Supervisors  v.  Todd,  97  Md.  247,  99  Am.  St.  Rep.  438,  54 
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Atl.  963,  62  L.  R.  A.  809 ;  Case  of  Supervisors  of  Election,  114 
Mass.  247,  19  Am.  Rep.  341 ;  Ex  parte  Oriffiths,  118  Ind.  83,  IC 
Am.  St.  Rep.  107,  20  N.  E.  513,  3  L.  R.  A.  398 ;  see,  also,  note 
to  People  V.  Freeman,  [80  Cal.  233,  22  Pac.  173],  13  Am.  St. 
Rep.  125.) 

The  complaint  sets  forth  that  the  petition  for  the  organization 
of  the  district,  and  also  the  petition  for  the  issuance  of  bonds, 
contains  the  signatures  of  the  stockholders  of  the  Sanders  Co- 
operative Ditch  Company,  whose  property  the  petition  for  the 
organization  of  said  district  conclusively  showed  was  to  be  ac- 
quired by  said  district,  and  which  the  records  show  was  after- 
ward acquired  by  it.  Did  they,  as  stockholders  of  said  Sanders 
Co-operative  Ditch  Company,  having  in  view  the  sale  of  their 
property  to  the  proposed  irrigation  district,  have  a  right  under 
the  law  to  sign  the  two  petitions  above  mentioned?  We  submit 
that  their  interests  as  such  stockholders  disqualified  them  from 
signing  said  petitions,  for  in  law  the  signing  of  said  petitions 
indirectly,  if  not  directly,  amounts  to  the  company  purchasing 
the  consent  to  organize  the  district,  which  is  against  public  pol- 
icy. (See  Doane  v.  Chicago  City  By.  Co.,  160  111.  22,  45  N.  E. 
507,  35  L.  R.  A.  592;  Dillon  on  Municipal  Corporations,  5th 
ed.,  sees.  773,  1232.) 

No  bond  or  undertaking  accompanied  or  was  filed  with  the 
petition  for  the  organization  of  the  respondent  irrigation  dis- 
trict, or  otherwise  furnished  or  filed.  It  is  our  contention  that 
in  order  to  give  the  district  court  or  judge  thereof  jurisdiction 
to  oi^anize  an  irrigation  district,  the  filing  of  a  bond,  as  re- 
quired by  the  law  itself,  is  a  necessary  and  material  prerequisite. 
{Casey  v.  Burt  County,  59  Neb.  624,  81  N.  W.  851;  Central 
Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac.  827 ;  In  re  Bonds  of 
the  Madera  Irr.  Dist.,  92  Cal.  296,  27  Am.  St.  Rep.  106,  28  Pac. 
272,  14L.  R.  A..768.) 

Was  it  the  duty  of  the  oflScers  who  were  in  oflSce  at  the  time 
the  bonds  of  the  district  were  printed  to  sign  and  attest  the 
same,  or  is  it  the  duty  of  the  officers  who  were  such  at  the  date 
of  the  sale  and  delivery  of  said  bonds  to  sign  and  attest  the 
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samef  We  believe  the  question  raised  depends  entirely  upon 
the  interpretation  to  be  placed  upon  the  word  '' issued"  as  used 
in  section  42  of  the  Act.  The  courts  give  the  word  two  different 
meanings,  %,  e.,  the  arbitrary  date  fixed  as  the  beginning  of  the 
term  for  which  bonds,  notes,  etc.,  run,  without  reference  to  the 
precise  time  when  convenience  or  the  state  of  the  market  may 
permit  of  their  sale  or  delivery,  and  the  time  when  they  are 
actually  delivered  to  the  purchaser.  (See  Yesler  v.  City  of 
Seattle,  1  Wash.  308,  25  Pac.  1014;  Gage  v.  McCord,  5  Ariz. 
227,  51  Pac.  979 ;  Corning  v.  Board  of  Commissioners,  102  Fed. 
57,  42  C.  C.  A.  154;  Perkins  County  v.  Graff,  114  Fed.  441,  52 
C.  C.  A.  243 ;  Brownell  v.  Town  of  Greenwich,  114  N.  T.  518, 
22  N.  E.  24,  4  L.  R.  A.  685 ;  State  v.  Pierce,  52  Kan.  521,  35 
Pac.  19;  Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac. 
827.)  We  believe  the  legislature,  in  the  use  of  the  word  in  sec- 
tions 42,  43  and  44  of  the  law,  meant  the  actual  delivery  of  the 
bonds  to  the  purchaser.  This  being  so,  we  contend  that  the  bonds 
should  be  signed  and  attested  by  the  president  and  secretary  of 
the  district,  who  were  such  ofScers  at  the  time  of  the  sale  and 
delivery  of  the  bonds. 

A  proper  construction  of  section  44  of  the  Act  displays  the 
fact  that  the  bonds  of  an  irrigation  district  cannot  be  disposed 
of  at  less  than  par  value,  except  where  said  bonds  are  issued, 
negotiated  and  sold  for  cash.  {Stowell  v.  Rialto  Irr.  Dist,  155 
Cal.  215,  100  Pac.  248 ;  Leeman  v.  Penis  Irr.  Dist.,  140  CaL  540, 
74  Pac.  24.) 

Messrs.  Gunn,  Rasch  <&  Hall  submitted  a  brief  in  behalf  of 
Respondents ;  Mr,  Carl  Rasch  argued  the  cause  orally. 

It  is  true,  as  pointed  out  by  appellant,  that  the  Act  in  ques- 
tion here  differs  from  the  **  Wright  Law"  of  California,  in  that 
the  latter  requires  the  petition  for  the  organization  of  an  irri- 
gation district  in  the  state  of  California  to  be  presented  to  the 
board  of  supervisors,  instead  of  filing  it  with  the  cleric  of  the 
district  court,  as  is  required  under  the  Montana  law;  but,  it  is 
plain,  the  question  of  the  validity  of  the  Act  in  question  here 
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and  the  validity  of  a  statute  such  as  obtains  in  California 
is  necessarily  governed  and  must  be  determined  by  the  same 
rule  in  both  cases.  In  fact,  the  contention  made  here  of  an 
unauthorized  delegation  of  legislative  power  to  a  department 
or  officer  precluded  from  exercising  such  power  was  likewise 
urged  against  the  validity  of  the  ' '  Wright  Law, ' '  but  the  attack 
proved  futile  and  the  law  was  sustained.  (Fallbrook  Irr.  Dist. 
V.  Bradley,  164  U.  S.  112,  17  Sup.  Ct.  56,  41  L.  Ed.  369 ;  see, 
also,  Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed. 
294;  Young  v.  Salt  Lake  City,  24  Utah,  321,  67  Pac.  1066.) 
The  same  argument  which  is  made  here  to  support  the  conten- 
tion that  the  Act  in  question  is  violative  of  the  Constitution 
was  made  in  State  v.  Crosby,  92  Minn.  176,  99  N.  W.  636.  The 
Act  of  the  legislature  assailed  in  that  case  provided  for  the 
.  organization  and  establishment  of  drainage  systems,  and  to 
effect  the  purpose  of  the  Act,  prescribed  a  method  of  procedure 
quite  similar  to  the  method  adopted  here  for  the  establishment 
of  irrigation  districts.  The  validity  of  the  Act,  however,  was 
sustained.  So  in  Sanderlin  v.  Luken,  152  N.  C.  738,  68  S.  E. 
225,  it  was  held  that  an  Act  conferring  on  the  clerk  of  the  court 
power  to  establish  a  drainage  district  was  not  invalid  as  dele- 
gating legislative  powers  and  duties  to  the  judiciary,  such 
duties  and  power  being  of  a  judicial  nature.  In  State  v.  Dis- 
trict Court,  30  Nev.  225,  94  Pac.  70,  a  statute  authorizing  the 
district  court,  upon  application  of  a  majority  of  the  qualified 
electors,  being  also  taxpayers  within  the  limits  of  any  city 
or  town  proposed  by  the  petitioners  to  be  incorporated,  to  enter 
a  decree  declaring  such  city  or  town  incorporated  under  the 
provisions  of  the  Act,  and  requiring  the  court  to  designate  its 
classification  and  appoint  commissioners,  was  upheld  against  the 
attack  made  upon  it  upon  the  ground  that  it  delegated  legis- 
lative powers  to  the  judicial  department.  Precisely  the  same 
ruling  was  made  upon  practically  the  same  state  of  facts  by  the 
supreme  court  of  Colorado  in  People  v.  Fleming,  10  Colo.  553,  16 
Pac.  299,  and  to  the  same  effect  are  the  decisions  of  the  courts 
in  Town  of  Edgewater  v.  lAebhardt,  32  Colo.  307,  76  Pac.  366 ; 
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Callen  v.  City  of  Junction  City,  43  Kan.  627,  23  Pac.  652,  7 
L.  B.  A.  736 ;  Wickham  v.  City  of  Alexandria,  23  S.  D.  556,  122 
N.  W.  597;  Nash  v.  FHes,  129  Wis.  120,  108  N.  W.  210;  State 
V.  Superior  Court,  42  Wash.  491,  85  Pac.  264;  Forsythe  v. 
City  of  Hammond,  68  Fed.  774. 

That  those  signers  of  the  petition  for  the  establishment  of  the 
district,  and  for  the  confirmation  of  the  proceedings  for  the 
issuance  of  bonds,  who  were  also,  at  the  time,  stockholders  in 
the  ditch  company,  were,  individually,  holders  of  title  or  evi- 
dence of  title  to  lands  within  the  district,  independently  of  their 
interest  in  the  property  of  the  ditch  company,  and  belonged 
to  the  class  of  persons  designated  in  the  statute  as  competent 
to  make  the  application  and  institute  the  appropriate  proceed- 
ings for  the  creation  of  an  irrigation  district,  and  for  the  con- 
firmation of  the  proceedings  had  for  the  issue  of  bonds  in 
accordance  with  the  provisions  of  the  act,  is  not  disputed.  Their 
right  to  co-operate  with  other  land  owners  is  in  nowise  cur- 
tailed or  restricted  by  any  provision  of  the  statute,  but,  on  the 
contrary,  is  quite  plainly  implied  and  recognized.  Sections  1, 
4  and  35,  Laws  of  1909,  clearly  evince  the  legislative  intent 
that  all  the  owners  of  land  within  a  proposed  irrigation  dis- 
trict should  be  afforded  the  privileges  and  be  given  the  right 
to  avail  themselves  of  the  provisions  of  the  Act,  and,  by  a  sub- 
mission to  and  an  acceptance  of  the  burdens  which  it  imposes, 
secure  the  benefits  which  it  confers. 

But,  aside  from  this,  it  is  now  too  late  for  anyone  to  ques- 
tion the  legality  of  the  proceedings,  either  those  preliminary  and 
leading  up  to  the  order  and  judgment  of  the  court  establishing 
the  district,  or  those  had  for  the  purpose  of  conferring  author- 
ity of  the  board  to  issue  bonds.  The  finding  and  order  of  the 
district  court  creating  the  district  are,  by  the  very  terms  of 
the  statute,  made  ''conclusive  upon  all  the  owners  of  lands 
within  the  district  that  they  have  assented  to  and  accepted  the 
provision  of  the  Act";  and  the  order  is  ''final  unless  appealed 
from  to  the  supreme  court  within  sixty  days  from  the  date  of 
entry."     (Section  4.)     Likewise  the  decree  of  confirmation  is 
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now  "forever  conclusive  upon  all  the  world  as  to  the  validity 
of  said  bonds/'  and  can  ''never  be  called  into  question  in  any 
court  in  the  state."  (Section  41;  see  Miller  v.  Ferris  Irr.  Dist., 
85  Fed.  693 ;  Crall  v.  Irrigation  Dist.,  26  Pac.  787 ;  People  v. 
Irrigation  Dist,,  128  Cal.  477,  61  Pac.  86 ;  Herring  v.  Irrigation 
Dist,,  95  Fed.  705 ;  Knowles  v.  Irrigation  Dist,,  16  Idaho,  217, 
101  Pac.  811 ;  Oregon  Short  Line  B.  Co.  v.  Irrigation  Dist.,  16 
Idaho,  578,  102  Pac.  904.) 

Casey  v.  Burt  County,  59  Neb.  624,  81  N.  W.  851,  cited  by 
appellant,  seems  to  sustain  the  contention  that  a  bond  shall 
accompany  the  petition  for  the  organization  of  an  irrigation  dis- 
trict and  is  an  indispensable  prerequisite  for  jurisdictional  pur- 
-poses  to  enable  the  court  to  act  upon  the  application.  The  rule 
of  construction  laid  down  in  that  case  cannot  be  adopted,  be- 
cause the  Act  itself  prescribes  a  different  one.  It  must  ''be 
liberally  construed  so  as  to  effect  the  objects  and  purposes"  of 
the  Act  (section  66),  and,  besides,  "any  error,  irregularity  or 
omission  which  does  not  affect  the  substantial  rights  of  the 
parties"  must  be  disregarded  (section  60).  In  State  v.  Taylor, 
224  Mo.  393,  123  S.  W.  892,  the  ruling  made  by  the  Nebraska 
court  was  commented  upon  and  discussed.  It  was  held  that  the 
failure  to  give  the  statutory  bond  in  a  proceeding  like  this  is 
not  a  jurisdictional  matter. 

It  does  not  appear  when  the  bonds  were  actually  executed 
by  Richardson  and  Collins,  nor  does  it  appear  when  they  actu- 
ally ceased  to  be  officers  of  the  district.  It  is  nowhere  shown 
or  alleged  that  the  bonds  were  not  actually  signed  and  executed 
by  the  president  and  secretary  of  the  board  while  Richardson 
and  Collins  still  legally  held  those  offices,  but  the  contention  is 
that  inasmuch  as  the  bonds  delivered  to  the  Sanders  Co-operative 
Ditch  Company  were  not  issued  until  July  5,  1910,  at  which 
time  Richardson  and  Collins  had  ceased  to  be  officers  of  the 
district,  and  the  remainder  of  the  bonds  had  not  been  issued 
at  all,  none  of  them  have  been  legally  executed,  inasmuch  as 
tmder  the  requirements  of  the  statute,  the  signing  and  sealing 
of  the  bonds  must  be  done  by  the  president  and  secretary,  re- 
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spectively,  of  the  district  who  are  such  at  the  time  of  the 
delivery  of  the  bonds.  Presumptively,  in  point  of  law  (Jones 
on  Evidence,  pocket  ed.  1911,  sees.  41-46,  50),  as  well  as  im- 
pliedly, upon  the  face  of  the  record,  the  fact  is  established  that 
the  bonds  in  question  were  actually  executed  by  the  persons 
who,  at  the  time  of  the  signing  and  sealing  of  the  bonds,  held 
the  oflSce  of  president  and  secretary,  respectively,  of  the  dis- 
trict. •  •  •  Nor  is  there  anything  in  the  statute  which  re- 
quires that  the  execution  of  the  bonds  should  be  deferred  until 
they  are  sold  and  about  to  be  delivered,  but  quite  the  contrary 
would  seem  to  be  contemplated.  Not  only  is  there  no  require- 
ment imposed  that  the  bonds  should  be  executed  at  the  time 
of  delivery,  but  the  inhibition  against  the  disposition  of  the 
bonds  for  less  than  ninety  per  cent  of  their  par  value  and 
**  accrued  interest  thereon  to  date  of  delivery"  necessarily  im- 
plies that  they  may  be  validly  executed  at  any  time  before  sale 
and  delivery  and  that  it  need  not  be  deferred  until  they  are 
disposed  of. 

It  is  suggested,  however,  that  the  conditions  existing  at  the 
time  of  the  delivery  of  the  bonds  should  determine  the  manner 
in  which,  and  the  person  by  whom,  they  should  be  executed, 
and  it  is  intimated  that  the  legislature,  by  making  use  of  the 
word  "issued,"  must  have  meant  the  actual  delivery  of  the 
bonds  to  the  purchaser,  and  if  that  be  true,  then  the  bonds 
should  be  signed  and  attested  by  the  president  and  secretary 
of  the  district  who  were  such  officers  at  the  time  of  the  sale 
and  delivery  of  the  bonds.  We  fail  to  perceive  any  force  in 
the  argument.  There  is  no  necessary  connection  between  the 
execution  of  the  bonds  and  their  sale  and  delivery  so  as  to 
make  the  two  one  and  the  same.  (See  Perkins  County  v.  Oraff, 
114  Fed.  444,  52  C.  C.  A.  243;  City  of  Austin  v.  Valle  (Tex. 
Civ.),71S.  W.  414.) 

Both  of  these  cases  are  cited  by  appellant,  but  it  is  palpable 
that  they  do  not  in  any  way  sustain  his  contention  that  the 
bonds  should  be  executed  by  the  persons  who  held  the  offices  of 
president  and  secretary,  respectively,  of  the  district  at  the  time 
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the  bonds  were  actually  sold  and  delivered.  The  same  is  to  a 
still  greater  degree  true  of  Oage  v.  McCord,  5  Ariz.  227,  51 
Pac.  977. 

And  what  was  said  regarding  the  significance  of  the  term 
*' issue"  in  Perkins  County  v.  Oraff,  and  City  of  Austin  v. 
Voile,  supra,  conforms  to  the  views  of  the  New  York  court  of 
appeals,  as  expressed  in  Brownell  v.  Oreenwich,  114  N.  Y.  518, 
22  N.  E.  24,  4  L.  B.  A.  685,  also  cited  in  appellant's  brief,  where 
the  court  said:  "The  question  now  arises  whether  the  bonds  of 
the  plaintiff  were  actually  issued  upon  or  after  May  12,  1871, 
the  date  when  said  amendment  took  effect.  They  bear  the 
date  of  March  25,  1871,  and  are  presumed  to  have  been  exe- 
cuted at  that  time;  but  executing  is  not  issuing;  for  they  might 
be  fully  executed,  but  never  issued." 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

The  plaintiff  is  a  resident  of  Bosebud  county.  He  is  the 
owner  of  farming  land  situate  therein,  and  within  the  boundaries 
of  the  defendant,  the  Yellowstone  Irrigation  District,  subject  to 
taxation  for  the  purpose  of  maintaining  the  district  and  paying 
the  principal  and  interest  on  an  indebtedness  of  $250,000,  which 
it  has  contracted,  or  is  about  to  contract,  by  issuance  and  sale  of 
its  boiids.  The  district  was  organized  under  authority  of  the 
Act  of  the  Eleventh  Legislative  Assembly  (Session  Laws  1909, 
Chap.  146,  p.  254),  entitled  "An  Act  to  provide  for  the  creation, 
organization,  government  and  extension  of  irrigation  districts," 
etc.  Belief  is  sought  by  plaintiff  in  his  own  behalf  and  in 
behalf  of  all  other  land  owners  similarly  situated.  He  recites 
in  his  complaint  with  much  detail  the  proceedings  resulting  in 
the  organization  of  the  district,  as  well  as  those  of  its  board  of 
managers  in  the  conduct  of  its  affairs,  from  the  time  of  its 
organization  to  the  bringing  of  this  action.  He  brings  in  ques- 
tion the  validity  of  the  legislation  itself  on  constitutional 
grounds,  and  therefore  the  legal  capacity  of  the  district.  Upon 
the  assumption  that  he  cannot  successfully  maintain  his  conten- 
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tion  in  this  regard,  he  also  assails  the  validity  of  the  proceedings 
had  for  the  establishment  of  the  district,  as  well  as  the  various 
acts  of  its  governing  board  in  connection  with  the  administra- 
tion of  its  affairs,  particularly  with  reference  to  the  issuance  and 
disposition  of  the  bonds  mentioned  to  provide  funds  necessary 
to  accomplish  the  purpose  of  the  organization.  The  Sanders 
Co-operative  Ditch  Company,  a  corporation,  hereafter  referred 
to  as  ''the  company,"  is  made  defendant  for  the  purpose  of 
having  declared  invalid  a  transaction  between  it  and  the  dis- 
trict, whereby  the  board  of  commissioners  of  the  district,  in 
consideration  of  a  conveyance  to  it  by  the  company  of  all  of 
its  property,  consisting  of  water  rights,  canals,  flumes,  headgates, 
rights  of  way,  franchises,  etc.,  situate  within  the  district,  deliv- 
ered to  the  company  $83,500  of  the  bonds  of  the  district.  The 
district  court  sustained  a  general  demurrer  to  the  complaint, 
and  entered  judgment  dismissing  the  action.  The  plaintiff  has 
appealed. 

In  order  to  understand  the  controversy  it  will  be  necessary  to 
refer  to  some  of  the  provisions  contained  in  the  Act.  Section 
1  provides  that  a  majority  in  number  of  the  holders  of  title  or 
evidence  of  title  to  lands  susceptible  of  irrigation  from  the  same 
general  source  and  by  the  same  general  system  of  works,  such 
holders  of  title  or  evidence  of  title  also  representing  a  majority 
in  acreage,  may  propose  the  establishment  and  organization  of 
an  irrigation  district.  The  latter  part  of  the  section  declares 
what  evidence  of  title  shall  be  sufficient,  and  by  way  of  proviso 
excludes  such  lands  as  are  already  under  irrigation  or  can  be 
irrigated  more  readily  from  other  sources,  unless  the  owners  of 
such  lands  give  their  consent  in  writing  to  have  them  included. 

Section  2  provides  that  the  proceedings  for  the  establishment 
of  the  district  shall  be  initiated  by  filing  with  the  clerk  of  the 
district  court  a  petition  signed  by  the  requisite  number  of  own- 
ers, setting  forth  (1)  the  name  of  the  proposed  district;  (2)  a 
general  description  of  the  lands  to  be  included;  (3)  the  names 
of  the  owners,  and,  if  any  owner  is  not  a  resident  of  the  county 
or  one  of  the  counties  in  which  the  district  lies,  his  postoffice 


44  Mont.]     O'Neill  t;.  Yellowstone  Ibr.  Dist.  et  al.  503 

address;  (4)  the  source  from  which  the  lands  included  are  to  be 
irrigated,  and  the  character  of  the  works,  water  rights,  canals, 
and  other  property  which  it  is  the  purpose  to  acquire  for  the 
irrigation  of  the  included  lands;  and  (5)  a  prayer  that  the 
lands  described  be  organized  as  an  irrigation  district.  The 
petition  must  be  accompanied  by  a  map  or  plat  of  the  district, 
and  a  bond  or  undertaking,  to  be  approved  by  the  district  court 
or  judge,  conditioned  to  pay  all  costs  of  the  proceeding  in  case 
the  organization  of  the  proposed  district  is  not  effected. 

Section  3  provides  that  the  court  or  judge  shall  fix  the  time 
and  place  for  the  hearing  of  the  petition,  and  direct  a^  notice 
to  be  given  by  the  clerk,  by  publication  for  two  weeks  in  a 
newspaper  in  the  county  in  which  the  district  lies  of  a  copy 
of  the  petition  and  a  notice  of  the  time  and  place  of  hearing. 
If  any  portion  of  the  district  lies  in  another  county,  then  pub- 
lication shall  also  be  made  in  such  other  county.  Publication 
must  begin  at  least  thirty  days  prior  to  the  date  of  hearing.  The 
derk  is  required  to  mail  copies  of  the  petition  and  notice  to  all 
nonresident  owners  of  lands  lying  within  the  district.  Proof 
of  notice  must  be  made  by  affidavit  of  the  publisher. 

Section  4  permits  adjournments  of  the  hearing  from  time  to 
time  for  further  notice  or  good  cause,  and  also  amendments  to 
be  made  to  the  petition,  either  by  the  petitioners  or  other  person 
or  persons  interested.  All  persons  interested  may  appear  and 
contest  the  necessity  or  utility  of  the  proposed  district  or  any 
part  thereof.  The  court  is  required  to  hear  and  determine 
whether  all  the  requirements  of  sections.  1,  2,  and  3  have  been 
complied  with,  and  for  that  purpose  shall  hear  all  competent 
and  relevant  testimony.  It  must  be  determined  what  lands  shall 
be  included  and  what  excluded,  the  court  making  such  changes 
in  the  boundaries  of  the  proposed  district  as  may  be  necessary 
for  that  purpose.  If  it  is  found  that  the  petition  substantially 
complies  with  the  requirements  of  sections  1,  2,  and  3,  an  order 
must  be  made,  as  follows:  (1)  Setting  forth  the  finding  and 
allowing  the  petition;  (2)  establishing  the  district;  (3)  giving 
an  accurate  description  of  the  lands  included;  (4)  dividing  the 
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district  into  three  divisions;  and  (5)  appointing  three  compe- 
tent persons  as  commissioners,  one  for  each  division,  to  conduct 
the  affairs  of  the  district.  This  order  is  made  conclusive  upon 
all  the  owners  of  land  in  the  district,  and  is  ''final  unless  ap- 
pealed from  to  the  supreme  court  within  sixty  days  from  the 
date  of  entry."  "Within  thirty  days  a  copy  of  it  must  be  re- 
corded with  the  county  clerk  and  recorder  of  the  county  wherein 
the  lands  included  within  such  district  are  situated;  provided 
that  there  shall  be  omitted  from  such  copy  a  description  of  lands 
not  situated  in  the  county  in  which  such  copy  is  filed.  It  is 
declared  that  the  district  so  established  is  a  public  corporation 
for  the  promotion  of  the  public  welfare,  and  that  the  lands  in- 
cluded therein  shall  constitute  all  the  taxable  and  assessable 
property  of  such  district  for  the  purposes  of  the  Act. 

The  following  sections  declare  the  qualifications  which  the 
commissioners  must  possess ;  prescribe  the  manner  of  their  organ- 
ization; fix  their  compensation;  define  their  duties  and  powers; 
and  embody  directions  as  to  the  course  to  be  pursued  in  electing 
commissioners  from  time  to  time,  in  levying  taxes  for  the  main- 
tenance of  the  district  or  for  the  purchase  or  acquisition  of  such 
property  as  may  be  necessary  to  effect  the  purposes  of  the  cor- 
poration, and  the  mode  to  be  pursued  in  the  issuance  and  sale 
of  bonds  whenever  it  becomes  necessary  to  obtain  funds  for  the 
immediate  use  of  -the  district.  Reference  to  them,  so  far  as  may 
be  necessary,  will  be  made  hereafter. 

1.  Counsel  for  plaintiff  contends  that  the  statute  is  violative 
of  section  1,  Article  lY,  of  the  Constitution,  in  that  it  confers 
[1]  powers  and  imposes  duties  upon  the  district  court  or  the 
judge  thereof  which  are  legislative  or  executive  in  their  char- 
acter, or,  in  other  words,  that  the  powers  conferred  are  nonju- 
dicial. The  provision  of  the  Constitution  referred  to  divides 
the  powers  of  government  into  distinct  departments,  the  legisla- 
tive, executive,  and  judicial,  and  prohibits  each  department  from 
exercising  any  powers  properly  belonging  to  either  of  the  others. 
Hence,  if  the  view  advanced  by  counsel  is  correct,  the  district 
court  was  without  authority  to  organize  the  district,  the  district 
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has  no  legal  existence,  and  the  court  should  have  sustained  the 
action.  As  was  pointed  out  in  State  ex  rel.  Schneider  v.  Cun- 
ningham, 39  Mont.  165,  101  Pac.  962:  ''The  purpose  of  the  pro- 
vision is  to  constitute  each  department  an  exclusive  trustee  of  the 
power  vested  in  it,  accountable  to  the  people  alone  for  its  faithful 
exercise,  so  that  each  may  act  as  a  check  upon  the  other,  and  thus 
may  be  prevented  the  tyranny  and  oppression  which  would  be 
the  result  of  a  lodgment  of  all  power  in  the  hands  of  one  body.'' 
Each  department  must  therefore  refrain  from  asserting  a  power 
that  does  not  belong  to  it,  for  the  assertion  of  such  power  is 
equally  a  violation  of  the  trust.  {Id.)  And  it  is  apparent  that 
one  department  cannot  lawfully  delegate  any  of  its  powers  to 
another  or  to  any  person  or  body.  {State  v.  Holland,  37  Mont. 
393,  96  Pac.  719;  In  re  Weston,  28  Mont.  207,  72  Pac.  512;  6 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1022;  Cooley's  Constitutional 
Limitations,  163 ;  Case  of  Borough  of  West  Philadelphia,  5  Watts 
&  S.  (Pa.)  281.) 

In  this  Act  there  is  no  delegation  of  legislative  functions. 
The  legislation  is  complete  in  itself.  In  enacting  it  the  legisla- 
ture prescribed  the  conditions  which  must  be  complied  with  in 
order  to  effect  the  organization  of  the  corporation,  and  has  de- 
clared that,  when  this  compliance  has  been  ascertained  by  the 
procedure  prescribed  for  that  purpose,  the  corporation  is  organ- 
ized with  the  powers  described  in  the  Act.  {Field  v.  Clark,  143 
U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed.  294.)  In  this  case  there 
was  under  consideration  the  validity  of  an  Act  of  Congress 
which  conferred  upon  the  President  the  power  to  suspend  its 
operation  under  certain  conditions,  to  be  ascertained  by  him. 
The  contention  was  made  that  this  was  an  unauthorized  delega- 
tion of  legislative  power.  The  contention  was  overruled,  the 
court  holding  that  what  the  President  was  required  to  do  was 
not  the  making  of  the  law,  but  in  execution  of  it  as  the  ''agent 
of  the  law-making  department  to  ascertain  and  declare  the  event 
upon  which  its  expressed  will  was  to  take  effect." 

Again,  in  Fallbrook  Irr,  Dist,  v.  Bradley,  164  U.  S.  112,  17 
Sup.  Ct.  56^  41  L.  Ed.  369,  the  court  had  under  consideration 
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the  ''Wright  Law"  of  California  (Sesa.  Laws  Cal.,  Extra.  Seas. 
1887,  p.  29),  similar  in  purpose  and  character  to  the  law  under 
consideration  here.  The  power  vested  in  the  court  under  oar 
own  Act  was  under  that  Act  vested  in  the  board  of  supervisors 
of  the  county.  One  of  the  contentions  was  that  this  amounted  to 
a  delegation  of  legislative  power,  but  in  overruling  this  conten- 
tion the  court  said:  ''We  do  not  think  there  is  any  validity  to 
the  argument.  The  legislature  delegates  no  power.  It  enacts 
conditions,  upon  the  performance  of  which  the  corporation  shall 
be  legarded  as  organized  with  the  powers  mentioned  and  de- 
scribed in  the  Act.'* 

In  Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep.  716,  it  was  said: 
"The  legislature  cannot  delegate  its  power  to  m>ake  a  law;  but  it 
can  make  a  law  to  delegate  power  to  determine  some  fact  or  state 
of  things  upon  which  the  law  makes,  or  intends  to  make,  its  own 
action  depend.  To  deny  this  would  be  to  stop  the  wheels  of  gov- 
ernment. There  are  many  things  upon  which  wise  and  useful 
legislation  must  depend  which  cannot  be  known  to  the  law-mak- 
ing power,  and  must,  therefore,  be  a  subject  of  inquiry  and  de- 
termination outside  of  the  halls  of  legislation.'* 

In  Cincinnati,  W.  dk  Z,  J?.  Co.  v.  Clinton  County  Commis- 
sioners, 1  Ohio  St.  88,  the  supreme  court  of  Ohio  said : ' '  The  true 
distinction  is  between  the  delegation  of  power  to  make  the  law, 
which  necessarily  involves  a  discretion  as  to  what  it  shall  be, 
and  conferring  authority  or  discretion  as  to  its  execution,  to  be 
exercised  under  and  in  pursuance  of  the  law.  The  first  cannot 
be  done;  to  the  latter  no  valid  objection  can  be  made."  Such 
laws  are  by  no  means  uncommon.  It  was  said  by  the  supreme 
court  of  Pennsylvania  in  Moers  v.  Redding,  21  Pa.  202:  "Half 
the  statutes  on  our  books  are  in  the  alternative,  depending  on  the 
discretion  of  some  person  or  persons  to  whom  is  confided  the 
duty  of  determining  whether  the  proper  occasion  exists  for  exe- 
cuting them.  But  it  cannot  be  said  that  the  exercise  of  such 
discretion  is  the  making  of  the  law."  The  following  cases  are 
to  the  same  effect:  In  re  O'Brien,  29  Mont.  530,  75  Pac.  196,  1 
Ann.  Gas.  373 ;  Young  v.  Salt  Lake,  24  Utah,  321,  67  Pac  1066 ; 
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State  V.  Crosby,  92  Minn.  176,  99  N.  W.  636 ;  State  ex  rel.  Mat- 
son  V.  Superior  Court,  42  Wash.  491,  85  Pac.  264 ;  Town  of  Edge- 
water  V.  lAehhardi,  32  Colo.  307,  76  Pac.  366 ;  State  ex  rel.  WUU 
tarns  V.  District  Court,  30  Nev.  225,  94  Pac.  70 ;  Callen  v.  City 
of  Junction  City,  43  Kan.  627,  23  Pac.  652,  7  L.  R.  A.  736 ;  People 
ex  rel.  Rhodes  v.  Fleming,  10  Colo.  553,  16  Pac.  298;  Nash  v. 
Fries,  129  Wis.  120,  108  N.  W.  210 ;  Sanderlin  v.  Luken,  152  N. 
C.  738,  68  S.  E.  225.  Some  of  these  cases  involve  local  option 
laws;  others,  statutes  providing  for  the  organization  of  cities 
and  towns;  others,  laws  creating  drainage  districts;  still  others 
involve  the  validity  of  statutes  authorizing  courts  to  add  to  mu- 
nicipal corporations  areas  of  territory  not  embraced  therein,  or 
to  detach  such  areas  from  them,  but  the  principle  underlying 
all  of  them  is  the  same.  . 

It  is  undoubtedly  true  that  no  case  can  be  found  in  which  a 
statute  imposing  purely  legislative  functions  upon  courts  has 
been  upheld ;  but,  as  shown  by  the  cases  cited,  where  the  principal 
[2]  power  conferred  is  judicial  in  character,  the  fact  that  the 
exercise  of  the  power  so  conferred  may  incidentally  require  the 
exercise  also  of  legislative  or  administrative  functions  does  not 
impair  the  validity  of  the  legislation  conferring  it.  The  duty 
to  determine  the  propriety  of  establishing  irrigation  districts, 
resting,  as  it  does,  upon  public  necessity,  appertains  exclusively 
to  the  law-makjng  body.  So,  also,  the  mode  by  which  they  may 
be  organized  must  be  determined  by  it.  But  the  ascertainment 
of  the  necessity  or  utility  of  establishing  a  particular  district,  as 
well  as  the  solution  of  the  question  whether  the  conditions  prec- 
edent have  been  complied  with,  involve  judicial  functions,  the 
exercise  of  which  is  properly  left  to  the  courts.  It  is  sufficient 
to  sustain  the  law  if  the  general  power  conferred  is  judicial, 
though  it  incidentally  requires  the  performance  of  legislative 
and  administrative  duties.  {State  v.  Barker,  116  Iowa,  96,  93 
Am.  St.  Rep.  222.  89  N.  W.  204,  57  L.  R.  A.  244 ;  Sanderlin  v. 
Luken,  supra;  State  ex  rel.  Matson  v.  Superior  Court,  supra.) 

The  cases  upon  which  counsel  for  plaintiff  relies  do  not  sus- 
tain his  contention.    The  statute  construed  by  this  court  in  the 
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case  of  In  re  Weston,  supra,  cast  upon  the  court  the  duty  to  as- 
certain whether  a  district  judge  was  disqualified  by  reason  of 
bias  or  prejudice,  and  to  designate  another  to  preside  in  his 
stead,  whereas  there  was  no  provision  of  statute  declaring  bias 
or  prejudice  to  be  a  disqualification.  Hence  this  court  was  re- 
quired to  determine  what  is  disqualifying  bias  or  prejudice,  and 
thus  to  perform  purely  legislative  functions.  So  in  State  v. 
barker,  supra,  the  statute  authorized  the  appointment  of  a  board 
of  waterworks  trustees  for  cities  of  the  first  class,  by  the  dis- 
trict court  of  the  county  in  which  such  cities  were  located.  It 
was  properly  held  invalid  because  it  required  the  performance 
of  administrative  duties  and  also  deprived  the  cities  of  the  right 
of  local  self-government.  Other  cases  cited  are  distinguishable 
in  similar  respects. 

2.  As  appears  from  the  synopsis  of  sections  1  and  2  of  the 
statute,  the  petition  presented  to  the  district  court  must  be  signed 
by  a  majority  in  acreage  and  in  the  number  of  holders  of  title 
to  land  which  it  is  proposed  to  include  in  the  district.  Sections 
40  to  48,  inclusive,  authorize  the  board  of  commissioners,  after 
the  district  has  been  organized,  to  levy  assessments  for  current 
purposes,  and  in  proper  cases  to  issue  bonds  to  provide  funds 
for  the  construction  of  irrigation  canals  and  works,  and  to  ac- 
quire the  property  necessary  to  accomplish  the  purposes  of  its 
organization.  It  appears  from  the  petition  for  the  organization 
of  the  district,  a  copy  of  which  is  attached  to  the  complaint,  that 
the  property  which  it  is  proposed  to  acquire  by  the  district  con- 
sists of  ^' water  rights,  canals,  flumes,  headgates,  works,  rights 
of  way,  franchises,  and  property  comprising  and  including  the 
entire  gravity  irrigation  system  now  owned  and  operated  by  the 
Sanders  Co-operative  Ditch  Company."  After  the  organiza- 
tion of  the  district,  upon  petition  by  the  requisite  majority  of 
the  holders  of  title  to  lands  in  the  district,  the  board  of  commis- 
sioners ordered  the  issuance  of  bonds  of  the  district  to  the 
amount  of  $250,000  for  the  purpose  of  acquiring  by  purchase 
the  property  of  the  company  and  extending  it  so  as  to  meet  the 
requirements  of  the  district.    Both  the  petition  for  organization 
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and  that  for  the  issuance  of  bonds  were  signed  by  persons  who 
are  stockholders  in  the  company.  It  is  alleged  in  the  complaint 
that  these  persons  were  disqualified  by  this  special  interest  to 
sign  either  petition,  and  that,  since  their  signatures  were  neces- 
sary to  make  up  the  legal  majority  of  owners  in  each  case,  the 
district  was  not  legally  organized,  or,  in  any  event,  that  the  board 
did  not  acquire  jurisdiction  to  issue  the  bonds. 

If  we  understand  the  contention  of  counsel,  it  is  that,  by 
reason  of  the  fact  that  the  stockholders  of  the  company  were 
[3]  interested  in  effecting  a  sale  of  the  property  of  the  com- 
pany to  the  district,  they  were  thereby  disqualified  to  take  any 
part  in  the  organization  of  the  district  or  in  any  of  the  proceed- 
ings thereafter  looking  to  a  completion  of  the  sale.  This  conten- 
tion cannot  be  sustained  for  several  reasons.  The  statute  no- 
where makes  any  discrimination  against  those  who  are  owners 
of  property  in  the  district  which  it  is  necessary  for  it  to  acquire, 
because  of  any  personal  interest;  nor  does  it  impose  any  condi- 
tions which  would  preclude  a  person,  possessing  the  qualifica- 
tions prescribed  by  the  Act,  from  participating  in  the  creation 
and  promotion  of  the  district  exactly  in  the  same  manner  and 
to  the  same  extent  as  any  other  holder  of  title  to  land  therein. 
The  theory  of  the  Act  is  that  in  the  organization  of  the  district, 
which  is  to  serve  a  public  purpose,  viz,,  to  "promote  the  pros- 
perity and  welfare  of  the  people,"  all  owners  may  participate. 
It  declares  the  rule  of  construction  which  must  be  applied  to 
effect  its  purpose.  Its  provisions  shall  be  "liberally  construed." 
(Section  66.) 

It  is  not  contended  that  any  of  the  signers  of  the  original  peti- 
tion were  not  possessed  of  the  qualifications  prescribed  by  the 
statute.  This  being  so,  and  the  statute  being  silent  as  to  any 
disqualification  by  reason  of  any  special  interest,  no  one  of  them 
was  to  be  denied  participation  in  the  organization  by  reason  of 
such  interest.  The  court  would  not  have  been  authorized  to 
declare  such  a  disqualification  and  thus  add  a  requirement  not 
prescribed  by  the  legislature.  This  would  have  been  judicial 
legislation.    The  statute,  therefore,  by  strong  implication,  recog- 
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nizes  the  right  of  all  owners,  whether  interested  in  the  property 
or  system  to  be  acquired,  or  not,  to  participate.  The  petition 
must  set  forth,  generally,  the  source  from  which  the  lands  in 
the  proposed  district  are  to  be  irrigated,  and  the  character  of 
the  property  proposed  to  be  acquired.  (Section  2.)  The  court 
must  determine  the  necessity  and  utility  of  the  proposed  district 
upon  the  showing  made  at  the  hearing  upon  the  petition,  in- 
cluding other  lands  than  those  generally  described,  which  can 
be  irrigated  from  the  same  source  upon  written  application  by 
the  owners,  and  excluding  such  as  justice  and  right  may  require 
because  they  are  already  irrigated  or  can  be  irrigated  more 
readily  from  other  sources,  or  cannot  be  irrigated  from  the  pro- 
posed system.  (Section  4.)  In  effect  the  court  judicially  de- 
termines the  propriety  and  feasibility  of  the  proposed  scheme 
as  a  whole,  and  gives  the  assent  which  the  legislature  authorizes 
it  to  give,  to  the  acquisition  of  any  property  described  in  the 
petition,  without  regard  to  the  ownership  of  it  or  the  persons 
interested  in  it.  In  so  formulating  the  legislation  the  law-mak- 
ing body  eliminated  the  element  of  personal  interest  as  a  deter- 
mining influence,  and  by  doing  so  impliedly  left  all  owners  the 
right  to  participate  in  the  organization.  It  also  thus  made  it 
possible  for  the  people  to  organize  districts  in  many  localities 
where  such  course  would  otherwise  be  impossible,  by  reason  of 
the  predominating  number  and  influence  of  those  who  own  the 
property  which  the  proposed  district  must  acquire;  for  if,  in  a 
given  case,  these  persons  should  be  held  disqualified  by  reason 
of  their  interest,  the  district  could  not  be  organized,  however 
much  the  minority  number  might  desire  it,  because  they  could 
never  obtain  a  majority  of  the  owners  in  the  district  possessing 
the  necessary  qualifications  to  petition  for  the  organization.  The 
same  considerations  are  to  be  taken  into  account  touching  the 
qualifications  of  those  who  sign  the  petition  for  the  issuance  of 
bonds.  If  the  number  of  the  owners  who  are  not  disqualified  b^ 
reason  of  interest  should  be  less  than  a  majority  of  all  owners 
in  the  district,  the  organization  would  be  rendered  ineffective 
because  the  district  could  never  acquire  the  property  necessary 
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to  carry  out  its  purpose.  We  know  of  no  rule  of  law  which 
declares  that  any  person,  who  is  otherwise  qualified,  may  not 
take  part  in  the  organization  of  a  municipality  in  which  he  ex- 
pects to  reside,  by  reason  of  any  special  interest  he  may  have  at 
stake,  or  which,  for  the  same  reason,  precludes  him  from  taking 
part  in  the  conduct  of  its  affairs  after  it  is  organized. 

Aside  from  these  considerations  it  is  now  too  lute  to  question 
the  validity  of  the  proceedings  either  preliminary  to  the  order 
[4]  of  the  court  establishing  the  district,  or  those  had  for  the 
purpose  of  authorizing  the  board  of  commissioners  to  issue  bonds. 
By  section  4  the  finding  and  order  of  court  establishing  the  dis- 
trict is  made  conclusive  upon  all  the  owners  of  lands  included 
in  it,  and  final  unless  an  appeal  be  taken  therefrom  to  this  court 
within  sixty  days  after  its  entry.  Section  41  requires  the  board, 
within  ten  days  after  making  its  order  directing  the  issuance 
of  bonds,  to  present  a  petition  to  the  district  court  toi  confirma- 
tion and  ratification  of  its  proceedings  in  connection  with,  and 
anterior  to,  its  order  directing  the  issuance  of  the  bonds.  Notice 
must  be  given  and  a  hearing  be  had  by  the  court  of  all  persons 
whose  rights  may  be  affected  by  the  issuance  and  sale  of  the 
bonds.  The  statements  in  the  petition  may  be  put  in  issue. 
The  issues  presented,  if  any,  must  be  tried  as  issues  in  an  ordi- 
nary action.  The  final  judgment  or  order  is  conclusive  unless 
an  appeal  be  taken  to  the  supreme  court  within  ten  days.  The 
time  during  which  an  appeal  may  be  taken  from  the  orders  in 
question  having  expired,  neither  of  them,  in  the  absence  of  alle- 
gation and  proof  of  fraud  procuring  it,  can  now  be  called  in 
question. 

In  Miller  v.  Perris  Irr,  Dist.  (C.  C),  85  Fed.  693,  the  same 
contention,  among  others,  was  made  as  in  this  case,  viz,,  that 
the  district  has  no  legal  existence  because  the  petition  for  its 
organization  had  not  been  signed  by  the  requisite  number  of 
freeholders.  Judge  Wellborn  in  overruling  it,  said:  "I  am 
further  satisfied  that,  if  the  corporate  existence  of  said  district 
were  open  to  complainant's  attack,  the  decrees  of  the  superior 
courts  of  San  Bernardino  county  and  San  Diego  county,  approv- 
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ing  the  organization  of  said  district,  are  conclusive  against  sack 
attack.  •  •  •  Among  the  issues  upon  which  the  court  passes 
in  confirmation  proceedings  are  the  very  ones  presented  by  com- 
plainant in  his  bill,  namely,  whether  or  not  the  requisite  number 
of  bona  fide  freeholders  signed  the  petition  to  the  board  of  super- 
visors, and  also  whether  or  not  due  notice  of  such  petition  was 
given.  These  issues  the  court  must  necessarily  find  in  the  af- 
firmative before  any  order  of  confirmation  will  be  reached ;  and 
it  will  be  seen  that,  in  some  of  the  cases  above  cited,  these  two 
questions  were  the  identical  questions  passed  upon  by  the  court. 
If  the  final  order  or  decree  in  a  proceeding  for  confirmation 
were  res  adjudicata,  there  would  be  an  estoppel  by  judgment 
against  litigating  again  the  issues  so  adjudicated."  (See,  also. 
People  V.  Irrigation  Dist.,  128  Cal.  477,  61  Pac.  86 ;  Herring  ▼. 
Irrigation  Dist.  (C.  C.) ,  95  Fed.  705 ;  Knowles  v.  Irrigation  Dist., 
16  Idaho,  217,  101  Pac.  81 ;  Oregon  Short  Line  B.  Co.  v.  Irriga^ 
tion  Dist.,  16  Idaho^  578,  102  Pac.  904.) 

3.  The  petition  for  organization  of  the  district  was  not 
[5]  accompanied  by  the  bond  required  by  section  2,  supra. 
The  contention  is  made  that  because  of  this  omission  the  dis- 
trict court  failed  to  acquire  jurisdiction,  and  hence  the  organiza- 
tion of  the  district  was  void  ab  initio.  There  is  no  merit  in  this 
contention.  By  its  own  terms  the  provisions  of  the  Act  are  to 
be  liberally  construed  in  order  to  effect  its  object  and  purposes. 
(Section  66.)  **  The  court  hearing  any  of  the  contests  or  proceed- 
ings herein  provided  for  shall  disregard  any  error,  irregularity, 
or  omission  which  does  not  affect  the  substantial  rights  of  the 
parties  to  said  action  or  proceeding."  Under  this  rule  we  must 
hold  that  the  failure  to  file  a  bond  did  not  affect  the  validity  of 
the  proceedings,  unless  the  filing  of  it  was  a  step  nece&sary  to 
give  the  district  court  jurisdiction. 

In  Dakota  County  v.  Cheney,  22  Neb.  437,  35  N.  W.  211,  and 
in  Casey  v.  Burt  County,  59  Neb.  624,  81  N.  W.  851,  the  supreme 
court  of  Nebraska  adopted  the  view  that  the  rule  of  strict  con- 
struction should  be  applied  to  such  legislation.  There  the  legis- 
lation under  consideration  was  an  Act  authorizing  the  establish- 
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ment  of  drainage  districts.  The  court  held  that  the  bond,  which 
the  statute  declared  must  accompany  the  petition  addressed  to 
the  board  of  county  commissioners,  was  a  jurisdictional  prere- 
quisite. In  view  of  the  provision  of  our  statute,  supra,  how- 
ever, we  may  not  adopt  this  rule.  But  aside  from  this,  the  bond 
is  designed  as  security  for  costs  only,  and  not  to  secure  a  party 
against  loss  by  reason  of  a  deprivation  of  some  right  or  the  im- 
position of  some  burden  or  restriction  at  the  commencement  of 
the  proceeding  and  in  advance  of  a  trial  and  judgment.  In  such 
cases  the  giving  of  a  bond  is  a  jurisdictional  prerequisite  which 
must  be  observed  before  process  issues.  .  A  cost  bond  has  nothing 
to  do  with  the  merits  of  a  case  and  is  wholly  collateral  to  them. 
Its  purpose  is  to  obligate  the  petitioners  to  pay  the  costs  of  the 
proceeding  in  case  the  organization  of  the  district  is  not  effected 
Therefore  a  defective  bond  may  be  amended  (In  re  Bonds  of  Ma- 
dera Irr.  DisL,  92  Cal.  296,  27  Am.  St.  Rep.  106,  28  Pac.  272, 
675,  14  L.  R.  A.  755) ;  or,  in  case  there  is  a  failure  to  give  any 
bond,  the  jurisdiction  of  the  court  or  body  conducting  the  pro- 
ceeding is  in  nowise  affected.  {State  v.  Taylor,  224  Mo.  393, 
123  S.  W.  892.) 

4.  Section  42  of  the  Act  provides:  **A11  bonds  issued  under 
this  Act  •  •  •  shall  be  signed  by  the  president  and  attested 
by  the  secretary  of  the  board  under  the  corporate  seal  of  the 
district."  Section  43  declares  that  such  bonds  shall  be  a  lien 
upon  all  the  lands  originally,  or  at  any  time,  included  in  the 
district.  In  section  44  is  found  this  provision:  ''Bonds  issued 
hereunder  shall  be  issued,  negotiated  and  sold  by  or  under  the 
direction  of  the  board  of  commissioners,  but  shall  never  be  sold 
for  less  than  ninety  per  cent  (90%)  of  their  par  value  and  ac- 
crued interest  thereon  to  date  of  delivery.  Any  bonds  issued 
hereunder  may,  in  the  discretion  of  the  board  of  commissioners, 
be  issued  direct  in  payment  and  satisfaction  of  the  contract  or 
purchase  price  of  any  irrigation  works,  canals,  water,  water 
rights,  or  other  property  constructed  or  acquired  by  or  for  the 
district." 

44  Mont.— 88 
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The  order  of  the  board  was  made  on  February  15,  1910,  and 
fixed  January  1,  1910,  as  the  date  from  which  the  thirty  year 
term  of  the  bonds  should  run.  When  the  order  was  confirmed 
£6]  by  the  district  court,  E.  A.  Richardson  and  T.  V.  H.  Col- 
lins, members  of  the  board  and  acting,  respectively,  as  its  pres- 
ident and  secretary,  executed  and  sealed  the  bonds  in  conformity 
with  the  requirements  of  section  42.  Subsequently — ^the  exact 
date  does  not  appear — ^they  went  out  of  office.  On  July  5,  1910, 
the  new  board  delivered  to  the  company  $83,500  of  the  bonds, 
in  exchange  for  its  property,  and  at  the  time  this  action  was 
brought  were  proposing  to  put  upon  the  market  and  sell  and 
deliver  to  the  purchasers  the  others  remaining  in  their  hands, 
amounting  to  $166,500.  It  is  contended  that,  since  the  persons 
who  executed  the  bonds  have  since  gone  out  of  office,  none  of 
them  are  valid  obligations  of  the  district.  In  other  words,  to 
constitute  valid  and  legal  obligations,  it  is  contended  that  all 
of  them  must,  at  the  time  of  their  delivery,  have  been  signed 
[7]  and  attested  by  the  persons  then  acting  as  president  and 
secretary.  It  is  said  that  the  word  ''issued,"  as  used  in  the 
statute,  has  reference  to  the  date  of  actual  delivery  to  the  pur- 
chaser, and  hence  the  view  contended  for  must  obtain.  We 
agree  with  counsel  that  the  word  ''issue,"  as  here  used,  means 
the  delivery  of  the  bonds  to  the  purchaser,  and  has  no  refer- 
ence to  the  arbitrary  date  fixed  as  the  beginning  of  the  time  for 
which  they  run.  The  word  "issue,"  used  in  connection  with 
bonds,  notes,  etc.,  sometimes,  and  perhaps  generally,  refers  to 
this  date;  but  evidently  bonds  cannot  be  a  lien  upon  the  prop- 
erty of  the  obligor  until  they  have  been  delivered,  nor  can  they 
be  issued  directly  in  payment  and  in  satisfaction  of  a  contract 
without  actual  delivery.  Hence  we  conclude  that  the  term,  as 
here  used,  refers  to  the  actual  delivery  or  emission  of  the  evi- 
dences of  indebtedness.  Indeed,  there  is  no  reasoning  or  aa- 
thority  which  can  justify  the  conclusion  that  a  change  in  the 
personnel  of  the  executive  officers  of  a  municipality — a  continu- 
ing entity — which  occurs  after  the  execution  of  its  obligations^ 
can  affect  the  validity  of  the  completed  act  of  execution.  No 
case  directly  in  point  has  been  called  to  our  attention,  and  we 


44  Mont]     O'Neill  i;.  Yellowstone  Ibr.  Dist.  et  al.  515 

know  of  none.  To  uphold  the  contention  of  counsel  would  be 
to  hold  that,  upon  every  change  in  the  personnel  of  the  ofiScers 
wrought  by  death,  removal,  resignation,  or  expiration  of  their 
current  term,  there  must  be  other  bonds  prepared  and  executed 
by  their  successors,  however  short  the  time  which  may  have  in- 
tervened. It  is  not  unusual  that  delays  occur  in  connection 
with  the  issuance  and  sale  of  municipal  bonds,  and  we  know 
from  personal  observation  that  causes  for  such  delay,  which 
cannot  be  foreseen,  often  intervene  after  all  necessary  steps  have 
been  taken  looking  to  their  issuance,  except  the  actual  delivery 
of  them.  In  the  absence  of  a  provision  in  the  statute  expressly 
or  by  strong  implication  requiring  the  adoption  of  the  rule  con- 
tended for,  we  decline  to  recognize  it. 

5.  It  appears  that  the  bonds  delivered  to  the  company,  in 
amount  $83,500  face  value,  with  interest  coupons  attached,  were 
delivered  as  the  equivalent  of  $75,210,  the  cash  purchase  price 
of  the  property  of  the  company  fixed  by  stipulation  between 
it  and  the  board  of  commissioners.  The  contention  is  made  that, 
though  the  board  had  authority  to  sell  bonds  for  cash  at  a  dis- 
count of  ten  per  cent  of  their  face  value  and  accrued  interest 
at  the  date  of  delivery,  it  could  not  allow  such  discount  when 
bonds  were  issued  directly  in  payment  of  the  purchase  price  of 
property.  It  is  also  said  that,  in  any  event,  the  board,  in  de- 
livering the  bonds  to  the  company  without  detaching  the  coupons 
representing  the  interest  accrued  at  the  date  of  delivery,  ex- 
ceeded its  authority  by  allowing  the  company  a  greater  discount 
than  permitted  by  the  statute.  The  first  of  these  contentions 
is  without  merit. 

It  is  the  general  rule  that,  when  a  municipality  is  given  au- 
thority to  issue  and  sell  its  bonds,  it  must  observe  the  restric- 
tions, if  any,  as  to  the  mode  by  which,  and  the  terms  upon  which, 
[8]  they  may  be  sold.  But  when  the  power  is  granted  with- 
out restriction,  the  authorities  of  the  municipality  are  left  free  to 
dispose  of  them  at  such  prices  as  they  can  obtain.  They  have 
the  implied  power  to  agree  upon  the  terms  of  sale.  (Lynch- 
hurg  V.  Slaughter,  75  Va.  57.)  No  restriction  is  imposed  by 
the  statute  upon  the  board  in  making  exchange  of  bonds  for 
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property,  other  than  that  imposed  wpon  them  in  malring  a  sale  for 
cash.  In  Cady  v.  City  of  Watertown,  18  Wis.  328,  one  of  the 
questions  was  whether  bonds  of  the  city  delivered  by  the  com- 
missioners named  in  the  Act,  clothing  them  *'with  full  power  to 
negotiate  the  sale''  in  exchange  for  schoolhouse  sites  and  for 
labor  and  material  for  the  erection  of  a  bridge,  was  a  sale  of 
snch  bonds  within  the  meaning  of  the  Act.  The  court  said: 
**We  have  no  doubt  that  the  disposition  made  of  the  bonds  by 
the  commissioners  was  a  sale  of  them  within  the  meaning  and 
intent  of  the  Act,  and  was  a  proper  execution  of  the  power." 
[9]  So  we  think  that  an  exchange  of  the  bonds  of  the  district 
for  the  property  of  the  company  at  its  cash  value  was  a  sale 
of  them,  the  same  as  if  they  had  been  sold  for  cash,  and  that 
the  commissioners  were  authorized  to  so  sell  them,  subject  only 
to  the  limitations  to  be  observed  in  making  sales  for  cash. 

The  second  contention,  we  think,  has  merit.  The  statute, 
supra,  fixes  the  basis  upon  which  the  discount  may  be  allowed 
£10]  as  the  face  value  and  accrued  interest.  Therefore,  the 
commissioners,  in  delivering  the  bonds  to  the  company,  actually 
sold  to  it  bonds  to  the  amount  of  $86,060.66  at  the  price  of 
$75,210,  giving  it  the  advantage  of  $2,560.66,  the  face  value  of 
the  coupons  due  at  the  time  of  sale.  This  they  had  no  authority 
to  do.  This  fact,  alleged  in  the  complaint  and  admitted  by 
the  demurrer,  the  prayer  demanding  relief  in  this  behalf,  en- 
titles the  plaintiff  prima  fade  to  a  decree  requiring  either  that 
the  company  surrender  the  coupons  for  cancellation,  or,  in  case 
jt  appears  that  they  have  been  paid,  that  it  refund  the  amount 
of  them  to  the  district,  with  legal  interest  from  the  date  of  pay- 
ment. Accordingly,  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  district  court  to  overrule  the 
demurrer. 

Beversed  and  remanded. 

Mb.  Justice  Smith  and  Mb.  Jubtics  Holloway  concur. 
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BEBBYMAN  bt  al.,  Appellants,  v.  BILLINGS  MUTUAL 

HEATING  CO.,  Respondent. 

(No.  3,060.) 
(BnbmUted  January  19,  1912.    Decided  January  25,  1912.) 

[121  Pac.  280.] 

Beeeiverg — Property     Under     Aiiachmeni — Insolvency — When 
Appointment  Improper — Collaterdl  Attack, 

BeeeiTere— Collateral  Attack  of  Order  Appointing. 

1.  An  order  appointing  a  receiver  whioli  is  only  voidable  cannot  be 
aueceesfuUy  subjected  to  a  collateral  attack;  one  void  may  be  ao 
attacked. 


Same — Property  Under  Attachment — ^Appointment  Improper. 

2.  A  receiver  may  not  be  appointed  in  attachment  suits,  either  under 
subdivision  1  of  section  6696,  Bevised  Codes,  or  under  subdiviaion  6 
thereof. 

Same — ^Insolvency — Not  Alone  Sufficient  for  Appointment. 

3.  The  mere  fact  that  a  corporation  is  insolvent  is  not  sufficient 
justification  for  the  appointment  of  a  receiver;  before  such  an  officer 
may  be  appointed,  there  must  be  a  necessity  therefor. 

Same — Improper  Appointment. 

4k  Where  plaintiff  had  an  attachment  on  property  worth  $50,000 
to  satisfy  an  undiaputed  elaim  of  $5,000,  ,and  the  record  on  appeal 
failed  to  disclose  any  prior  liens,  the  appointment  of  a  receiver  held 
unwarranted* 

Same — ^Preserving  Property — ^Improper  Appointment. 

5.  A  court  of  law  has  no  authority  to  appoint  a  receiver  of  prop- 
erty under  attachment  for  the  sole  purpose  of  preserving  the  prop- 
erty and  continuing  the  business  of  a  defendant  pmidente  lite. 

Same— Consent  of  Defendant — Jurisdiction. 

6.  The  consent  of  a  corporation  to  the  appointment  of  a  receiver  to 
take  charge  of  its  affairs,  on  the  ground  of  insolvency,  did  not  confer 
jurisdiction  upon  the  court  to  make  it. 

Appeal  from  District  Court,  TeUowstone  County;  Sydney 
Fox,  Judge, 

Action  by  J.  J.  Berryman  and  another  against  the  Billings 
Mutual  Heating  Company.  From  an  order  vacating  an  attach- 
ment, plaintiffs  appeal.    Reversed  and  remanded. 

Cause  submitted  on  briefs  of  counsel. 

Mr,  F,  B,  Beyndds,  for  Appellants. 

Messrs.  Nichols  di  Wilson,  for  Respondent 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  the  23d  day  of  July,  1910,  A.  B.  La  Mott,  the  president 
of  the  defendant  corporation,  Billings  Mutual  Heating  Company, 
began  an  action  against  the  company  in  the  district  court  of 
Yellowstone  county.  On  July  25,  1910,  he  filed  his  verified  peti- 
tion as  follows: 

''Comes  now  the  plaintiff  in  the  aJ[)ove-entitled  cause  and  states 
to  the  court: 

**1.  That  on  the  23d  day  of  July,  1910,  he  commenced  the 
above-entitled  action  against  the  defendant  company  to  recover 
upon  the  certain  promissory  note  of  the  defendant,  executed  to 
him  in  the  sum  of  five  thousand  ($5,000)  dollars,  and  therein 
secured  a  writ  of  attachment  against  the  property  of  the  de- 
fendant, which  writ  has  been  duly  levied  upon  the  property  of 
the  defendant  company.  The  complaint,  affidavit,  writ  of  at- 
tachment, summons  and  sheriff's  return  in  which  said  action 
are  hereby  referred  to  and  made  a  part  of  this  application. 

''2.  That  the  defendant  company,  a  corporation  organized 
under  the  laws  of  the  state  of  Montana,  has  its  principal  place 
of  business  at  Billings,  in  said  state,  and  is  engaged  in  furnish- 
ing heat  to  residences  and  business  property  in  said  city,  and 
is  at  the  present  time  a  growing  concern. 

**3.  Plaintiff  further  alleges  that  the  property  of  the  defend- 
ant company  consists  of  certain  real  estate  and  buildings  thereon, 
and  certain  machinery  consisting  of  pumps,  engines,  boilers,  etc, 
and  lines  of  pipe  through  which  hot  water  is  forced  for  the 
purpose  of  furnishing  heat  to  its  patrons,  and  in  addition  thereto 
outstanding  accounts  due  and  payable  from  its  patrons.  That 
said  property  and  funds  are  in  danger  of  being  lost,  removed 
or  materially  injured  unless  a  receiver  is  appointed  to  take 
charge  and  custody  thereof  under  the  orders  of  the  court. 

'*4.  Plaintiff  further  alleges  that  the  defendant  company  is 
largely  indebted,  to-wit,  approximately  in  the  sum  of  fifty-nine 
thousand  ($59,000)  dollars,  to  various  parties,  and  among  them 
to  the  plaintiff  in  the  sum  of  twenty-two  thousand  ($22,000) 
dollars.     That  of  such  indebtedness  there  is  at  present  due  and 
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unpaid  on  account  of  want  of  funds  approximately  the  sum  of 
nine  thousand  ($9,000)  dollars,  and  that  a  large  portion  of 
said  indebtedness  will  mature  within  the  next  ensuing  sixty 
(60)  da3rs,  and  that  all  of  said  indebtedness  will  become  due  and 
payable  not  later  than  January  15,  1911.  That  in  addition  to 
the  indebtedness  hereinbefore  mentioned  said  company  has  out- 
standing its  bonds  in  the  sum  of  twenty-five  thousand  ($25,000) 
dollars,  the  interest  upon  the  major  portion  of  which  is  now  due 
and  unpaid  for  want  of  funds.  That  the  assets  of  the  said  de- 
fendant company  are  of  the  approximate  value  of  fifty  thousand 
($50,000)  dollars. 

"5.  Plaintiff  alleges  the  fact  to  be  that  the  said  company 
IS  now  insolvent,  or  in  imminent  danger  of  insolvency. 

"6.  Plaintiff  further  alleges  that  a  receiver  should  be  ap- 
pointed by  the  court  to  take  charge  of  the  property,  rights  and 
credits  of  the  defendant  company,  preserve  the  same,  collect- 
ing its  accounts,  continuing  its  business  and  disposing  of  its 
property  under  the  orders  of  the  court  to  the  satisfaction  of 
the  company's  indebtedness. 

"Plaintiff  therefore  prays  for  the  appointment  of  a  receiver 
for  the  purposes  above  mentioned." 

On  August  9,  1910,  the  court  entered  an  order  appointing  a 
receiver,  which  order  reads  as  follows: 

'*The  above-named  plaintiff  having  heretofore,  to-wit,  on  the 
23d  day  of  July,  1910,  filed  herein  his  verified  complaint  demand- 
ing judgment  against  the  above-named  defendant  for  the  sum  of 
five  thousand  ($5,000)  dollars,  on  account  of  one  certain  promis- 
sory note,  together  with  interest  and  attorney's  fees,  in  which 
said  action  the  property  of  the  defendant  company  has  been 
levied  on  under  a  writ  of  attachment;  and  the  said  plaintiff 
having  thereafter,  to-wit,  on  the  25th  day  of  July,  1910,  filed 
herein  his  application  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property  and  assets  of  the  defendant  for  the 
purpk)sie  of  winding  up  the  business  and  affairs  of  said  corpo- 
ration, collecting  its  assets  and  accounts  and  distributing  the 
same  to  the  persons  entitled  thereto,  under  the  discretion  of  this 
court; 
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''And  said  application  coming  on  regularly  this  day  in  open 
eonrt  for  hearing,  and  proof  haying  been  made  to  the  satisfac- 
tion of  the  court  that  due  notice  of  the  time  and  place  of  such 
hearing  had  been  served  upon  the  defendant,  as  required  by 
law; 

''And  the  court  having  heard  the  proofs  adduced  in  support 
of  the  allegations  of  said  complaint  and  application,  and  it  satis- 
'  factorily  appearing  therefrom  that  said  defendant  company 
is  now  insolvent,  or  in  imminent  danger  of  insolvency;  that  it 
is  so  heavily  indebted  and  involved  that  it  is  impossible  for  it 
to  meet  its  « bl^gstions  now  due  and  to  become  due,  and  that 
it  is  impossible  to  realize  any  appreciable  sum  upon  the  assets 
of  said  company  without  great  sacrifice,  and  all  and  singular 
the  allegations  of  said  complaint  and  application  being  sustained 
by.  competent  and  legal  proof  to  the  satisfaction  of  this  court, 
and  the  court  being  fully  advised  in  the  premises; 

"Now,  therefore,  it  is  hereby  ordered,  adjudged  and  decreed 
that  C.  0.  Myers,  of  Billings,  Montana,  be  and  he  is  hereby 
appointed  receiver  of  the  Billings  Mutual  Heating  Company,  a 
corporation  of  Billings,  Yellowstone  county,  Montana,  upon  his 
executing  and  filing  with  the  clerk  of  this  court  his  oath  and  a 
good  and  sufficient  bond  to  be  approved  by  said  clerk,  and  ex- 
ecuted to  the  state  of  Montana  in  the  sum  of  ten  thousand  ($10,- 
000)  dollars,  said  receiver  to  take  charge  of  the  defendant's 
property,  assets,  books,  estate,  accounts,  books  of  accounts,  evi- 
dences of  indebtedness  and  effects  of  every  kind,  nature  and 
description  wherever  the  same  may  be  situate  and  in  the  posses- 
sion of  whomsoever  the  same  may  be  found;  to  take  charge  of, 
operate,  manage  and  conduct  the  business  of  said  defendant 
compiany ;  to  collect  the  debts,  assets,  accounts,  claims  and  prop- 
erty due  and  belonging  to  said  defendant,  or  to  become  due  to  it; 
and  to  pay  over  and  distribute  the  moneys,  assets  and  property 
of  said  company  to  its  creditors  in  the  manner  and  in  such  pro- 
portions as  shall  be  by  this  court  hereafter  ordered  and  directed ; 
to  bring  and  defend  such  actions  as  may  be  necessary  or  ex- 
pedient to  carry  out  the  purposes  of  his  appointment,  and  gen- 
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erally  to  do  such  acts  respecting  the  property  and  conduct  of 
the  affairs  of  such  defendant  company  as  may  be  authorized 
and  directed  by  this  court;  and  to  make  a  full,  complete  and 
itemized  report  and  account  to  this  court  at  least  once  every 
montii  during  the  administration  of  his  trust  as  such  receiver, 
and  at  such  other  times  as  may  be  ordered  by  this  court,  such 
reports  and  accounts  to  show  the  general  condition  of  the  busi- 
ness and  affairs  of  said  company;  hereby  giving  unto  said  re- 
ceiver such  powers  and  authority  as  may  be  necessary  to  carry 
out  the  purposes  of  his  trust,  and  such  as  are  usually  and  ordi- 
narily conferred  upon  receivers  in  such  cases." 

On  or  about  January  19,  1911,  the  plaintiffs  brought  the 
present  action  to  recover  for  goods,  wares  and  merchandise  sold 
and  delivered,  and  labor  performed,  for  the  defendant  at  its 
special  instance  and  request  between  August  22,  1908,  and  Jan- 
uary 19,  1909;  they  sued  out  a  writ  of  attachment  and  caused 
the  same  to  be  levied  on  the  property  of  the  defendant  under 
tiie  control  of  the  receiver.  On  January  23, 1911,  the  defendant 
company  and  C.  0.  Myers,  its  receiver,  moved  the  district  court 
to  vacate  and  discharge  the  attachment  on  the  ground  that  the 
property  was  in  the  custody  of  the  court  and  not  subject  to 
attachment.  The  motion  was  granted  and  plaintiffs  appeal  from 
the  order.  It  appeared  from  the  affidavit  of  Mr.  La  Mott,  filed 
in  support  of  the  motion  to  discharge  the  attachment,  that  the 
receiver  has  been  in  full  charge  and  control  of  all  of  the  de- 
fendant's property  since  the  date  of  his  appointment.  The  sole 
question  for  decision  is  whether  the  order  appointing  the  re- 
ceiver was  null  and  void.  If  only  voidable,  it  cannot  be 
[1]  successfully  subjected  to  a  collateral  attack,  such  as  has 
been  made  by  the  plaintiffis. 

Section  6698,  Bevised  Ckxles,  relied  on  by  the  respondent  as 
authority  for  the  appointment  of  a  receiver,  reads  as  follows : 

''6698.  A  receiver  may  be  appointed  by  the  court  in  which 
an  action  is  pending,  or  by  the  judge  thereof: 

''1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase 
of  property,  or  by  a  creditor  to  subject  any  property  or  fund 
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to  his  claim,  or  between  partners  or  others  jointly  owning  or 
interested  in  any  property  or  fund,  on  the  application  of  the 
plaintiff,  or  of  any  party  whose  right  to  or  interest  in  the  prop- 
erty or  fund,  or  the  proceeds  thereof,  is  probable,  and  where 
it  is  shown  that  the  property  or  fund  is  in  danger  of  being  lost, 
removed,  or  materially  injured. 

''2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it  appears 
that  the  mortgaged  property  is  in  danger  of  being  lost,  removed, 
or  materially  injured,  or  that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that  the  property  is  probably  in- 
sufScient  to  discharge  the  mortgage  debt. 

**3.  After  judgment,  to  carry  the  judgment  into  effect. 

^'4.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal, or  in  proceedings  in  aid  of  execution,  when  an  execution 
has  been  returned  unsatisfied,  or  when  the  judgment  debtor 
refuses  to  apply  his  property  in  satisfaction  of  the  judgment. 

''5.  In  cases  when  a  corporation  has  been  dissolved,  or  is  in- 
solvent, or  in  imminent  danger  of  insolvency,  or  has  forfeited 
its  corporate  rights. 

"6.  In  all  other  cases  where  receivers  have  hir^tof  )re  been 
appointed  by  the  usage  of  courts  of  equity." 

This  court,  in  State  ex  rel.  New  York  Sheep  Co,  v.  Eighth 
Judicial  Dist,  Court,  14  Mont.  577,  37  Pac.  969,  held  that  under 
subdivision  1  of  this  statute,  a  receiver  of  property  attached  by- 
different  parties  in  actions  at  law  for  the  recovery  of  money 
£2]  only,  could  not  be  appointed,  although  the  property  was  in 
imminent  danger  of  material  injury.  In  the  course  of  the  opin- 
ion the  late  Mr.  Justice  De  Witt  said:  "If  the  legislature  had 
intended  to  give  the  power  to  appoint  a  receiver  in  attachment 
suits  it  is  such  an  important  matter  that  it  would  seem  that 
they  would  have  mentioned  it.  •  •  •  It  may  be  expedient 
to  have  such  a  statute."  It  was  conceded  in  that  case  that  a 
sufiicient  showing  was  made  of  danger  of  loss  and  material  in- 
jury.   The  case  is  also  authority  for  holding  that  subdivision 
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6  of  the  section  has  no  application.  Subdivisions  2,  3  and  4 
may  be  passed  without  comment.  No  claim  is  made  that  the  de- 
fendant corporation  has  been  dissolved  or  has  forfeited  its  cor- 
porate rights.  The  allegation  is  that  it  is  insolvent,  and  this 
averment  furnishes  the  sole  ground  upon  which  it  is  claimed 
the  appointment  of  a  receiver  may  be  justified. 

It  is  said  that  the  language  employed  by  the  legislative  as- 
sembly is  clear  and  unambiguous,  and  therefore  that  body  mwit 
be  presumed  to  have  meant  precisely  what  it  said,  to-wit,  that 
a  receiver  may  be  appointed  for  an  insolvent  corporation.  True. 
[3]  But  the  statute  must  be  read  with  the  understanding  that 
to  justify  the  appointment  of  a  receiver  under  any  circum- 
stances, there  must  be  a  necessity  therefor.  Without  such 
necessity  there  is  no  authority  to  act,  and  authority  to  act  is 
jurisdiction.  The  order  appointing  a  receiver  in  the  New  York 
Sheep  Company  Case,  supra,  was  declared  a  nullity  in  certiorari 
proceedings. 

We  see  no  necessity  for  the  appointment  of  a  receiver  in  the 
instant  case.  The  plaintiff  La  Mott  had  an  attachment  on 
£4]  $50,000  worth  of  property  to  satisfy  a  claim  of  $5,000. 
So  far  as  the  record  discloses  there  were  no  prior  liens  and  his 
claim  was  undisputed.  It  must  have  been  reduced  to  judgment 
long  ago.  Was  there  any  reason  why  the  sheriff  could  not  have 
satisfied  it  on  execution?  What  legitimate  purpose  could  be 
served  by  taking  the  property  out  of  the  hands  of  the  sheriff, 
by  whom  it  would  shortly  have  been  sold  to  satisfy  La  Mott's 
claim,  and  placing  it  in  the  custody  of  a  receiver  with  almost 
plenary  authority  to  hold,  control  and  manage  the  same  indefin- 
itely, and  thereby  hinder  and  delay  the  other  creditors  of  the 
company?  The  injustice  of  such  a  course  of  procedure  is  plain 
when  we  consider  that  the  Berryman  Brothers'  claim  was  long 
past  due  and  they  were  entitled  to  have  it  satisfied  in  the 
usual  and  regular  course  of  law,  without  waiting  for  the  time 
to  arrive  when  $17,000  of  additional  claims  belonging  to  Mr. 
La  Mott,  the  president  of  the  defendant  corporation,  would 
mature.    The  plaintiff  in  an  action  at  law  ia  not  ordinarily 
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solicitous  concerning  the  defendant's  rights,  except  in  so  far 
as  they  may  have  some  bearing  upon  his  ability  to  collect  his 
debt.  We  have  no  doubt  that  there  are  many  cases  in  which 
a  court  of  equity  would  feel  justified  in  appointing  a  receiver 
for  an  insolvent  corporation.  Some  of  these  cases  are  called 
to  our  attention  by  the  learned  counsel  for  the  respondent. 
And  there  may  be  cases  at  law  in  which  a  receiver  should  be 
appointed.  This  we  do  not  decide.  But  the  mere  fact  that  a 
defendant  corporation  is  insolvent  is  not,  of  itself,  sufficient  to 
justify  the  appointment.  This  point  was  decided  in  the  case 
of  Forsell  v.  Pittsburg  &  Mont.  (7.  Co.,  42  Mont.  412,  113  Pac. 
479,  wherein  this  court  refused  to  affirm  the  appointment  of  a 
receiver  when  the  record  disclosed  an  entire  absence  of  necessity 
for  his  appointment. 

The  supreme  court  of  Washington  has  held  that  it  is  the 
duty  of  the  court  to  appoint  a  receiver  for  an  insolvent  cor- 
poration wherever  a  simple  contract  creditor  asks  for  such  action 
on  its  part.  (See  Oleson  v.  BavJc  of  Tacoma,  15  Wash.  148,  45 
Pac.  734,  and  Davis  v.  Edwards,  41  Wash.  480,  84  Pac.  22.) 
We,  however,  prefer  to  adhere  to  the  rule  laid  down  in  the 
prior  decisions  of  this  court,  as  being  founded  in  the  better 
reasoning. 

It  is  suggested  that  because  the  district  court  heard  evidence 
before  making  the  appointment,  therefore  this  court  must  pre- 
sume that  it  was  justified  in  acting.  The  only  allegation  in 
the  application  for  the  appointment,  in  addition  to  the  aver- 
ment that  the  defendant  is  insolvent,  is  the  bald  statement  that 
''the  property  and  funds  of  the  defendant  are  in  danger  of 
being  lost,  removed  or  materially  injured  unless  a  receiver  be 
appointed."  This  falls  far  short  of  being  a  statement  of  facts 
relied  on  to  move  the  court  to  action.  There  is  not  any  allega- 
tion that  the  defendant's  patrons  will  suffer.  And  it  may  here 
be  suggested  that  after  seizure  by  the  sheriff  there  was  no  longer 
any  danger  of  the  property  being  lost,  removed  or  injured.  In 
the  brief  of  respondent  it  is  said:  ''The  application  and  ord^ 
appointing  the  receiver  was  for  the  purpose  only  of  preserving 
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the  property  and  contintdng  its  business  pendente  lite.  It  did 
not  hAve  the  effect  of  dissolving  the  corporation/'  A  court 
[6]  of  law  has  not  any  authority  to  appoint  a  receiver  of  prop- 
erty under  attachment  for  the  sole  purpose  of  preserving  the 
property  and  continuing  the  business  of  a  defendant  pendente 
lite.  The  function  of  a  court  of  law  is  to  subject  the  property 
attached  to  the  payment  of  the  plaintiff's  claim  as  expeditiously 
and  inexpensively  as  possible. 

The  fallacy  of  the  notion  that  mere  insolvency  is  sufficient  to 
justify  the  appointment  of  a  receiver  is  disclosed  when  we  con- 
sider that  an  insolvent  individual  under  the  same  circumstances 
would  have  no  such  protection  as  that  afforded  the  defendant 
in  this  case,  or  would  be  subjected  to  no  such  hardship,  as  the 
case  may  be.  The  result  of  that  line  of  reasoning  is  that  a  re- 
ceiver may  be  appointed  because  the  defendant  is  a  corporation. 
Our  attention  is  called  to  the  fact  that  the  defendant  consented 
[6]  to  the  appointment.  Even  so,  such  consent  did  not  confer 
jurisdiction.  If  a  receiver  can  be  appointed  for  an  insolvent  cor- 
poration by  consent,  one  may  also  be  appointed  without  consent 
and  against  the  best  interests  of  a  corporation,  whose  officers, 
presumably  familiar  with  its  business,  might,  if  unmolested,  suc- 
ceed in  making  it  solvent.  If  a  receiver  may  be  appointed  in 
an  action  to  recover  $5,000,  one  may  also  be  appointed  in  a  case 
involving  $25,  when,  perchance,  garnishment  of  a  bank  account 
or  seizure  of  some  small  article  of  personal  property,  would  be 
amply  sufficient  to  insure  the  payment  of  the  plaintiff's  claim. 
It  would  be  a  most  dangerous  doctrine  to  hold  that  a  receiver 
can  be  appointed  for  a  corporation  in  an  action  to  recover  a  sim- 
ple contract  debt,  merely  because  the  defendant  is  insolvent. 

The  fact,  noted  in  some  of  the  cases  cited  by  the  respondent, 
that  under  our  Code  system  of  practice,  law  and  equity  are 
administered  by  the  same  court,  is,  in  our  judgment,  entirely 
beside  the  question. 

In  our  opinion,  the  order  appointing  a  receiver  was  a  nullity 
and  can  be  attached  collaterally.  (State  ex  rel.  Johnston  v. 
District  Court,  21  Mont.  155,  69  Am.  St  Kep.  645,  53  Pac.  272 ; 
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see,  also,  Smith  v.  Superior  Court,  97  Cal.  348,  32  Pac.  322; 
French  Bank  Case,  53  Cal.  495.) 

The  order  dissolving  the  attachment  is  reversed,  and  the  cauae 
remanded  for  further  proceedings. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


SCHWANEKAMP,  Appellant,  v.  MODERN  WOODMEN  OP 

AMERICA,  Respondent. 

(No.  3,057.) 
(Submitted  January  IS,  1912.    Decided  January  25,  1912.) 

[120  Pac.  806.] 

Life  Insurance — Fraternal  Societies — Forfeitures — Intoxicating 
Liquors — Violation  of  By-laws — Effect — Validity  of  Provi- 
sion— Pleading — Evidence — Admissions — Trial. 

Fraternal    Life    Insurance — Intoxicating    Liquors — ^By-laws — Violation — 
Pleading. 

1.  In  an  action  to  recover  on  a  certificate  of  insurance  issued  by  & 
fraternal  society,  the  by-laws  of  which  prohibited  a  member  from 
engaging  in  the  sale  of  intoxicating  liquor  as  a  beverage,  the  alle- 
gation in  the  answer  that  the  deceased  had  ''engaged  in  the  occupa- 
tion of  bartender  in  a  saloon,"  etc.,  was  sufficient  as  against  the 
objection  that  it  did  not  show  that  insured  had  ever  engaged  in 
the  sale  of  liquor. 

Same — Contract — Restraint  of  Trade — Statutes. 

2.  Held,  that  a  clause  in  the  contract  of  insurance  entered  into 
between  a  member  of  a  fraternal  society  and  the  association,  that 
the  certificate  of  insurance  should  be  void  if  the  insured  engaged 
in  the  sale  of  intoxicating  liquor  in  any  capacity,  is  not  violative  of 
the  provision  of  section  5057,  Revised  Codes,  declaring  that  any 
contract  by  which  one  is  restrained  from  exercising  a  lawful  trade 
of  any  kind  is  void. 

Same — By-laws — Self -executing. 

3.  Where  the  by-laws,  rules  and  regulations  of  a  fraternal  benefit 
society  so  provide,  the  mere  breach  by  the  insured  in  engaging  in 
a  prohibited  occupation  forfeits  his  claim  to  benefits, — i,  e,,  the 
provision  of  forfeiture  is  self-executing. 

Same — Proofs  of  Death — Evidence — Admissions. 

4.  The  proofs  of  death  made  by  plaintiff's  beneficiary  and  put  in 
evidence,  showing  that  deceased  iiad  violated  his  contract  of  injur- 
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ance  hy  engaging  in  a  prohibited  occupation,  furnished  prima  facie 
eridenee  of  that  fact  and  were  properly  treated  as  an  admission  on 
the  part  of  plaintiff. 

Trial — Motion  for  Judgment — Effect. 

5.  A  motion  for  judgment  made  by  defendant  at  the  dose  of 
plaintiff's  case  was  equivalent  to  a  submission  of  the  case  upon  the 
evidence  introduced  by  the  latter,  and  it  was  immaterial  by  what 
name  it  was  designated  or  whether  any  grounds  were  specified. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mo- 
Clernan,  Judge. 

Action  by  Helen  Schwanekamp  against  the  Modem  Woodmen 
of  America.  From  a  judgment  for  defendant  and  an  order 
denying  a  motion  for  new  trial,  plaintiff  appeals.    Affirmed. 

Mr,  John  Lindsay,  and  Messrs.  Baldunn  d  Baldwin,  submitted 
a  brief  in  behalf  of  Appellant. 

The  provision  of  the  contract  upon  which  respondent  relies 
to  defeat  appellant's  claim  is  void.  (Rev.  Codes,  sec.  5057.)  If 
the  contract  is  void  to  that  extent,  it  is  of  the  same  legal  effect 
as  though  such  provision  had  been  entirely  omitted  from  its 
terms,  and  leaves  the  contract  otherwise  intact,  to  be  enforced 
according  to  the  intention  of  the  parties,  just  the  same  as  if  the 
clause  had  been  omitted.  {Deuninch  v.  West  Oallatin  Co.,  28 
Mont.  255,  72  Pac.  619 ;  Bennett  Bros.  v.  Tarn,  24  Mont.  457,  62 
Pac.  780,  782 ;  Wortman  v.  Mont.  C.  By.  Co.,  22  Mont.  266,  56 
Pac.  316 ;  Carstens  etc.  Co.  v.  Southern  Pac.  Co.,  58  Wash.  239, 
109  Pac.  613,  614.)  Respondent's  contention  is  that  this  pro- 
vision of  the  policy  is  legal  under  the  laws  of  Michigan.  There 
was  no  evidence  offered  as  to  what  the  law  of  Michigan  was  at 
any  time.  In  the  absence  of  evidence  to  the  contrary,  it  is  pre- 
sumed that  the  law  of  a  foreign  state  is  the  same  as  the  law  of 
the  forum.  {LUly-Brackett  Co.  v.  Sonnemann,  157  Cal.  192, 
106  Pac.  715;  Hickman  v.  Alpaugh,  21  Cal.  226;  Wagner  v. 
Minnie  etc.  Co.,  25  Okl.  558,  10§  Pac.  969;  Colpe  v.  Lindblom, 
57  Wash.  106,  106  Pac.  634;  Norris  v.  Harris,  15  Cal.  226,  254, 
256 ;  HiU  v.  Oridley,  32  Cal.  55 ;  Marsten  v.  Lash,  61  Cal.  624 ; 
McKnight  v.  Oregon  Short  Line  By.  Co.,  33  Mont.  40,  82  Pac. 
662.) 
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The  provision  relied  on  by  respondent  is  in  contravention  of 
the  statute  of  this  state  (Rev.  Codes  1907,  sec.  5057),  and  it 
will  not  be  enforced  even  though  the  provision  was  valid  where 
made. 

The  court  will  not  enforce  a  provision  of  a  contract  valid 
where  made  which  is  in  contravention  of  the  statute  of  the  state 
in  which  the  action  is  brought.  {Feineman  v.  Sachs,  33  Kan. 
621,  52  Am.  Rep.  547,  7  Pac.  222 ;  Lake  Shore  Co.  v.  Teeters,  166 
Ind.  335,  77  N.  E.  599,  5  L.  R.  A.,  n.  s.,  425 ;  Corbin  v.  HouU- 
han,  100  Me.  246,  61  Atl.  131,  70  L.  R.  A.  568;  Palmer  v. 
Palmer,  26  Utah,  31,  99  Am.  St.  Rep.  820,  72  Pac.  3,  61  L.  R. 
A.  641;  Carsiens  etc.  Co.  v.  Southern  Pac.  Co.,  58  Wash.  239, 
106  Pac.  613.) 

Respondent  seeks  to  avoid  liability  because  of  an  alleged 
breach  of  a  condition  subsequent.  (Rev.  Codes,  sec.  4902.) 
The  condition  involves  a  forfeiture,  and  must  be  strictly  inter- 
preted against  the  party  for  whose  beneiSt  it  is  created.  (Sec. 
4906.)  The  good  standing  of  a  member  of  a  mutual  or 
benefit  society  is  presumed;  and  that  he  has  been  guilty  of 
misconduct  forfeiting  his  membership  must  be  established  by  it. 
(7  Ency.  of  Ev.,  526,  and  note  73;  6  Ency.  of  Ev.,  521,  and 
note  61;  Port  etc.  Co.  v.  Hartford  Ins.  Co.,  SO  Wash.  657,  97 
Pac.  781.) 

Respondent  contented  itself  by  offering  in  evidence  the  death 
proofs,  and  upon  them  rested  its  contention  that  there  had 
been  a  forfeiture  of  benefits.  No  one  testified  that  any  state- 
ment contained  in  the  death  proofs  was  true.  The  verification 
of  the  death  proofs  is  as  follows:  '' Affiant  certifies  and  states 
that  all  of  the  above  and  foregoing  answers  and  statements  made 
or  adopted  by  said  affiant  are  full,  true  and  correct,  to  the  best 
of  affiant's  knowledge,  information  and  belief."  That  such  a 
verification  is  insufficient  to  justify  the  court  in  its  action  in 
sustaining  the  motion  for  nonsuit  is  settled  beyond  controversy* 
(Rev.  Codes,  sees.  7844,  7845,  7863,  7888,  7992;  Benepe-Owen^ 
house  Co.  V.  Scheidegger,  32  Mont.  424,  80  Pac.  1024;  Western 
Plumbing  Co.  v.  Fried,  33  Mont.  7,  114  Am.  St.  Rep.  799,  81 
Pac.  394;  Shanlioltzer  v.  Thompson,  24  Okl.  198,  138  Am.  St. 
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Eep.  877,  103  Pac.  595 ;  Oay  v.  Torrence,  145  Cal.  144,  78  Pac. 
540;  Ey tinge  v.  Terriiary,  12  Ariz.  131,  100  Pac.  443.) 

Messrs.  Lewis  A.  Smith,  and  Benjamin  D.  Smith,  submitted  a 
brief  in  behalf  of  Respondent ;  the  former  argued  the  cause  orally. 

That  the  provision  of  the  policy  in  question  here  is  valid,  see 
the  following  cases:  Pauley  v.  M.  W.  of  A.,  113  Mo.  App.  473,  87 
S.  W.  990;  AheU  v.  M.  W.  of  A.,  96  Minn.  494, 105  N.  W.  65,  906 ; 
Langnecker  v.  A.  0.  V.  W.,  Ill  Wis.  279,  87  Am.  St.  Rep.  860, 
87  N.  W.  293,  55  L.  R.  A.  185 ;  Moerschlaecher  v.  Supreme  Coun- 
cil etc.,  188  111.  9,  59  N.  E.  17,  52  L.  R.  A,  281 ;  Hexom  v.  K.  M. 
W.,  140  Iowa,  41, 117  N.  W.  19 ;  Loeffler  v."  M.  W.  of  A.,  100  Wis. 
79,  75  N.  W.  1012;  W.  0.  W.  v.  Woods,  34  Colo.  1,  81  Pac.  261; 
N.  W.  Mutual  Life  Co.  v.  Ammsrman,  119  111.  329,  59  Am.  Rep. 
799,  10  N.  E.  225 ;  EUerhe  v.  Faust,  119  Mo.  653,  25  S.  W.  390, 
25  L.  R.  A.  149;  Norton  v.  Catholic  Order  etc.,  138  Iowa,  464, 
14  N.  W.  893,  24  L.  R.  A.,  n.  s.,  1030;  Mazurkiewiecz  v.  St.  A. 
Aid  Society,  127  Mich.  145,  86  N.  W.  543,  54  L.  R.  A.  727; 
Franta  v.  Bohemian  Catholic  etc,  164  Mo.  304,  86  Am.  St.  Rep. 
611,  63  S.  W.  1100,  54  L.  R.  A.  723 ;  Barry  v.  Catholic  Knights, 
119  Wis.  362,  96  N.  W.  797.  And  a  false  representation  that 
applicant  is  not  a  bartender,  but  has  a  different  occupation, 
avoids  the  contract,  where  the  laws  of  the  society  exclude  bar- 
tenders from  membership.  {Holland  v.  Supreme  Council,  54  N. 
J.  L.  490,  25  Atl.  367.)  See,  also,  as  to  restriction  upon  member- 
ship :  Bretzlaff  v.  Evangelical  Lutheran  etc.,  125  Mich.  39,  83  N. 
W.  1000;  Lavin  v.  Grand  Lodge  A.  0.  U.  W.,  104  Mo.  App.  1, 
78  S.  W.  325;  28  Cyc,  p.  28.  There  is  a  line  of  authorities 
holding  a  contract  in  restraint  of  the  liquor  business  is  not 
against  public  policy,  but  that,  on  the  contrary,  the  liquor 
business  being  against  public  policy,  any  contract  in  restraint 
thereof  is  in  line  with  public  policy  instead  of  against  it.  {Har- 
rison V.  Lockhart,  25  Ind.  112 ;  Watrous  v.  Allen,  57  Mich.  362, 
68  Am.  Rep.  363,  24  N.  W.  104.) 

44  Mont.— 84 
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Proofs  of  death  are  admissible  in  evidence  and  are  prima  facie 
proof  of  the  facts  stated  therein,  against  the  beneficiary,  the 
same  being  admissions  by  the  beneficiary.  {Insurance  Co.  v. 
Newian,  22  Wall.  (U.  S.)  32,  22  L.  Ed.  793;  Home  Benefit  Assn. 
V.  Sargent,  142  U.  S.  691,  12  Sup.  Ct.  332,  35  L.  Ed.  1160; 
Orand  Lodge  v.  Wieting,  168  111.  408,  61  Am.  St.  Rep.  123,  48 
N.  E.  59 ;  Walther  v.  Mutual  Ins.  Co.,  65  Cal.  417,  4  Pac.  413 ; 
Modern  Woodmen  of  America  v.  Van  Wdld,  6  Kan.  App.  231, 
49  Pac.  782 ;  Beard  v.  Royal  Neighbors  of  America,  53  Or.  102, 
99  Pac.  83,  19  L.  R.  A.,  n.  s.,  798 ;  Elliott  on  Evidence,  sec.  2387 ; 
Greenleaf  on  Evidence,  sec.  171.)  The  admission  of  the  death 
proofs  did  not  depend  on  the  question  of  whether  or  not  they 
were  verified.  Even  where  death  proofs  are  made  by  a  third 
person,  that  is,  the  statements  in  the  death  proo&  are  made  by 
a  third  person,  they  are  admissible  in  evidence  against  the  bene- 
ficiary seeking  to  recover,  when  they  have  been  made  use  of  by 
him  or  her,  as  an  admission  against  interest.  (2  Wigmore  on 
Evidence,  sec.  1073,  par.  4;  Voelkel  v.  Supreme  Tent  etc.,  116 
Wis.  202,  92  N.  W.  1104 ;  Dennis  v.  Union  Mutual  Life  Ins.  Co., 
84  Cal.  570,  24  Pac.  120 ;  Modem  Woodmen  of  America  v.  Van 
Wald,  6  Kan.  App.  231,  49  Pac.  782 ;  Modem  Woodmen  of  Amer- 
ica  V.  Davis,  184  111.  236,  56  N.  E.  300 ;  Insurance  Co.  v.  Rodel, 
95  U.  S.  232,  24  L.  Ed.  433 ;  Edgerly  v.  Insurance  Co.,  43  Iowa, 
587;  see,  also.  Rev.  Codes,  sec.  7887,  subd.  2.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1902  Henry  J.  Schwanekamp  became  a  member  of  the 
Modem  Woodmen  of  America,  a  fraternal  beneficiary  society 
authorized  to  do  business  in  this  state,  and  received  a  benefit 
certificate  or  policy  of  life  insurance  for  $2,000,  in  which  the 
plaintiff  in  this  action  was  named  as  beneficiary.  The  contract 
of  insurance  is  made  up  of  the  application  of  the  insured,  the 
by-laws,  rules,  and  regulations  of  the  association,  and  the  benefit 
certificate.  In  June,  1908,  Schwanekamp  died.  The  beneficiary 
made  due  proof  of  death,  but  the  association  refused  to  pay  the 
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benefit,  and  this  action  was  commenced  to  enforce  payment. 
The  complaint  is  in  the  usual  form  employed  in  such  cases.  The 
answer  of  the  association  admits  that  Schwanekamp  became  a 
member,  that  the  certificate  was  issued  to  him,  that  the  plaintiff 
herein  was  named  as  beneficiary,  and  that  it  has  refused  to  pay 
the  claim.  It  then  sets  forth  a  description  of  the  association,  its 
aims  and  purposes,  its  methods  of  operation,  a  copy  of  the 
Schwanekamp  application  for  membership,  certain  of  its  by-laws, 
and  the  benefit  certificate  issued  in  this  instance.  It  then  al- 
leges that  during  his  lifetime  and  while  a  member  of  the  asso- 
ciation Schwanekamp  violated  the  terms  of  his  contract  with  it 
by  engaging  in  the  liquor  business  as  a  bartender  in  the  city  of 
Butte,  by  reason  whereof  the  benefit  certificate  became  void. 
The  cause  was  tried  to  the  court  without  a  jury.  At  the  close 
of  plaintiff's  case,  the  defendant  moved  for  judgment.  The 
motion  was  granted,  judgment  was  rendered  and  entered,  and 
plaintiff  has  appealed  from  the  judgment,  and  from  an  order 
denying  her  a  new  trial. 

1.  The  by-laws  of  the  association  provide  that  if  a  member 
shall  engage  in  the  manufacture  or  sale  of  spirituous,  malt,  or 
vinous  liquors  to  be  used  as  a  beverage,  in  the  capacity  of  pro- 
prietor, stockholder,  agent,  or  servant,  he  shall  ipso  facto  for- 
feit all  rights  as  a  member  of  the  society,  and  his  certificate 
shall  thereby  become  null  and  void.  It  is  then  alleged  that,  in 
violation  of  the  agreement,  the  insured,  while  a  member  of  the 
association,  did  ''engage  in  the  sale  of  malt,  spirituous,  and 
vinous  liquor  to  be  used  as  a  beverage  in  the  capacity  of  pro- 
prietor, stockholder,  agent,  and  servant;  that  is  to  say,  that  on 
,[1]  or  about  the  said  date  the  said  Henry  J.  Schwanekamp 
engaged  in  the  occupation  of  bartender  in  a  saloon  in  the  city 
of  Butte,  in  the  state  of  Montana."  This  is  a  sufficient  allega- 
tion, if  true,  to  show  a  breach  of  the  contract.  We  shall  not 
stop  to  consider  what  definitions  may  be  found  for  the  terms 
"saloon"  and  ''bartender."  It  would  be  an  impeachment  of 
the  intelligence  of  the  average  citizen  of  this  state  to  say  that 
he  does  not  know  and  appreciate  the  true  significance  of  those 
words.    A  "saloon/'  as  that  term  is  used  in  the  Codes  of  this 
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state  and  as  generally  understood  here,  is  a  place  where  intox- 
icating liquor  is  sold  as  a  beverage.  This  is  the  definition  quite 
generally  adopted  by  courts  and  text-writers.  (7  Words  and 
Phrases,  6310;  State  v.  Donaldson,  12  S.  D.  259,  81  N.  W.  299; 
McDougaU  v.  Oiacomini,  13  Neb.  431,  14  N.  W.  150 ;  Mayor  etc. 
of  Leesburg  v.  Putnam,  103  Qa.  110,  68  Am.  St.  Rep.  80,  29  S. 
E.  602 ;  Cardillo  v.  People,  26  Colo.  355,  58  Pac.  678 ;  Ex  parte 
Livingston,  20  Nev.  282,  21  Pac.  322 ;  State  v.  Baker,  50  Or.  381, 
126  Am.  St.  Rep.  751,  92  Pac.  1076,  13  L.  R.  A.,  n.  s.,  1040; 
Territory  v.  Robertson,  19  Okl.  149,  92  Pac.  144;  Malkan  v.  Chi- 
cago, 217  ni.  471,  75  N.  E.  548,  2  L.  R.  A.,  n.  s.,  488.)  And  a 
bartender  is  one  who  works  in  a  saloon  serving  the  patrons  with 
drinbB  and  refreshments.  (Century  Dictionary;  Standard  Dic- 
tionary; Webster's  International  Dictionary.) 

2.  But  it  is  insisted  by  appdlant  that,  if  the  affirmative  alle- 
gations of  the  answer  are  sufficient  to  show  a  breach  of  the  con- 
tract, it  also  discloses  that  the  contract  itself  is  void,  under 
[2]  section  5057  of  the  Revised  Codes.  That  section,  so  far  as 
relied  upon,  reads  as  follows:  ''Any  contract  by  which  anyone 
is  restrained  from  exercising  a  lawful  profession,  trade  or  busi- 
ness of  any  kind,  •  •  •  is  to  that  extent  void."  Author- 
ities may  be  found  which  hold  that  a  statute  of  this  character 
never  applies  to  a  business  which  is  subject  to  police  supervision 
and  control  and  which  may  be  prohibited  altogether.  But,  in 
any  event,  it  refers  only  to  a  contract  which  by  its  terms  re- 
strains a  party  to  it  from  exercising  a  lawful  business,  and  the 
breach  of  whicli  subjects  the  delinquent  to  liability. 

The  insured  agreed  as  a  condition  precedent  to  having  the 
contract  of  insurance  executed  that  he  would  not  engage  in  any 
of  the  prohibited  undertakings,  and,  if  he  did,  he  would  sur- 
render all  claims  to  benefits.  He  was  free  to  terminate  the  con- 
tract without  incurring  any  liability;  and  in  engaging  in  the 
liquor  business,  which  was  prohibited  by  his  contract,  he  merely 
chose  between  the  benefits  conferred  by  his  membership  and  the 
profits  arising  from  the  prohibited  business. 

It  is  said  that  the  liquor  business  is  lawful  in  this  state;  but 
80  is  the  business  of  handling  dynamite,  nitroglycerine,  and  other 
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high  explosives.  In  fact,  there  are  many  extrahazardous  em- 
ployments which  are  lawful;  but,  if  the  section  of  the  statute 
here  relied  upon  prevents  a  life  insurance  company  from  dis- 
criminating in  the  risks  which  it  assumes,  or  forbids  it  prohibit- 
ing its  members  from  engaging  in  any  sort  of  employment  which 
is  not  declared  unlawful,  then  all  such  companies  are  confronted 
in  this  state  with  a  rule  of  law  essentially  different  from  th&t 
recognized  elsewhere.  Section  5057  above  is  not  a  novel  statute. 
It  is  but  declaratory  of  the  common  law  (Newell  v.  Meyen- 
darff,  9  Mont.  254,  18  Am.  St.  Rep.  738,  23  Pac.  333,  8  L.  R.  A. 
440),  and  is  in  force  in  every  state  in  the  Union,  either  as  a 
statute  or  as  a  rule  of  common  law,  and  we  have  not  been  able 
to  find  a  single  decided  case  holding  that  a  contract  of  this  char- 
acter is  violative  of  such  a  provision;  in  fact,  it  is  recognized 
everywhere  that  these  associations  may  limit  their  membership. 
(29  Cyc.  28.) 

And  it  is  equally  well  settled  that,  if  the  by-laws,  rules,  and 
regulations  so  provide,  the  mere  breach  by  the  insured  in  en- 
gaging in  a  prohibited  occupation  forfeits  his  claim  to  benefits, 
[3]  or,  in  other  words,  the  provisions  of  forfeiture  are  self- 
executing.  (Hogins  v.  Supreme  Council,  76  Cal.  109,  9  Am.  St. 
Rep.  173,  18  Pac.  125 ;  Langnecker  v.  A,  0.  U.  W.,  Ill  Wis.  279, 
87  Am.  St.  Rep.  860,  87  N.  W.  293,  55  L.  R.  A.  185 ;  Supreme 
Council  V.  Curd,  111  HI.  284 ;  Hexom  v.  Knights  of  Maccabees, 
140  Iowa,  41,  117  N.  W.  19;  Pauley  v.  Modem  Woodmen  of 
America,  113  Mo.  App.  473,  87  S.  W.  990;  Niblack  on  Benefit 
Societies  and  Accident  Insurance,  sec.  290;  29  Cyc.  181.)  Our 
conclusion  is  that  the  statute  quoted  above  does  not  have  any 
application  to  a  contract  of  this  character. 

3.  The  fact  that  the  insured  had  violated  his  contract  by  engag- 
ing in  a  prohibited  undertaking  was  disclosed  upon  the  trial  by 
[4]  the  proofs  of  death  introduced  as  a  part  of  plaintiff's  ex- 
amination. These  proofs  furnished  prima  fade  evidence  of  the 
facts  stated  and  were  to  be  treated  by  the  trial  court  as  admis- 
sions made  on  the  part  of  the  plaintiff.  (Insurance  Co.  v.  New- 
ton,  22  Wall.  32,  22  L.  Ed.  793 ;  Modem  Woodmen  of  America 
v.  Von  Wald,  6  Kan.  App.  231,  49  Pac.  782.) 
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4.  The  motion  interposed  by  the  defendant  amounted  to  a 
[6]  submission  of  the  case  upon  the  evidenoe  introduced  by 
the  plaintiff,  and  it  is  of  little  consequence  by  what  name  it 
was  designated,  or  whether  any  grounds  were  specified.  The 
court  properly  treated  it  as  a  submission  of  the  entire  case  for 
decision  upon  the  evidence  then  before  it. 

We  have  treated  this  case  from  the  standpoint  of  appellant 
as  disclosed  in  the  brief  of  her  counsel,  and  upon  the  assign- 
ments made  and  argued  we  do  not  find  that  any  error  was  com- 
mitted.   The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Ghucf  Justice  Bsantly  and  Mr.  Justice  Smith  concur. 


CHESTNUT,  Respondent,  v.  SALES,  Appellant. 

(No.  3,063.) 
(Submitted  January  20,  1912.    Decided  January  27,  1912.) 

[121  Pac.  481.] 

Claim  and  Delivery — Livestock  —  Complaint  —  Demand — 8t<it' 
ute  of  Frauds — Continued  Change  of  Possession — Evidence — 
Attorneys — Misconduct — Argument — New  Trial — Affidavits — 
Newly  Discovered  Evidence — Insufficiency — Judgment* 

Claim  and  Delivery — Complaint — Necessary  Allegations. 

1.  The  complaint  in  an  action  in  claim  and  delivery,  in  order  to 
state  a  cause  of  action,  must  not  only  allege  ownership  or  right 
of  possession  in  plaintiff,  but  also  a  wrongful  seizure  and  detention 
of  the  property  by  defendant. 

Same — Complaint — Demand. 

2.  Where  the  original  taking  was  wrongful,  the  complaint  in  a 
claim  and  delivery  action  need  not  allege  a  demand;  the  aUegation 
of  a  wrongful  taking  is  sufficient. 

Same — Statute  of  Frauds — Continued  Change  of  Possession — Livestock. 
3>.  Reldj  that  a  continued  change  of  possession  of  livestock  for  a 
period  of  five  months  was  sufficient  to  satisfy  the  requirement  of 
section  612S,  Revised  Codes,  in  that  respect  relative  to  transfers  of 
certain  personal  property;  a  change  of  possession  for  a  reasonable 
length  of  time,  t.  «.,  such  a  period  of  time  as  «rill  preclude  the  idea 
that  the  sale  was  a  colorable  one^  being  sufficient. 
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Same — Ownership — ^Eyid-eii^e — ^Inadmissibility. 

4.  Testimony  that  it  was  the  common  understanding  in  the  eom« 
munity  that  one  of  the  partiee  to  an  action  in  claim  and  delivery 
was  the  owner  of  the  property  in  dispute,  to-wit,  certain  livestock,  was 
properly  excluded. 

Same — Attorneys — Argument — ^Misconduet^-Nonprejudicial  Error. 

5.  Where  the  fact  that  the  real  party  in  interest  in  a  claim  and 
delivery  action  was  a  corporation  which  had  attached  the  property 
in  question  had  been  brought  to  the  knowledge  of  the  jury  during 
the  trial,  a  remark  of  counsel  during  argument  adverting  thereto 
held  not  prejudicial  error. 

Same — New  Trial — Newly  Discovered  Evidence  and  Affidavits — ^Insuffi- 
ciency. 

6.  Affidavits  filed  in  support  of  a  motion  for  a  new  trial,  whioh 
did  not  tend  in  any  substantial  degree  to  weaken  the  winning  party's 
ease  nor  to  strengthen  that  of  his  opponent,  held  insufficient  to  war- 
rant the  grantinjr  of  a  new  trial. 

Same — Judgment. 

7.  A  judgment  in  a  claim  and  delivery  action  that  the  party  en- 
titled thereto  ahall  have  the  possession  of  the  property  in  contro> 
versy,  or  in  case  the  property  itself  cannot  be  recovered,  then  its 
value,  was  proper  under  section  6760,  Be  vised  Codes. 

Appeal  from  District  Court,  Oallatin  County;  W.  B.  C. 
Stewart,  Judge. 

Action  in  claim  and  delivery  by  Ben  Chestnut,  against  A.  H. 
Sales,  as  sheriff  of  Oallatin  county.  Judgment  for  plaintiff, 
and  defendant  appeals  from  it  and  an  order  denying  his  motion 
for  a  new  trial.    AfiSrmed. 

Mr.  Walter  Aitken  submitted  a  brief  in  behalf  of  Appellant, 
and  argued  the  cause  orally. 

The  vital  issue  in  the  case  was  as  to  the  bona  fides  of  the 
tiansaction  between  Terrill  and  Chestnut  in  the  alleged  sale 
of  the  mules,  and  any  facts  that  would  tend  to  enlighten  the 
jury  on  that  issue  should  have  been  brought  out.  The  defense 
was  based  on  fraud  in  law  and  fraud  in  fact;  and  unless  the 
alleged  sale  of  the  mules  was  accompanied  by  actual  and  con- 
tinued change  of  possession,  it  was  conclusively  presumed  to 
be  fraudulent.  (Bev.  Codes,  6128.)  Any  fact  or  circumstance 
tending  to  throw  light  on  the  true  character  of  the  transaction 
was  admissible.  (20  Cyc.  764-772;  Hesthal  v.  Myles,  53  Cal. 
623;  see,  also,  note  to  76  Am.  Dec.  504,  as  authority  that  the 
change  of  possession  must  be  such  as  to  give  evidence  to  the 
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world  of  the  elaims  of  the  new  owner;  Dodge  v.  Jones,  7  Mont. 
121,  14  Pac.  707.) 

The  reference  by  counsel  for  respondent  in  his  argument  to 
the  jury  to  an  indemnity  bond  given  by  the  Belgrade  Company 
to  the  sheriff  was  irregular  and  clearly  reversible  error,  and 
was  not  cured  by  the  admonition  of  the  court  upon  objection 
by  appellant.  In  view  of  the  veiy  dubious  character  of  the 
evidence  in  support  of  plaintiff's  case,  the  remarks  of  counsel 
for  respondent  were  plainly  intended  to  influence  and  inflame 
the  jury  by  considerations  wholly  extraneous  to  the  issue  in- 
volved. (Coe  V.  Van  Why,  33  Colo.  315,  8Q  Pac,  894,  3  Ann. 
Cas.  552 ;  BarteU  v.  QriHin,  4n  Colo.  569,  108  Pac.  171 ;  Bliss  v. 
WiOcoti,  40  Mont.  491,  135  Am.  St.  Bep.  636,  107  Pac.  423.) 
Arguments  of  counsel  which  seek  to  inflame  the  prejudices  of 
the  jury  by  references  to  matters  of  common  knowledge  outside 
of  the  issue  are  ground  for  reversal  where  harm  may  fairly 
be  inferred  to  have  resulted.  {Railway  Co.  v.  Beddick,  139  HI. 
App.  160;  Freedman  v.  Press  Pub.  Co.,  64  Misc.  Rep.  85,  117 
N.  T.  Supp.  946 ;  City  of  Shawnee  v.  Parks,  26  Okl.  665,  110 
Pac.  884;  38  Cyc.  1497.) 

We  submit  that  under  the  testimony  of  respondent's  own 
witnesses,  and  of  himself,  there  was  no  such  "immediate" 
change  of  possession,  "actual"  change  of  possession,  and  least 
of  all  "continued"  change  of  possession  as  is  required  by  the 
statute  (Rev.  Codes,  sec.  6128),  and  by  the  rule  as  laid  down, 
and  ever  since  consistently  followed,  by  this  court  in  the  case 
of  Dodge  v.  Jones,  cited  above.  (See,  aiao,  O^Oara  v.  Lowry,  5 
Mont.  427,  5  Pac.  583 ;  Morris  v.  McLaughlin,  25  Mont.  151,  64 
Pac.  219;  Dickey  v.  Davis,  39  Cal.  565;  McClain  v.  Buck,  17 
Cal.  320,  14  Pac.  876;  Cook  v.  Bochford  (Cal.),  12  Pac.  568; 
Stevens  v.  Irwin,  15  Cal.  506,  76  Am.  Dec.  500;  Oould  v. 
Huntley,  73  Cal.  399,  15  Pac.  24;  Kennedy  v.  Conroy  (Cal.), 
44  Pac.  795 ;  WUson  v.  Walraih,  103  Minn.  412,  115  N.  W.  203, 
24  L.  R.  A.,  n.  s.,  1127 ;  Hesthal  v.  Myles,  53  CaL  623 ;  Gray  v. 
Corey,  48  Cal.  209;  Love  v.  Hill,  21  Okl.  347,  96  Pac.  623; 
Israel  v.  Day,  41  Colo.  52,  92  Pac.  698;  Johnson  t.  Emery,  31 
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Utah,  126,  86  Pac.  869;  Grocery  Co.  v.  Harris,  28  Okl.  715, 
116  Pac.  185;  20  Cyc.  541  et  seq,)  AU  of  the  authorities  cited 
hold,  in  effect,  if  not  In  terms,  that  when  the  property  is  sus- 
ceptible of  it,  there  must  be  an  actual,  open  and  notorious 
change  of  possession,  indicated  by  such  outward  and  visible 
signs  as  give  notice  to  all  the  world  that  the  title  to  the  prox>- 
erty  has  passed  to  the  vendee,  and  that  the  vendor's  control 
over  it  has  ceased;  that  such  possession  must  be  exclusive  and 
permanent  as  against  the  vendor. 

Mr.  Oeo.  D.  Pease,  for  Respondent,  submitted  a  brief  and 
argaed  the  cause  orally. 

To  maintain  an  action  in  claim  and  delivery,  plaintiff  must 
plead  and  prove  his  right  to  the  immediate  possession  of  the 
property  at  the  time  of  the  commencement  of  the  suit.  This 
plaintiff  has  done.  The  complaint  is  therefore  sufficient,  in  this 
respect.  (Cowdery's  Forms  and  Precedents,  1895  ed.,  p.  386; 
Woodworih  v.  Knowlton,  22  Cal.  164;  Bach,  Cory  &  Co.  v. 
Montana  Lumber  &  Produce  Co.,  15  Mont.  345,  39  Pac.  291; 
People's  Savings  Bank  v.  Jones,  114  Cal.  422,  46  Pac.  278; 
Olson  V.  Thompson,  6  Okl.  74,  48  Pac.  184 ;  Fredericks  v.  Tracy, 
98  Gal.  658,  33  Pac.  750;  Cobbey  on  Replevin,  sec.  94;  Cameron 
V.  WentwoHh,  23  Mont.  70,  57  Pac.  648;  Chan  v.  Slater,  33 
Mont.  155,  82  Pac.  657;  McGregor  v.  Lang,  32  Mont.  568,  81 
Pac.  343.) 

In  the  absence  of  a  showing  that  the  jury  are  influenced  by 
any  improper  remarks  of  counsel,  they  will  not  warrant  a  new 
trial.  (Tucker  v.  Cole,  54  Wis.  539,  11  N.  W.  703 ;  Daniels  v. 
Weeks,  90  Mich,  190,  51  N.  W.  273 ;  Fogel  v.  San  Francisco  By. 
Co.  (Cal.),  42  Pac.  565,  46  Am.  Dig.  1055;  Easterly  v.  Gater, 

17  Okl.  93,  87  Pac.  853,  10  Ann.  Cas.  888;  29  Cyc  774.) 
The  determination  of  the  trial  court  as  to  whether  a  new  trial 
shall  be  granted  on  the  ground  of  misconduct  of  the  counsel 

18  a  matter  for  the  sound  discretion  of  the  court,  and  it  will 
not  be  disturbed  except  for  clear  abuse  of  discretion.  {Denver 
City  Tram.  Co.  v.  Nicholas,  35  Colo.  462,  84  Pac.  813 ;  Jung 
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V.  Theo.  Hamm  Brewing  Co.,  95  Minn.  367,  104  N.  W  233; 
King  v.  C,  M,  &  8i.  P.  By.  Co.,  138  Iowa,  625,  116  N.  W.  719 ; 
Vogt  V.  Baldwin,  20  Mont.  322,  51  Pac.  157.) 
>  The  following  cases  hold  that  remarks  similar  to  those  made 
in  the  case  at  bar  are  not  reversible  error :  De  Long  v.  Muskegon 
Booming  Co.,  88  Mich.  282,  50  N.  W.  297 ;  Gtdf,  C.  &  8.  F. 
By.  Co.  V.  Fox,  6  S.  W.  569 ;  Wegner  v.  Second  Ward  Savings 
Bank,  76  Wis.  242,  44  N.  W.  1096 ;  Thompson  v.  Johnston  Bros. 
Co.,  86  Wis.  576,  57  N.  W.  298 ;  Dikeman  v.  Arnold,  83  Mich. 
218,  47  N.  W.  113;  Cheltenham  Stone  &  Gravel  Co.  v.  Gates 
Iron  Co.,  124  111.  623,  16  N.  B.  923 ;  Daly  v.  Melendy,  32  Neb. 
852,  49  N.  W.  926. 

It  is  a  well-settled  principle  of  law  that  where  an  officer 
has  levied  upon  property  in  the  possession  of  a  stranger  to  the 
writ,  in  order  for  him  to  justify  he  must  not  only  produce  the 
writ,  but  must  also  show  that  it  was  regularly  issued  as  pro- 
vided by  law.     {Jones  v.  McQmen,  13  Utah,  178,  45  Pac.  203.) 

And  when  the  officer  seeks  to  justify  upon  a  levy  of  property 
found  in  the  possession  of  the  defendant,  he  must  produce  the 
writ  and  show  that  it  was  issued  by  a  court  or  officer  having 
lawful  authority  to  issue  it,  and  that  it  is  in  legal  farm.  (Id.) 
No  writ  of  attachment  was  introduced  in  evidence,  and  conse- 
quently the  defendant  did  not  justify  his  action  in  taking  the 
property. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

1.  This  is  an  action  in  claim  and  delivery  to  recover  the 
possession  of  two  mules,  or  their  value  in  case  delivery  cannot 
be  had.  The  plaintiff  prevailed  in  the  court  below,  and  defend- 
ant appeals  from  the  judgment  and  also  from  an  order  denying 
his  motion  for  a  new  trial.  The  cause  was  tried  to  a  jury. 
The  defendant.  Sales,  is  the  sheriff  of  Gallatin  county,  and 
seized  the  animals  by  virtue  of  a  writ  of  attachment  against 
one  Terrill.  The  complaint  alleges  that  **on  the  11th  day  of 
March,  1911,  and  prior  thereto,  plaintiff  was  and  now  is  the 
owner  and  entitled  to  the  possession''  of  the  two  mules;  that 
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**the  defendant  ig  wrongfully  in  the  possession  of  the  same 
and  since  the  15th  day  of  March,  1911,  has  wrongfully  and 
unlawfully  detained  the  same  from  the  plaintiff;  •  •  • 
that  before  the  commencement  of  this  action  and  about  the 
15th  day  of  March,  1911,  the  plaintiff  demanded  of  the  defend- 
ant^ in  writing  the  possession  of  said  mules;  •  •  •  that  on 
the  11th  day  of  March,  1911,  defendant  unlawfully  seized  and 
took  possession  of  said  property."  The  complaint  was  filed  on 
[1]  March  27,  1911.  In  order  that  the  complaint  state  a 
cause  of  action,  it  must  not  only  allege  ownership  or  right  of 
possession  in  the  plaintiff,  but  it  must  allege  the  wrongful  seiz- 
ure and  detention  of  the  property  by  the  defendant.  {Oallick 
V.  Bordeaux,  31  Mont.  328,  78  Pac.  583;  Frank  v.  Symons,  35 
Mont.  56,  88  Pac.  561 ;  Hickey  v.  Breen,  40  Mont.  368,  106  Pac. 
881.)  These  necessary  allegations  are  found  in  the  complaint. 
But,  it  is  said,  there  is  not  any  allegation  that  the  plaintiff  was 
the  owner  or  entitled  to  the  possession  of  the  property  on  March 
15,  1911,  the  date  of  the  demand.  There  is,  however,  an  alle- 
gation that  defendant  unlawfully  seized  the  property  on  March 
11,  1911,  and  since  March  15,  1911,  has  wrongfully  and  unlaw- 
fully detained  possession  of  the  same,  from  the  plaintiff.  These 
allegations,  we  think,  when  read  in  connection  with  the  aver- 
ment that  a  demand  was  made  on  March  15,  1911,  are  a  sufS- 
cient  compliance  with  the  rule  that  the  complaint  must  allege 
a  wrongful  seizure  and  detention  by  the  defendant,  when  both 
are  relied  on  to  state  a  cause  of  action.  When  the  original 
[2]  taking  is  wrongful  the  complaint  need  not  allege  a  de- 
mand, and  a  complaint  alleging  merely  a  wrongful  taking  is 
sufficient.  (34  Cyc.  1474;  Ladson  v.  Mosiowitz,  45  S.  C.  388, 
23  S.  E.  49.)  The  rule  laid  down  in  Cameron  v.  Wentworth, 
23  Mont.  70,  57  Pac.  648,  and  Chan  v.  Slater,  33  Mont.  155, 
82  Pac.  657,  that  plaintiff  must  plead  his  right  to  the  imme- 
diate possession  of  the  property  at  the  time  of  the  commence- 
ment of  the  suit,  was  complied  with. 

2.  It  is  contended  that  the  evidence  does  not  support  the 
verdict.    As  the  cause  was  decided  for  the  plaintiff  it  must  be 
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presumed  that  he  established  those  facts  which  the  evidence  on 
his  part  fairly  tended  to  prove,  and  that  every  disputed  ques- 
tion of  fact  was  resolved  in  his  favor.  There  are,  however,  so 
far  as  the  main  x>oints  of  the  case  are  concerned,  few  contra- 
dictions in  the  evidence.  Plaintiff  testified  that  on  the  7th  day 
of  June,  1910,  he  bought  the  mules  of  one  Barnard ;  after  get- 
ting possession  he  worked  them  for  awhile  and  then  sold  them 
to  TerriU;  on  September  8,  1910,  he  bought  them  back  from 
Terrill,  giving  him  a  check  for  $310  and  credit  on  an  old 
account,  for  $90;  he  then  put  them  to  hauling  grain  in  charge 
of  one  Gastineau,  whom  he  hired  to  drive  them;  hauling  was 
done  for  Stiles,  Duncan  and  Johnson ;  at  this  time  plaintiff  was 
at  Lake  Basin  and  the  mules  were  at  Belgrade;  Gastineau  ac- 
counted to  plaintiff  for  what  he  earned  with  the  mules  and 
plaintiff  paid  him  wages;  Gastineau  hauled  grain  under  this 
arrangement  until  about  the  1st  of  December,  1910;  plaintiff" 
wrote  and  told  him  to  put  the  mules  in  a  pasture  and  paid  for 
the  pasture,  where  the  mules  remained  until  December  18,  1910,. 
when  at  his  direction  they  were  put  in  another  pasture  belonging* 
to  his  brother  Hiram;  they  remained  in  this  pasture  until  Feb- 
ruary 18,  1911,  plaintiff  paying  for  the  pasturage,  on  which 
latter  date  he  personally  took  them  to  Belgrade.  He  also  testi- 
fied: ''I  thought  at  first  I  would  ship  them  to  Lewistown  with 
two  horses  belonging  to  me,  but  I  only  had  a  job  for  one  team. 
Mr.  Terrill  then  said  if  I  would  leave  them  there  he  would 
take  care  of  them  for  me  for  the  use  of  them,  so  I  let  him 
have  them;  I  said,  'AH  right;  if  you  will  take  care  of  them 
for  the  use  of  them  until  I  get  a  job  for  them,  you  can  have  the 
use  of  them';  he  was  to  pay  for  their  feed  until  I  got  a  job 
for  them.  That  arrangement  with  Terrill  was  made  about  the 
18th  of  September  [February?].  At  that  time  I  told  him  if 
he  was  offered  my  price,  $440,  that  is,  before  I  could  get  a 
job  for  them,  then  for  him  to  sell  them.  He  took  the  mulea 
under  that  arrangement  and  kept  them  until  the  sheriff  attached 
them  on  the  11th  day  of  March ;  I  was  in  Lewistown  when  they 
were  attached.    At  the  time  I  bought  these  mules  back  from 
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Mr.  Terrill  on  op  about  the  8th  day  of  September,  1910, 1  rented 
a  stable  from  Charlie  McDonald — ^kept  them  at  Charlie  Mc- 
Donald's stable  at  Belgrade;  I  kept  the  stable  about  a  month 
and  a  half;  I  paid  for  the  feed  of  those  mules  and  the  two 
head  of  horses  that  Gastineau  worked.  I  did  not  make  the  con- 
tract with  Stiles  to  haul  grain;  Terrill  made  the  contract — 
either  him  or  Frank  Miller ;  Stiles  knew  that  I  was  in  the  trans- 
action when  we  put  the  teams  on  to  hauling.  He  paid  Gastineau 
for  the  hauling  and  did  not  pay  any  to  Terrill  for  me.  I  was 
in  Lake  Basin.  Terrill  never  paid  me  anything  on  that  ac- 
count; he  was  hauling  on  the  same  grain  at  the  same  time. 
Every  man  that  I  hauled  grain  for  with  the  mules,  through 
Gastineau,  paid  me  or  Gastineau  direct.  There  was  no  pay- 
ment to  Terrill  for  me  that  I  know  of.  He  never  sent  me  any 
money  and  I  never  authorized  him  to  collect  any  money  for 
me  for  any  grain  hauling.  During  that  time  Gastineau  said 
he  hauled  some  grain  for  J.  W.  Black.  That  was  my  work; 
I  got  the  money  for  it  from  Gastineau.  I  don't  know  whether 
he  got  it  from  Black  or  Terrill.  I  authorized  Gastineau  to  make 
contracts;  told  him  to  haul  grain  as  long  as  he  could  get  any 
hauling  to  do.  During  the  time  he  was  hauling  grain  I  did 
not  authorize  Terrill  to  sell  the  mules.  I  wrote  and  told  him 
after  he  got  through  hauling  with  them  to  sell  them  then — I 
don't  know  when  it  was — it  was  after  he  got  through  hauling. 
He  wrote  and  told  me  they  were  getting  along  nicely  with  the 
hauling>-didn't  say  anything  in  particular  about  the  mules. 
Gastineau  worked  independent  of  him.  They  just  appeared  to 
be  working  on  the  same  job  together.  I  borrowed  a  wagon  from 
Mr.  McDonald  and  one  from  McNiece.  It  was  their  wagons 
that  were  in  my  possession.  I  heard  Terrill  put  the  mules  up 
for  sale,  but  I  didn't  authorize  him  to  do  that;  I  didn't  know 
when  he  was  going  to  have  a  sale.  After  the  sale  was  over, 
I  heard  that  he  put  them  up.  Terrill 's  sale  was  on  November 
22.  The  mules  were  in  Gastineau 's  possession  at  that  time.  I 
guess  Terrill  had  some  teams  on  what  jobs  I  did.  My  brother 
told  me  he  offered  the  mules  for  sale.    During  the  time  the 
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mules  were  in  Terrill's  possession,  after  the  18th  of  Pebraary 
he  had  authority  to  sell  them  if  he  got  what  I  asked  for  them." 

Gastineau  testified:  "During  the  time  that  I  was  using  the 
mules  I  was  working  for  the  plaintiff  and  he  was  paying  me. 
After  the  8th  of  September  and  as  long  as  I  had  them,  the 
mules  were  in  my  possession.  Terrill  had  nothing  to  do  with 
them.  I  was  not  working  for  him  in  any  capacity  and  I  did 
not  accept  any  orders  from  him.  Terrill  told  me  to  go  to 
Black's;  he  collected  the  money  for  the  job  and  paid  me." 

Stiles  testified:  "Terrill  engaged  to  haul  the  grain,  in  this 
way:  He  said:  *I  want  to  put  in  two  four-horse  outfits  to  haul,' 
and  that  was  one  of  the  teams  that  the  mules  were  put  on. 
Gastineau  was  driving  them.  The  first  pa3rment  that  was  made 
was  to  Terrill,  but  he  said  it  was  for  Ben  Chestnut.  Besides 
Terrill  and  Gastineau,  Brownell,  Saisbury  and  Miller  were 
hauling.  All  of  these  kept  track  of  the  amount  of  grain  each 
hauled,  and  the  tickets  were  delivered  to  me  and  showed  upon 
their  face  who  hauled  the  grain." 

Wilbarn  testified:  "Last  fall  on  my  place  I  pastured  two 
mules  and  two  horses  and  collected  the  pasturage  from  Ben 
Chestnut." 

Hiram  Chestnut,  plaintiff's  brother,  testified:  "I  think  I 
kept  the  mules  about  a  month  and  then  Ben  Chestnut  came  and 
got  them  and  settled  for  their  keep  and  care  while  I  had  them. 
He  told  me  I  could  put  them  up  for  sale  and  sell  them  if  I 
could  <ret  the  right  price,  $500,  for  mules  and  harness." 

Bruwn  testified  for  the  defendant:  "As  auctioneer  I  held  a 
sale  for  Terrill;  sold  this  team  of  mules;  it  was  Terrill's  sale 
and  when  I  put  them  up  I  thought  they  were  Terrill's.  I  told 
Gastineau,  'I  want  to  buy  those  mules,'  and  he  said,  'You  see 
Terrill  and  you  can  get  them.'  " 

Defendant  also  offered  in  evidence  a  paper  signed  by  Terrill 
which  reads  as  follows: 

"March  13,  1911. 

"Regarding  the  span  of  mules  attached  by  the  Belgrade  Co. 
Ltd.  will  say  that  the  said  mules  belong  to  Ben  Chestnut  and 
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does  not  belong  to  me  and  I  have  had  no  claim  on  them  what- 
ever since  the  said  Ben  Chestnut  bought  them ;  only  being  hired 
to  feed  them  the  last  three  weeks;  these  mules  were  bought  from 
me  and  paid  for  about  the  10th  of  October,  1910." 

Plaintiff's  counsel  admitted  that  if  Mr.  Black  were  present 
at  the  trial  he  would  testify  that  in  November,  1910,  he  made 
a  contract  with  Terrill  for  the  hauling  of  Black 's  grain  and  paid 
Terrill  for  it,  and  that  he  knew  nobody  else  in  the  transaction ; 
also  that  Terrill,  in  the  hauling  of  said  grain,  used  the  mules 
in  controversy  and  said  to  Black  that  the  mules  were  his  and 
that  he  owned  them. 

Appellant  contends  that  upon  the  foregoing  state  of  facts 
the  case  comes  clearly  within  the  provision  of  section  6128, 
Revised  Codes,  relating  to  fraudulent  conveyances,  ''and  there- 
fore the  question  became  one  of  law  for  the  court  and  not  one 
of  fact  for  the  jury.'*  Counsel  says  in  his  brief:  ** There  may 
be  some  question  as  to  whether  or  not  there  was  an  'immediate' 
change  of  possession;  likewise  a  question  as  to  the  'actual' 
change  of  possession,  but  there  can  be  no  question  whatever 
that  there  was  no  'continued'  change  of  possession.  And  we 
are  not  contending  that  the  'continued'  change  of  possession 
contemplated  by  the  statute  is  such  that  the  property  sold  shall 
never  again  come  into  the  possession  of  the  vendor.  The  fal- 
lacy of  such  a  contention  was  plainly  pointed  out  in  the  case 
of  Dodge  v.  Jones,  7  Mont.  121,  14  Pac.  707 ;  but  the  admitted 
facts  in  this  case  lead  irresistibly  to  the  conclusion  that  there 
was  no  such  change  of  possession  as  is.  necessary  to  make  the 
transaction  good  against  the  creditors  of  the  vendor  according 
to  the  rule  laid  down  in  that  case."  We  quote  from  the  opinion 
of  Mr.  Chief  Justice  McConnell  in  the  case  cited  by  counsel: 
"The  statute  provides  that  there  shall  be  an  'immediate'  de- 
livery, and  there  shall  be  an  'actual'  change  of  possession,  and 
this  change  shall  be  a  'continued'  one.  But  continued  how 
[9]  longt  We  think  for  a  reasonable  length  of  time, — such  a 
length  of  time  as  will  preclude  the  idea  that  the  sale  is  a 
colorable  one." 
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In  the  present  case  tlie  jury  has  found  that  the  sale  was  fol- 
lowed by  an  "immediate''  delivery  and  an  ''actual"  change  of 
possession.  They  also  found,  by  their  verdict  in  favor  of  the 
plaintiff,  that  there  was  a  ''continued"  change  of  possession. 
Was  this  finding  justified  ?  We  think  so.  If  there  was  a  change 
of  possession  at  all  it  continued  for  over  five  months.  We 
think  this  sufficient  to  satisfy  the  statute,  as  a  matter  of  law, 
under  the  circumstances  shown  by  the  record.  Moreover,  the 
jury  was  repeatedly  advised  by  the  court  that  before  they  could 
find  in  favor  of  the  plaintiff  they  must  determine  that  there 
was  an  immediate  delivery  of  the  property,  followed  by  an 
actual  and  continued  change  of  possession. 

3.  Plaintiff  was  asked  on  cross-examination:  "Was  it  gener- 
ally known  that  you  were  the  owner  of  the  mules  f"  Stiles 
was  asked:  "Didn't  you  suppose  Oastineau  was  working  for 
Terrill?"  The  witnesses  were  not  allowed  to  answer.  It  is  now 
contended  that  "testimony  covering  the  common  understanding 
[4]  of  the  community  as  to  the  ownership  of  the  property 
in  controversy  was  competent."  Kipp  v.  8ili>erman,  25  Mont. 
296,  64  Pac.  884,  and  Cobban  v.  Hecklen,  27  Mont.  245,  70 
Pac.  805,  are  cited  as  authority  for  the  contention.  These  cases 
simply  hold  that  a  wide  range  for  cross-examination  should  be 
permitted.  Dodge  v.  Jones,  supra,  is  also  cited  to  the  point.  In 
that  case  the  opinion  of  the  court  in  Stevens  v.  Irwin,  15  CaL 
503,  76  Am.  Dec.  500,  is  cited  with  approval,  wherein  Mr. 
Justice  Baldwin  said:  "It  [possession]  must  be  such  as  to  give 
evidence  to  the  world  of  the  claims  of  the  new  owner."  The 
case  falls  far  short  of  holding  that  the  general  understanding 
in  the  community  is  competent  evidence.  The  public  generally 
might  not,  and  probably  would  not,  know  anything  of  the  facts. 
Whether  the  possession  is  such  as  will  give  evidence  to  the 
world  of  the  claims  of  the  new  owner  is  a  question  to  be  decided 
by  the  jury  after  hearing  the  facts  in  the  instant  case. 

Defendant  offered  to  prove  by  the  witness  Brown  "that 
during  all  the  time  that  the  mules  were  driven  by  Oastineau 
and  up  to  the  time  of  the  attachment,  it  was  generally  under* 
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stood  and  believed  in  Belgrade  and  in  the  country  where  the 
mnles  were  being  used  and  stabled,  that  said  mules  were  the 
property  of  Terrill  and  nobody  else."  The  court  refused  to 
receive  the  evidence,  and  error  is  assigned  on  the  ruling.  What 
has  just  been  said  disposes  of  this  assignment. 

4.  During  the  course  of  the  argument  of  plaintiflf's  counsel, 
Mr.  Aitken,  defendant's  attorney,  addressing  the  court  said: 
[6]  "The  counsel  for  the  plaintiff  having  referred  to  an  in- 
demnifying bond  alleged  to  have  been  given  by  the  Belgrade 
Co.,  Ltd.,  to  the  defendant,  and  having  stated  to  the  jury  that 
the  Belgrade  Co.,  Ltd.,  [defendant?]  wouldn't  be  out  anything 
if  it  [he?]  lost,  the  counsel  for  the  defendant  excepts  to  the 
remarks  of  counsel  and  respectfully  asks  the  court  to  instruct 
the  jury  to  disregard  them."  The  court:  ''Qentlemen  of  the 
jury,  I  don't  remember  exactly  the  remarks  as  stated,  but  the 
issue  to  be  determined  in  this  case  is:  Who  was  the  rightful 
owner  of  the  property  on  the  date  that  the  attachment  was 
made?  The  sheriff  stands  as  the  defendant  in  this  case;  of 
course,  the  testimony  is  there  that  it  was  attached  by  him  on  a 
claim  of  the  Belgrade  Company,  and  the  other  issue  would  be 
determined  in  case  you  find  that  the  plaintiff  Ben  Chestnut  was 
in  possession  of  the  property,  and  what  damage  he  would  sus- 
tain by  them  keeping  the  property  during  that  time."  We 
think  this  ruling  was  sufficient  to  cover  the  request  of  counsel. 
Moreover,  we  are  not  satisfied  that  any  prejudice  could  result 
from  information  thus  conveyed  as  to  who  was  the  real  party 
interested  in  defending  the  action,  in  view  of  the  fact  that  the 
jury  already  had  knowledge  that  the  Belgrade  Co.,  Ltd.,  was 
the  attaching  creditor.  No  verbatim  transcript  of  the  remarks 
of  counsel  is  in  the  record,  and  in  the  absence  of  knowledge 
on  our  part  of  what  was  actually  said,  we  must  presume  that 
the  trial  court  correctly  ruled. 

5.  The  court  instructed  the  jury  (Instruction  5)  that  if  they 
found  for  the  plaintiff,  they  could  allow  him  the  value  of 
the  use  of  the  mules  from  March  15,  1911,  to  the  time  of  the 
trial  (May  16,  1911) ,  less  the  expense,  if  any,  of  feeding  and 
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caring  for  them.  The  jury  allowed  $108,  and  it  is  claimed  that 
this  finding  is  not  justified.  Plaintiff  testified  that  the  value  of 
the  use  of  the  animals  was  two  dollars  per  day.  Our  attention 
has  not  been  directed  to  any  evidence  touching  the  expense  of 
keeping  them.  They  were  held  by  the  defendant  for  about 
sixty  days.    We  think  the  finding  was  justified. 

6.  In  support  of  his  motion  for  a  new  trial,  defendant  pre- 
sented the  aflSdavits  of  George  Moody  and  T.  S.  Stiles.  Moody 
declared  that  Gastineau  delivered  a  load  of  grain  for  Stiles  at 
[6]  the  Fisher  Mill  in  Belgrade  on  the  morning  of  September 
10,  1910,  at  about  the  hour  of  9  o'clock,  and  that  he  was  driving 
the  mules  at  the  time.  Stiles  made  affidavit  that  Gastineau 
hauled  some  of  his  (Stiles')  grain  to  the  Fisher  Mill  on  Sep- 
tember 10,  1910,  and  that  said  grain  must  have  been  loaded 
at  the  Stiles  farm  on  the  9th  of  September.  Not  anything  set 
forth  in  either  of  these  affidavits,  including  the  elevator  receipt 
dated  September  10,  1910,  attached  to  that  of  Moody,  tends  in 
any  substantial  degree  to  weaken  the  plaintiff's  case  or  strengthen 
the  defendant's.  The  elevator  receipt  rather  has  a  tendency  ta 
corroborate  the  evidence  of  plaintiff's  witnesses.  It  recites: 
•'Received  of  T.  S.  Stiles,  by  Chestnut— 0—,"  evidently  refer- 
ring to  the  plaintiff  and  Gastineau. 

7.  The  verdict  rendered  reads  as  follows:  "We,  the  jury  in 
the  above-entitled  action,  find  the  issues  in  favor  of  the  plain- 
tiff, and  find  that  the  plaintiff  is  entitled  to  the  recovery  of 
the  personal  property  described  in  the  complaint,  or  its  value,, 
which  is  fixed  and  assessed  by  us  at  the  sum  of  $440;  and  we 
further  find  that  the  plaintiff  is  entitled  to  damages  assessed 
by  us  at  the  sum  of  $108."  The  judgment  recites  ''that  the 
plaintiff  do  have  and  recover  of  the  defendant  the  possession 
of  the  mules  [describing  them] ;  and  in  case  delivery  cannot  be 
had  of  said  property,  then  that  plaintiff  do  have  and  recover 
of  the  defendant  the  sum  of  $440,  the  value  of  the  property." 
It  is  contended  that  the  verdict  does  not  support  the  judgment,. 
[7]  for  the  reason  that  the  former  gives  the  right  to  pay  the 
value  and  retain  the  prox)erty,  while  the  latter  provides  for  the 
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payment  of  the  value,  only  in  case  a  delivery  cannot  be  had.  The 
judgment  is  a  proper  one  in  a  case  of  this  nature.  The  statute, 
section  6760,  Revised  Codes,  provides,  irtter  alia,  that  if  the 
verdict  of  the  jury  in  an  action  for  the  recovery  of  specific 
personal  property  be  in  favor  of  the  plaintiff,  the  jury  **  shall 
find  the  value  of  the  property."  The  purpose  of  such  an  action 
is  to  recover  the  specific  property  in  controversy,  and  it  is  only 
in  case  a  delivery  cannot  be  had  that  the  value  becomes  material. 

« 

It  is  the  duty  of  the  court  to  provide,  in  its  judgment,  that 
in  case  the  property  canjiot  be  recovered,  the  party  entitled 
thereto  shall,  in  lieu  thereof,  recover  its  value.  This  was  done 
in  the  case  at  bar.  The  section  of  the  statute  just  cited  also 
provides  that  failure  to  find  all  the  facts  mentioned  therein 
shall  not  invalidate  the  verdict. 

We  find  no  error  in  the  record.    The  judgment  and  order  are 
afBrmed* 

Affirmed. 

Mb.  Chief  Justice  Brantly  and.  Mb.  Jubtiob  HoUiOWAT 
concur. 

Behearing  denied  February  16,  1912. 


NOBTHEBN    PACIFIC    BAILWAY    CO.,    Bespondbnt,    v. 

McADOW  ET  AL.,  Appellants. 

(No.  3,066.) 
(Submitted  January  17,  1912.    Decided  Januaxy  29,  1912.) 

[121  Pac.  473.] 

Eminent  Domain — Railroads — Necessity  for  Taking — Pleading 
and  Proof — Burden  of  Proof. 

Eminent  Domain — Railroads — Necessity  for  Taking. 

1.     To  entitle  a  railroad  company  to  condemn  land,  it  is  not  required 
to  Bhow  an  absolute  necessity  for  its  use;  a  reasonable  necessityi 
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in  view  of  the  pnrpoee  to  which  the  property  ie  to  be  devoted  and 
the  benefits  to  accrue  therefrom  to  the  public,  is  sufficient. 

Same — ^Insufficient  Beaeons  for  Taking. 

2.  Convenience  of  operation  and  enhancement  of  the  profits  of  its 
busineee  are  not  alone  sufficient  reasons  for  permitting  a  railroad 
to  appropriate  land  by  eminent  domain  for  the  purpose  of  making 
a  change  in  the  location  of  its  line,  its  depots,  yards  and  appur- 
tenant tracks  at  a  particular  station;  the  rule  of  necessity  as  de- 
clared in  paragraph  1,  iupra,  is  determinative  of  the  right  of  the 
corporation  to  take. 

Same — ^Pleading  Evidence. 

3.  Allegations  in  defendants'  answer,  after  denying  the  necessity 
of  the  proposed  taking  of  their  property  by  plaintiff  for  railroad 
purposes,  setting  forth  in  detail  why  the  necessity  did  not  exist,  were 
matters  of  evidence  and  not  of  pleading.. 

Same — Burden  of  Proof. 

4.  The  burden  of  showing  a  necessity  for  taking  land  under  eminent 
domain  was  upon  plaintiff  railroad  company. 

Same — Necessity — ^Issues — Erroneous  Order. 

5.  Beldf  that  the  district  court  erred  in  entering  an  order  of  con- 
demnation without  hearing  proof,  after  sustaining  a  general  de- 
murrer to  the  answer,  where  there  was  a  direct  issue  upon  the 
question  of  the  railroad  company's  necessity  for  the  contemplated 
taking  of  lands  under  condemnation  proceedings,  the  pleadings  not 
having  been  such  as  to  justify  the  order. 

Appeal  from  District  Court,  Odllatin  County;  W.  B.  C. 
Stewart,  Judge. 

Condemnation  proceedings  by  the  Northern  Pacific  Railway 
Company  against  William  McAdow,  Florence  V.  McAdow,  and 
others.  From  an  order  of  condemnation,  defendants  McAdow 
appeal.    Reversed  and  remanded. 

Mr.  Oeorge  T.  Patten,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  that  it  does  not  appear  therefrom  whether 
the  tract  of  land  sought  to  be  condemned  includes  the  whole  or 
only  a  part  of  the  entire  parcel  or  tract.  (Rev.  Codes,  subd.  5, 
sec.  7337.) 

Proceedings  in  condenmation  are  statutory,  and  a  strict  com- 
pliance with  the  requirements  of  the  statutes  is  necessary. 
(City  of  Helena  v.  Rogan,  26  Mont.  452,  68  Pac.  798;  State  v. 
District  Court,  29  Mont.  155,  74  Pac.  200.)     The  statute  clearly 


44  Mont.]    NoBTHERN  Pacific  By.  Ck).  v,  McAdow  bt  au      549 

intends  that  the  complaint  shall  state  whether  the  tract  sought 
to  be  taken  is  a  part  of  a  larger  tract,  and  if  so,  that  the  larger 
tract  be  described.  The  purpose  of  this  is  plain.  One  of  the 
principal  elements  of  damage  to  be  assessed  by  the  commis- 
sioners in  the  first  instance,  and  by  a  jury  on  appeal,  is  that  of 
resulting  damage  accruing  to  the  portion  of  the  larger  tract 
not  sought  to  be  condemned  by  reason  of  the  severance  of 
the  portion  sought  to  be  condemned.  (Bev.  Codes,  sec.  7341, 
subd.  2.) 

The  exercise  of  the  right  of  eminent  domain  is  in  derogation 
of  the  rights  of  private  property  commonly  enjoyed,  and  rests 
upon  the  consideration  that  private  ownership  and  private  con- 
venience must  give  way  to  public  necessity.  Being  a  sovereign 
right,  and  so  based,  its  exercise  is  limited  to  the  requirements 
of  such  public  necessity.  {Butte,  A,  &  P.  By,  Co.  v.  Montana 
V.  By.  Co.,  16  Mont.  504,  50  Am.  St.  Bep.  508,  41  Pac.  232,  31 
L.  B.  A.  298.)  A  case  squarely  in  point  is  that  of  Spring 
Valley  Water  WorTcs  v.  San  Mateo  Waterworks,  64  Cal.  123,  28 
Pac.  447,  construing  section  1241,  Code  of  Civil  Procedure  of 
California,  which  is  identically  the  same  in  its  provisions  as 
section  7334,  requiring  that  it  must  appear  that  the  taking  is 
necessary.  (See,  also,  Kinney  v.  Citizens*  TT.  &  L.  Co.,  173  Ind. 
252,  90  N.  E.  129.) 

From  the  above  authorities  it  will  be  seen  that  the  respondent 
may  invoke  the  right  of  eminent  domain  to  take  such  lands 
as  are  reasonably  necessary  for  its  uses,  but  beyond  this  it 
cannot  go.  If,  having  such  lands  in  Bozeman  as  are  reasonably 
necessary  to  enable  it  to  conduct  its  business  and  serve  the 
public,  it  desires  to  add  to  its  facilities  that  it  may  more  con- 
veniently or  profitably  handle  its  business,  or  better  meet  com- 
petition, it  must  acquire  these  additional  facilities  in  the  same 
way  that  any  individual  or  private  corporation  would  have  to 
acquire  them.  In  other  words,  the  authority  given  it  under  the 
eminent  domain  statute,  because  of  its  public  character,  gives  it 
an  advantage  over  private  corporations  and  individuals  only 
to  the  extent  of  its  reasonable  necessities* 
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Messrs.  Ounn  &  Rasch,  Mr.  Wm.  Wallace,  Jr.,  and  Mr.  John 
O.  Brown,  submitted  a  brief  in  behalf  of  Respondent.  Mr, 
Brown  argued  the  cause  orally. 

The  rule  of  law  with  reference  to  the  description  of  prop- 
erty sought  to  be  condemned  is  that  it  shall  be  such  that  the 
lands  are  capable  of  definite  and  unmistakable  ascertainment, 
so  that  the  owner  may  know  the  extent  of  the  claim  made. 
The  same  care  as  to  description  as  that  required  of  a  deed 
has  been  given  as  the  rule;  so  it  is  held  ''sufficient  if  the  land 
is  described  with  such  certainty  as  to  enable  one  skilled  in  such 
matters  to  locate  it."  (15  Cyc.  856.)  We  urge,  further,  that 
the  map  attached  to  the  complaint  is  part  of  the  description, 
and  even  if  the  worded  description  should  be  ambiguous,  it  is 
cured  by  the  map.  The  two  make  the  description  definite  and 
certain  and  comply  with  the  statute.  {Boca  etc.  Co.  v.  Railway, 
2  Cal.  App.  546,  84  Pac.  298;  San  Francisco  etc.  Ry.  Co.  v. 
Oould,  122  Cal.  601,  55  Pac.  411 ;  Illinois  etc.  Ry.  Co.  v.  Lostant, 
167  111.  85,  47  N.  E.  62;  Cincinnati  etc.  Ry.  v.  Bay  etc.  Ry., 
106  Mich.  473,  64  N.  W.  471 ;  St.  Louis  etc.  Ry.  v.  Fowler,  113 
Mo.  458,  20  S.  W.  1069.)  For  a  case  pat  upon  the  facts  as 
to  this,  see  Madera  County  v.  Raymond  Oranite  Co.,  139  Cal. 
128,  72  Pac.  989.  The  Montana  rule,  as  expressed  in  City  of 
Helena  v.  Rogan,  26  Mont.  474,  68  Pac.  798,  is:  there  must  be 
sufficient  description  to  locate  the  ground  so  that  commissioners 
going  on  the  ground  can  know  where  it  is  and  see  the  damage 
occasioned.  We  urge  the  complaint  is  sufficient  alone,  and  that 
with  the  map  a  plat  of  the  situation  as  it  is,  the  rule  is  satisfied. 
{Fremont  etc.  Ry.  v.  Mattheis,  35  Neb.  48,  52  N.  W.  698 ;  State 
V.  Tel.  Co.,  53  N.  J.  L.  341,  21  Atl.  460,  11  L.  R.  A.  664;  Land 
Co.  v.  Jones,  53  Wash.  37,  101  Pac.  515.) 

The  respondent  is  a  common  carrier, — a  railroad.  It  has 
had  a  depot  and  yards  in  Bozeman  for  years.  It  purchased  and 
entered  upon  the  construction  of  uptown  yards  and  depot,  these 
to  be  to  accommodate  the  general  public,  be  half  a  mile  or  more 
nearer  the  business  center  of  the  town,  and  accessible  from  a 
paved  street.    The  lands  here  sought  are  to  connect  its  present 
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track  and  yards  with  the  uptown  d^pot  and  yards.  Can  these 
lands  be  taken  for  that  purpose  under  those  circumstances  t  We 
insist  they  can.  (See  Rev.  Codes,  sees.  4271,  4275;  State  v. 
District  Court,  34  Mont.  535,  115  Am.  St.  Rep.  540,  88  Pac. 
44.)  That  spurs^  etc.,  are  within  the  statute,  see  Butte,  A.  dk 
Pac,  Ry.  V.  Montana  Union  Ry.,  16  Mont.  523,  50  Am.  St.  Rep. 
508,  41  Pac.  232,  31  L.  R.  A.  298.  Because  the  use  .may  bring 
about  private  profit  for  the  railway  is  no  reason  why  it  cannot 
be  a  public  use.  (See  Spratt  v.  Transmission  Co,,  37  Mont.  60, 
77,  94  Pac.  631;  Id.,  35  Mont.  108,  88  Pac.  773,  8  L.  R.  A., 
n.  s.,  567.) 

The  real  question  is  one  of  necessity.  There  was  no  issue  to 
be  tried  upon  the  question  of  necessity  to  the  public  use.  ''As 
to  the  necessity  of  the  right  of  way,  the  existence  of  the  public 
use  and  the  location  through  the  defendant's  land  establish  the 
necessity."  {San  Francisco  etc.  Ry.  v.  Leviston,  134  Cal.  412, 
66  Pac.  473 ;  see,  also,  St,  Louis  I.  M.  &  So.  R.  Co.  v.  Petty,  57 
Ark.  359,  21  S.  W.  884,  20  L.  R.  A.  435 ;  Dietrich  v.  Murdoch, 
42  Mo.  283;  Kansas  &  T.  Coal  Ry.  v.  Northu^estern  Coal  &  M. 
Co.,  161  Mo.  288,  84  Am.  St.  Rep.  717,  61  S.  W.  684,  51  L.  R. 
A.  936 ;  McKennan  v.  St.  Louis  etc.  Ry.,  69  Ark.  104,  61  S.  W. 
383;  Bennett  v.  City  of  Marion,  106  Iowa,  628,  76  N.  W.  844; 
Union  Depot  Co.  v.  Morton,  83  Mich.  265,  47  N.  W.  228 ;  Protz- 
man  y.  Indianapolis  R,  R.  Co.,  9  Ind.  467,  68  Am.  Dec.  650; 
State  V.  Superior  Court,  42  Wash.  675,  85  Pac.  669;  St.  Louis 
etc.  Ry.  Co.  v.  City  of  Fayetteville,  75  Ark.  534,  87  S.  W.  1174; 
Woods  V.  Greensboro  Natural  Oas  Co.,  204  Pa.  606,  54  Atl. 
470;  Chesapeake  etc.  R.  Co.  v.  Walker,  100  Va.  69,  40  S.  E. 
633;  2  Elliott  on  Railroads,  sec.  971;  15  Cyc.  590.)  The  fact 
that  a  depot  and  yards  are  being  constructed  by  a  company 
shows  that  they  are  intended  for  the  convenient  use  of  the  road. 
{Dietricks  v.  L.  &  N.  W.  R.  Co.,  13  Neb.  624,  13  N.  W.  624.) 
It  is  in  the  discretion  of  the  railroad  as  to  what  route  it  will 
take  to  reach  the  new  depot  and  yards.  {State  v.  Superior 
Court,  62*Wash.  612,  114  Pac.  444;  RUey  v.  Union  Station  Co., 
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71  S.  C.  457, 110  Ain.  St.  Eep.  579,  51  S.  B.  485 ;  School  District 
V.  Peterson  (S.  D.),  103  N.  W.  756.) 

The  question  of  necessity  is  not  one  of  absolute  necessity.  A 
showing  that  the  property  would  make  a  more  convenient,  eco- 
nomical and  expeditious  use  is  sufficient.  (Butte,  A.  &  Pac. 
By.  Co.  V.  Montana  U.  By.  Co.,  supra;  Colorado  E.  By.  Co.  v. 
Union  Pacific  B.  Co.,  41  Fed.  293 ;  State  v.  Hancock,  35  N.  J.  L. 
537;  Aurora  &  Q.  By.  Co.  v.  Harvey,  178  111.  477,  53  N.  B. 
331;  Chicago  etc.  By.  Co.  v.  Baugh  (Ind.),  94  N.  E,  571; 
Hopkins  v.  Philadelphia  etc.  By.  Co.,  94  Md.  257,  51  Atl.  404.) 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

This  controversy  arises  out  of  a  proceeding  instituted  by  the 
plaintiff  under  Part  III,  Title  VIl  of  the  Code  of  Civil  Pro- 
cedure, relating  to  eminent  domain.  (Bev.  Codes,  sees.  7331— 
7355.)  Plaintiff  seeks  to  appropriate  to  its  own  use  a  strip  of 
land  100  feet  in  width,  containing  4.25  acres  and  extending 
in  a  southwesterly  direction  from  its  main  line,  at  the  city  of 
Bozeman  in  Gallatin  county,  through  certain  blocks  in  the 
Northern  Pacific  Addition  to  the  city,  belonging  to  the  defend- 
ants William  B.  and  Florence  V.  McAdow,  its  purpose  appar- 
ently being  to  occupy  the  strip  as  a  way  for  a  spur  or  lateral 
track  to  connect  its  main  line  with  a  terminal  nearer  to  the 
business  portion  of  the  city  than  that  now  in  use.  It  alleges 
that  to  serve  its  purposes  and  objects  as  a  common  carrier,  it 
is  necessary  for  it  to  take  the  land  in  question  and  permanently 
use  it  for  railroad  right  of  way  purposes.  The  defendants 
Story  and  Bozeman  Milling  Company  did  not  appear.  The 
defendants  McAdow  filed  an  answer  in  which  they  put  in  issue 
the  necessity  of  the  proposed  taking  and  use,  and,  as  tending 
to  show  that  the  real  purpose  sought  by  the  plaintiff  is  not  to 
meet  the  requirements  of  its  necessity,  but  to  serve  its  con- 
venience and  enhance  its  profits  only,  allege  the  following: 
That  the  proposed  right  of  way  is  sought  to  enable  plaintiff  to 
construct  a  spur  from  its  main  linCi  which  now  passes  through 
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the  city  of  Bozeman,  for  the  distance  of  about  a  mile  to  a 
proposed  uptown  depot;  that  the  plaintiff  and  its  predecessors 
have  for  the  past  twenty-seven  years  owned  a  tract  of  160  acres 
of  land  to  the  north,  northeast  and  northwest  of  the  strip  now 
sought  to  be  taken  which  has  been  occupied  by  the  main  line 
of  plaintiff's  road,  its  freight  and  passenger  depots,  yards,  etc., 
with  all  necessary  spurs  and  sidetracks,  and  that  the  said  tract 
IS  adequate  for  the  necessary  use  for  such  purposes ;  that  during 
the  year  1907  plaintiff's  freight  depot  was  destroyed  by  fire, 
and  that  within  the  past  year  plaintiff  has  completed  the  erec- 
tion, on  said  tract,  of  a  large  new  freight  depot,  which  is  ample 
in  size  and  appointment  to  supply  its  needs  in  this  behalf  for 
the  present  and  the  reasonably  near  future;  that  this  depot, 
with  the  yards,  etc.,  is  only  about  a  mile  from  the  business 
district  of  the  city,  and  is  practically,  if  not  equally,  as  close 
to  this  portion  of  the  city  as  any  depot  used  by  the  plaintiff 
for  the  accommodation  of  its  patrons  during  the  period  of 
twenty-seven  years ;  that  the  proposed  new  depot  would  be  only 
one-half  mile  nearer  to  the  business  district  of  the  city,  and 
that  it  would  not  enable  plaintiff  to  accommodate  or  serve  with 
railroad  facilities  any  greater  number  of  people  or  a  greater 
territory  than  it  can  serve  with  the  depot  and  yards  it  now 
has.  To  these  allegations  the  plaintiff  interposed  a  general  de- 
murrer, which  the  court  sustained,  and  thereupon,  '*  without 
proof  except  the  complaint  and  the  admissions  and  the  evidence 
of  the  allegations  contained  in  the  answer,''  made  and  entered  an 
order  of  condemnation.    The  appeal  is  from  the  order. 

1.  It  is  contended  that  the  court  erred  in  sustaining  the 
demurrer.  The  position  assumed  by  counsel  is,  that  the  plain- 
tiff is  entitled  to  condemn  and  take  the  land  in  controversy  if 
it  can  show  a  reasonable  necessity  for  its  use;  but  that  neither 
it  nor  any  other  corporation  which  may  take  by  condemnation 
can  add  to  its  holdings  merely  to  serve  its  convenience  or  en- 
hance the  profits  of  its  business. 

After  defining  what  are  public  uses  and  enumerating  the 
classes  of  property  which  may  be  taken  by  the  right  of  eminent 
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domain,  the  statute  (Bey.  Codes,  sec.  7334)  declares:  '^Before 
property  can  be  taken  it  must  appear :  1.  That  the  use  to  which 
it  is  to  be  applied  is  a  use  authorized  by  law.  2.  That  the  tak- 
ing is  necessary  to  such  use.  •  •  •  **  That  the  taking 
sought  is  one  authorized  by  law,  under  proper  circumstances,  is, 
in  view  of  the  provisions  of  the  Bevised  Codes  as  they  have  been 
construed  by  this  court,  rightly  conceded.  (Bev.  Codes,  sees. 
3895,  4271,  4275,  7331 ;  State  ex  rel  Bloomington  L.  &  L.  S.  Co. 
V.  District  Court,  34  Mont.  535,  115  Am.  St.  Bep.  540,  88  Pac. 
44.) 

In  their  argument,  counsel  on  both  sides  have  devoted  much 
[1]  attention  to  the  question  whether  the  term  ''necessary,'* 
as  used  in  the  statute,  imports  absolute  necessity,  or  only  such 
as  may  be  characterized  as  reasonable  in  view  of  the  purpose  to 
which  the  property  sought  to  be  condemned  is  to  be  devoted  and 
the  benefits  to  accrue  therefrom  to  the  public.  Considering  this 
subject,  this  court,  in  Butte,  A.  &  Pac,  Ry.  Co.  v.  Montatia  TJ. 
Ry.  Co.,  16  Mont.  504,  50  Am.  St.  Bep.  508,  41  Pac.  232,  31  L. 
B.  A.  298,  said:  **We  have  used  the  word  'necessary'  advisedly 
throughout  this  opinion,  although  when  we  say  that  the  route 
chosen  by  the  Butte,  Anaconda  &  Pacific  requires  the  taking 
of  the  lands  in  question  as  necessary  for  public  use,  we  do  not 
mean  that  there  is  an  absolute  necessity  of  the  particular  loca- 
tion they  seek.  But,  under  the  statute,  such  an  absolute  neces- 
sity is  not  a  prerequisite  to  the  exercise  of  the  law  [right]  of 
eminent  domain."  In  another  part  of  the  opinion  the  rule  is 
stated  thus:  **It  would  be  difficult  to  lay  down  any  specific  rule> 
as  to  the  measure  of  the  necessity,  of  sufficient  scope  to  include 
all  cases.  It  may  be  observed  generally  that  necessary  in  this 
connection  does  not  mean  an  absolute  or  indispensable  necessity, 
but  reasonable,  requisite  and  proper  for  the  accomplishment  of 
the  end  in  view,  under  the  peculiar  circumstances  of  the  case.*' 

That  the  appropriation  of  a  particular  piece  of  property  would 
promote  convenience  of  operation  and  enhance  the  profits  of  the 
[2]  business  of  a  railroad  company  is  not  alone  a  sufficient 
reason  for  permitting  it.  The  right  to  take  may  be  of  great  value 
to  any  corporation  which  may  exercise  the  privilege,  "but  that 
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is  an  incident  which  must  be  subordinated  by  the  courts  to  the 
public  use  and  to  the  consideration  of  the  benefits  to  accrue  to 
the  public  by  the  construction  of  the  contemplated  project." 
(Butte,  A.  &  Pac,  By.  Co.  v.  Montana  U.  By.  Co.,  supra.)  Con- 
venience, economy,  expedition,  and  necessity  for  facilities  for 
competition  may  all  be  inducing  considerations,  in  that  they  all 
contribute  indirectly  to  efficient  service;  but  a  corporation  in 
charge  of  a  public  use  may  not  condemn  whatever  it  may  find 
it  convenient  and  advisable  to  acquire,  on  the  sole  ground  that 
it  may  save  expense  or  add  to  the  profits  of  the  business. 
(Spring  Valley  Waterworks  v.  San  Mateo  Waterworks,  64  Cal. 
123,  28  Pac.  447 ;  Prather  v.  Bailroad  Co.,  52  Ind.  16 ;  Jefferson 
V.  Hazeur,  7  La.  Ann.  182;  New  York  etc.  B.  B.  Co.  v.  Kip,  46 
N.  Y.  546,  7  Am.  Rep.  385 ;  Eldredge  v.  Smith,  34  Vt.  484 ;  Fen- 
wick  V.  East  London  By.  Co.,  L.  R.  20  Eq.  544.) 

The  provisions  of  the  Code  (sees.  3895,  4271,  4275),  supra, 
are  exceedingly  liberal  in  bestowing  upon  railroad  corporations 
the  power  to  appropriate  the  property  of  the  citizen  to  carry 
forward  the  public  service ;  but  they  must  nevertheless  be  inter- 
preted in  the  light  of  section  7334 ;  and  the  rule  of  necessity  as 
laid  down  in  Butte,  A.  <fe  Pac.  By.  Co.  v.  Montana  U.  By,  Co., 
supra,  must  be  determinative  of  the  right  to  take  in  each  in- 
stance. Changing  circumstances  may  render  it  necessary,  from 
time  to  time,  for  the  corporation  to  change  the  location  of  its 
line,  or  its  depots,  yards  and  appurtenant  tracks  at  a  particular 
station,  and  for  this  purpose  to  appropriate  additional  land 
(Chicago  etc.  By.  Co.  v.  People  ex  ret.  Langhams,  222  111.  396, 
78  N.  E.  784) ;  yet,  the  rule  of  necessity  must  prevail.  Mere 
desire  to  effect  such  a  change,  or  choice  of  the  officers  of  the  cor- 
poration to  make  it,  in  the  absence  of  some  showing  that  the 
public  welfare  will  be  served  by  it,  is  not  sufficient. 

In  view  of  these  governing  principles,  do  the  facts  stated  in 
the  answer  constitute  a  conclusive  reason  why  the  plaintiff  may 
not  appropriate  the  land  in  controversy?  At  best  they  show 
only  that  the  plaintiff  already  has  sufficient  land  to  meet  its 
necessities  as  they  have  existed  heretofore.  But  they  do  not 
negative  the  idea  that  a  change  of  circumstances  wrought  by  an 
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increase  of  population,  or  a  revolution  or  alteration  in  the  busi- 
ness necessities  of  the  community  requiring  a  more  economicali 
expeditious  or  convenient  service,  is  the  motive  which  prompts 
the  plaintiff,  or  that  circumstances  have  intervened  which  have 
created  a  necessity  for  competition  by  the  plaintiff  with  other 
carriers.  The  fact  that  the  plaintiff  has  recently  erected  a  new 
freight  depot,  or  that  the  one  now  proposed  is  only  half  a  mile 
nearer  the  business  district  of  the  city,  is  not  conclusive.  Even 
[3]  so,  all  the  allegations  are  matters  of  evidence  which  are 
competent  as  reflecting  upon  the  issue  of  necessity;  but  it  was 
neither  proper  nor  necessary  to  plead  them.  The  demurrer  was 
therefore  properly  sustained. 

2.  The  second  assignment  presents  the  question  whether,  upon 
the  admissions  in  the  answer  and  without  further  proof,  the 
court  was  justified  in  making  the  order.  Under  the  rule  stated 
[4]  above,  the  burden  was  upon  the  plaintiff  to  show  a  neces- 
sity for  the  taking.  The  facts  alleged  in  the  answer  do  not 
tend  in  any  way  to  show  such  necessity,  except  so  far  as  it  ap- 
pears from  them  that  the  proposed  new  depot  will  be  half  a  mile 
nearer  to  the  business  district  of  the  city.  Therefore,  aside 
[5]  from  the  expressed  desire  of  the  plaintiff  to  effect  the 
change  manifested  by  its  institution  of  this  proceeding,  and  the 
possible  inference  that  the  new  depot  might  be  more  conven- 
iently located  than  the  one  now  in  use,  there  was  nothing  before 
the  court  to  justify  the  order.  In  view  of  the  direct  issue  upon 
the  question  of  necessity,  these  two  inferences  alone  are  not  suffi- 
cient to  sustain  it.  The  circumstances  as  they  actually  exist 
may  be  such  as  to  justify  the  proposed  appropriation,  but  they 
were  not  made  apparent  by  the  proof.  The  property  rights  of 
the  citizen  cannot  be  invaded,  even  for  public  purposes,  except 
upon  a  substantial  showing  that  the  invasion  is  necessary. 

The  order  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed  and  remanded. 

Mr.  Justicb  Smith  and  Mr.  Justice  Holloway  concur. 
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ANDBIEUX  BT  AL.,  Respondents,  v.  CITY  OP  BUTTE  bt  al,, 

APPE2LLANTS. 

(No.  3,055.) 
(Sabmitted  January  17,  1912.    Decided  January  25,  1912.) 

[121  Pae.  291.] 

Injunction — Police  Interference — Injury  to  Business — Houses 
of  Prostitution — Messenger  Service — Minors. 

Police  Officers — ^Dntj  of,  in  Enforcement  of  Criminal  Laws. 

1.  It  is  the  duty  of  the  police  department,  independently  of  city 
ordinances  to  that  effect,  to  assist  in  enforcing  the  criminal  laws 
of  the  state. 

Injunction — ^Police  Interference — ^Houses  of  Prostitution — ^Messenger  Ser- 
vice—Minors. 

2.  A  writ  of  injunction  held  to  have  been  improperly  panted  to 
prevent  police  interference  with  plaintiflF's  messenger  service,  though 
it  did  injure  his  otherwise  lawful  business,  where  the  officers  were 
enforcing  an  ordinance  which  made  the  presence  of  minors  in  and 
about  bouses  of  prostitution  unlawful. 

Appeal  from  District  Court,  Silver  Bow  County;  John  J5* 
McCleman,  Judge. 

Suit  by  Oscar  Andrieux  and  another,  doing  business  under 
the  name  and  style  of  the  Independent  Messenger  Company, 
against  the  City  of  Butte  and  others.  From  an  order  granting 
an  injunction  pendente  lite,  defendants  appeal.    Reversed. 

Mr.  H.  Lowndes  Maury,  Mr.  John  A.  Smith,  and  Mr.  N.  A. 
Rotering,  for  Appellants,  submitted  a  brief;  Mr.  Smith  argued 
the  cause  orally. 

Messrs.  Davies  it  Lyon  submitted  a  brief  in  behalf  of  Respond- 
ents ;  Mr.  Lyon  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  granting  an  injunction  pen- 
dente lite.  The  complaint  sets  forth  that  plaintiffs  are  engaged 
in  furnishing  messenger  service  to  the  general  public  in  Butte; 
that  they  have  invested  large  sums  of  money,  and  have  con- 
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nected  their  office  with  the  homes  and  places  of  business  of  their 
patrons  by  wires ;  that  by  means  of  call-boxes  their  patrons  are 
enabled  to  call  upon  plaintiffs  for  messengers  whenever  such 
service  is  needed;  that  among  plaintiffs'  patrons  in  whose  places 
of  business  these  call-boxes  are  installed,  and  who  are  supplied 
with  messenger  service,  are  many  persons  living  and  conduct- 
ing business  in  what  is  known  as  the  "restricted  district*'  of 
Butte;  and  that  plaintiffs'  business  with  these  people  is  of  great 
value.  It  is  then  alleged  that  the  defendants  have  caused  one 
of  plaintiffs'  employees  engaged  in  discharging  his  duties  in 
such  district  to  be  arrested  and  threaten  to  continue  to  arrest 
plaintiffs'  employees  working  in  such  district,  and  will,  unless 
restrained,  carry  out  their  threat  and  destroy  plaintiffs'  busi- 
ness so  far  as  the  restricted  district  is  concerned;  that  defend- 
ants have  ordered  plaintiffs  to  remove  the  call-boxes  in  that 
district  and  threaten,  unless  plaintiffs  comply,  to  remove  such 
boxes  themselves.  Upon  this  complaint  an  order  to  show  cause 
was  issued,  and  upon  the  return  the  defendants  presented  a  veri- 
fied answer,  certain  affidavits,  and  oral  testimony.  At  the  con- 
clusion of  the  hearing  the  court  granted  an  injunction  pendente 
lite,  and  this  appeal  followed. 

In  the  answer  presented  by  the  defendants  it  is  alleged  that 
the  houses  in  the  restricted  district  of  Butte  are  used  for  the 
purpose  of  prostitution;  that  lewd,  idle,  and  vicious  characters 
assemble  therein;  that  by  means  of  the  call-boxes  and  wires  in- 
stalled by  plaintiffs  in  such  district  the  inmates  of  the  houses 
therein  call  upon  plaintiffs  for  messengers,  and  in  response 
thereto  plaintiffs  furnish,  as  messengers  to  such  inmates,  minors 
— boys  under  the  age  of  seventeen — ^to  carry  messages  to  and 
from  such  inmates ;  that  the  boys  so  employed  enter  the  houses  in 
such  district ;  and  that,  by  means  of  the  service  so  furnished  by 
plaintiffs  to  the  inmates  of  such  houses,  the  vice  and  crime  of 
prostitution  is  promoted,  developed,  and  extended.  It  is  further 
alleged  that  the  employment  of  minors  to  perform  messenger  ser- 
vice among  the  inhabitants  of  such  district  tends  to  debase  the 
minors  so  employed  and  to  extend  and  promote  vice  and  crime. 
The  defendants  then  admit  that  they  caused  one  of  plain- 
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tifFs'  employees  to  be  arrested,  but  allege  that  he  was  a  minor 
under  seventeen  years  of  age,  and  then  plead  two  ordinances  of 
the  city  and  seek  to  justify  under  them.  Ordinance  150  makes 
all  houses  of  prostitution  public  nuisances  and  provides  penal- 
ties. Ordinance  No.  129  makes  it  unlawful  to  employ  minors 
in  or  about  houses  of  prostitution  or  certain  other  places  men- 
tioned, with  an  exception  hereafter  to  be  noted.  Upon  the  hear- 
ing these  ordinances  were  read  in  evidence,  as  were  aflSdavits 
of  certain  police  officers.  There  was  also  offered  oral  testimony 
which  need  not  be  considered  in  detail.  Suffice  it  to  say  that 
we  think  the  evidence  offered  tends  to  support  the  allegations 
of  the  answer,  and,  as  it  was  not  controverted,  it  will  be  takeo 
to  prove  whatever  it  tends  to  prove,  so  far  as  this  appeal  is  con- 
cerned. The  question  presented,  then,  is:  Should  a  court  of 
equity  by  injunction  protect  these  plaintiffs  in  carrying  on  their 
business  in  the  restricted  district  of  Butte,  under  the  circum- 
stances as  they  are  thus  made  to  appear? 

The  position  of  respondents,  as  indicated  in  the  brief  of  their 
counsel,  is  that  it  does  not  appear  that  their  business  falls  within 
the  prohibition  of  section  1  of  Ordinance  129.  There  is  a  pro- 
viso in  that  section  exempting  from  its  operations  minors  whose 
parents  or  guardians  consent  to  their  employment  in  the  places 
mentioned.  But  it  is  not  within  the  power  of  a  parent  or 
guardian  of  a  minor  to  make  lawful  the  employment  of  such 
minor  about  a  house  of  prostitution,  if  his  employment  there 
is  in  aid  of  the  business  of  prostitution  or  assists  in  furtherins^ 
that  business,  for  the  business  itself  is  unlawful  (Rev.  Codes, 
sec.  8397),  and  everyone  who  aids,  assists,  or  abets  it  is  guilty 
of  a  misdemeanor.  But  section  2  of  Ordinance  129  is  broader  in 
its  terms.  It  provides:  ** Hereafter  it  shall  be  unlawful  for  any 
person  or  persons,  firm,  copartnership  or  corporation  to  allow  or 
permit  any  minor  to  loiter  in  or  around,  to  be  in  or  about  or  to 
frequent  any  place  of  business  or  other  place  mentioned  in  sec- 
tion 1  of  this  ordinance."  The  places  mentioned  in  section  1  in- 
clude houses  of  prostitution.  If  the  police  department  of  Butte 
needed  authority  by  city  ordinance  to  prohibit  the  emplojrment 
of  minors  in  or  about  the  houses  of  prostitution,  or  to  prevent 
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the  use  of  the  call-boxes  and  wires  in  such  houses,  the  section 
above  and  Ordinance  150  furnish  ample  authority. 

But  independently  of  city  ordinance,  it  was  the  duty  of  the 
[1]  police  department  to  assist  in  enforcing  the  criminal  laws 
of  the  state  (State  ex  rel,  Qtiintin  v.  Edwards,  38  Mont.  250, 
99  Pac.  9iO)y  and,  if  the  means  resorted  to  tend  in  that  direc- 
tion, plaintiffs  cannot  be  heard  to  complain  that  the  enforce- 
ment of  the  laws  militates  against  the  success  of  their 
£2]  business.  Their  loss  from  this  police  surveillance  was  but 
an  incident  arising  from  their  unfortunate  connection  with 
these  outcasts.  (Pon  v.  Wittman,  147  Cal.  280,  81  Pac.  984,  2 
L.  B.  A.,  n.  8.,  683.)  In  the  case  just  cited,  the  supreme  court 
of  California  was  considering  a  case  somewhat  similar,  in  this: 
that  the  injunction,  while  ostensibly  intended  to  protect  pri- 
vate property  devoted  to  a  legitimate  business,  in  fact  operated 
to  encourage  and  protect  prostitution,  and,  speaking  of  the  sub- 
ject now  under  consideration,  the  court  said:  "These  houses  are 
common  or  public  nuisances.  Their  maintenance  directly  tends 
to  corrupt  and  debase  public  morals,  to  promote  vice,  and  to 
encourage  dissolute  and  idle  habits ;  and  the  suppression  of  nui- 
sances of  this  character  and  having  this  tendency  is  one  of  the 
important  duties  of  government.  The  suppression  of  such 
houses,  as  evidenced  by  the  stringent  laws  concerning  them,  is 
the  public  policy  of  the  state,  and  their  abatement  is  to  be  ao* 
complished  by  any  reasonable  and  effective  means  which  the 
government  shall  adopt,  and  which  does  not  involve  a  breach  of 
the  peace  or  the  invasion  of  private  rights." 

Upon  the  showing  made  by  this  record,  we  do  not  entertain 
any  doubt  that  the  business  of  these  plaintiffs,  as  carried  on  in 
the  restricted  district,  made  them  prima  facie  participants  in 
the  unlawful  business  there  carried  on  by  the  common  prosti- 
tutes. {City  of  Louisville  v.  Wehmhoff,  116  Ky.  812,  76  S.  W. 
876,  79  S.  W.  201,  25  Ky.  Law  Rep.  995,  1924.)  That  a  court 
of  equity  should  not  lend  its  aid  in  furtherance  of  such  business 
is  too  clear  to  require  the  citation  of  authorities. 

The  order  is  reversed. 

Reversed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur* 


44  Mont]  Ik  rb  Beck's  Estatb.  561 


In  Rb  BECK'S  ESTATE.    STATE  bt  al.,  Appellants,  v. 

BARNARD  lt  al.,  Respondents. 

(No.  3,072.) 
(Submitted  January  22,  1912.    Decided  February. 5,  1912.) 

[121  Pac.  784.] 

Probate  Proceedings — Who  may  Take  Under  a  Will — Power 
of  Legislature — State  and  State  Orphans'  Home  Incompetent 
to  Take — Bequests — Interest — Statutory  Construction. 

Wills — ^Who  may  Take  Under — ^Power  of  Legislature. 

1.  The  right  to  make  testamentary  disposition  of  property  depends 
upon  the  will  of  the  legislature,  and  it  alone  has  the  power  to  desig- 
nate those  persons  who  may  take  under  a  wUl. 

Same. 

2.  Under  section  4725,  Bevised  Codes,  only  natural  persons  and 
corporations  formed  for  scientific,  literary  or  solely  educational  pur- 
poses may  take  through  testamentary  disposition;  other  corporations, 
unless  expressly  authorized  by  statute  to  do  so,  cannot  so  take. 

Same — State  Orphans'  Home  may  not  Take. 

3.  Held,  under  section  4725,  Bevised  Codes,  which  is  exclusiye  in 
its  character,  that  the  State  Orphans'  Home,  not  being  a  corpora- 
tion, either  public  or  private,  of  the  nature  designated  therein  as 
capable  of  taking  under  testamentary  disposition,  may  not  do  so. 

Same — State  Incapable  of  Taking. 

4.  Heldj  further,  that  the  state,  not  having  ffiven  its  consent  to 
become  a  beneficiary  under  a  will,  is  incapable  of  taking  as  a 
legatee. 

(Mb.  Justick  Smith  dissenting.) 

Statutory  Construction — State  not  Included  in  General  Provisions. 

5.  The  purpose  of  legislation  being  to  prescribe  rules  to  regulate 
the  conduct  and  protect  and  control  the  rights  of  the  citizen,  the 
state  is  not  included  within  the  provisions  of  a  statute  unless  it  is 
specifically  so  declared. 

Wills — ^Bequests  to  Debtors — ^Interest. 

6.  Where  a  testator  had  madie  a  bequest  of  $3,000  'less  a  note  of 
$2,000"  held  by  him  against  the  beneficiary,  the  court  properlj  decreed 
that  the  latter  was  entitled  under  the  will  to  recedve  only  such  balance 
of  the  $3,000  bequeathed  as  would  remain  after  deducting  the  principal 
sum  named  in  the  note,  together  with  interest  thereon  up  to  the  date 
of  probate  of  the  will. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Ian,  Judge. 

Pbogeedinq  by  the  state  in  its  own  behalf  and  that  of  the 
State  Orphans'  Home  to  have  ascertained  and  declared  the 
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rights  of  all  persons  entitled  to  share  in  the  distribution  of  the 
estate  of  Josiah  F.  Beck,  deceased.  Prom  the  decree  Agnes 
Beck,  widow  of  deceased,  the  state,  the  State  Orphans'  Home, 
and  others  appealed.    AfSrmed. 

Mr,  Albert  J.  Oalen,  Attorney  General,  Mr,  W.  H.  Poorman, 
and  Mr.  J,  A.  Poore,  Assistant  Attorneys  General,  submitted  a 
brief  in  behalf  of  the  State  and  the  State  Orphans'  Home;  Mr. 
Poore  argued  the  cause  orally. 

The  State  Orphans'  Home  is  a  state  institution,  a  mere  agency 
of  the  state  by  means  of  which  the  state  exercises  its  powers  and 
discharges  its  duties  through  its  state  officials ;  it  has  neither  cor- 
porate entity  nor  corporate  powers,  and  is,  therefore,  not  a  cor- 
poration. (Weary  v.  State  University,  42  Iowa,  335.)  Deci- 
sions of  other  states  relating  to  similar  questions,  but  under 
diflfering  constitutions,  statutes  and  conditions,  may  be  found 
collected  in  State  ex  rel.  Little  v.  Board  of  Regents,  55  Kaa. 
389,  40  Pac.  656,  29  L.  R.  A.  378;  In  re  Boyer's  Estate,  123  Cal. 
614,  56  Pac.  461,  44  L.  R.  A.  364.  The  State  Orphans'  Home 
being  a  state  institution,  not  a  corporation,  either  public  or  pri- 
vate, and  being  in  eflfect  and  in  fact  the  state  acting  in  the  exer- 
cise of  its  authority  and  in  the  discharge  of  its  duty,  the  ques- 
tion then  arises,  May  the  state  lawfully  take  a  bequest  or  devise  ? 

The  state  is  a  sovereignty.  As  a  sovereign  it  may  exercise 
any  power  not  taken  away  from  it.  The  right  to  take  and  hold 
property  is  a  necessary  incident  of  sovereignty.  The  state  Con- 
stitution is  a  limitation  on  power ;  not  a  grant  of  power.  Hence 
the  state  retains  all  power  not  taken  away  from  it  by  the  Consti- 
tution itself.  (Missouri  Biver  Power  Co,  v.  Steele,  32  Mont. 
433,  80  Pac.  1093.)  The  Constitution  does  not  limit  the  power 
of  the  state  in  the  taking  of  property,  but  clearly  recognizes  the 
unlimited  power  and  authority  of  the  state  to  take  and  hold 
property  when  required  for  the  use  of  the  state,  or  by  the  state 
for  the  use  of  any  of  its  institutions.  Section  1  of  Article 
XVII  of  the  state  Constitution  provides,  in  part:  **A11  lands 
acquired  by  gift  or  grant  or  devise  •  •  •  shall  be.  public 
lands  of  the  state  and  shall  be  held  in  trust  for  the  public 


44  Mont.]  In  bb  Beck's  Estatb.  563 

•  •  •  for  the  respective  purposes  for  which  they  have  been 
or  may  be  granted,  donated  or  devised."  Section  2  of  Article 
XI  provides  that  ''all  other  grants,  gifts,  devises  or  bequests 
made  to  the  state  for  general  educational  purposes"  shall  con- 
stitute a  part  of  the  school  fund.  The  right  and  power  of  the 
state  to  take  and  hold  property  by  bequest  or  devise  is  not  only 
inherent  in  the  state  as  sovereign,  but  that  right  is  expressly 
recognized  by  the  state  Constitution. 

By  reason  of  these  provisions  of  the  Constitution  the  legis- 
lature cannot  take  from  the  state  this  power  inherent  in  it  and 
recognized  and  affirmed  by  the  Constitution,  although  it  may 
be  that  the  legislature,  acting  for  and  on  behalf  of  the  state, 
and  vested  with  plenary  authority  to  establish  the  policy  of 
the  srtate,  to  provide  the  means  of  supporting  the  state,  includ- 
ing the  institutions  thereof,  and  to  legislate  for  the  common 
good,  may  by  a  general  law  renounce  any  and  all  bequests,  gifts 
and  devises  and  refuse  to  accept  the  same.  But  the  legislature 
of  Montana  never  has,  or  attempted  in  any  manner,  to  devest  the 
state  of  this  power,  nor  in  any  manner  to  curtail  or  limit  that 
power,  but  it  has  distinctly  and  directly  recognized  such  power, 
and  that  too  in  the  very  Act  which  relates  to  the  various  state 
institutions  among  which  this  appellant  is  named.  (Chap.  73, 
Laws  of  1909,  p.  7j  see,  also,  sees.  29  and  7330  et  seq.,  Rev. 
Codes.) 

The  state  has  the  undoubted  right  to  accept  property  by  dona- 
tion, gift  or  grant  during  the  lifetime  of  the  grantor.  A  be- 
quest or  devise  is  only  a  donation,  gift  or  grant  to  take  effect 
after  the  death  of  the  grantor,  and  as  there  is  no  limit  either 
in  the  Constitution  or  the  statute  as  to  the  class  or  kind  of 
property  which  may  be  owned  by  the  state,  or  as  to  when  it 
may  acquire  title  thereto,  the  fact  that  the  grantor  or  benefactor 
is  dead  at  the  time  the  grant  or  gift  takes  effect  can  make  no 
difference  with  the  right  and  power  of  the  state  to  accept.  The 
following  authorities  sustain  the  right  and  power  of  the  state 
to  take  under  the  will:  Dickson  v.  United  States,  125  Mass. 
311,  28  Am.  Rep.  230;  In  re  Yale  College,  67  Conn.  237,  34 
Atl.  1036;  2  Underbill  on  Wills,  sec.  819;  Bedford  v.  Bedford, 
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99  Ey.  273,  35  3.  W.  926 ;  36  Gyc.  869 ;  18  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  p.  741. 

Furthermore,  the  State  Orphans'  Home  may  take  as  an  edu- 
cational, charitable  or  benevolent  society  or  institution  under 
the  provisions  of  section  4762,  Revised  Codes.  This  section  of 
our  Code  is  practically  the  same  as  section  1313  of  the  Civil 
Code  of  California.  In  the  Matter  of  the  EstcUe  of  Richard 
Tobin,  reported  in  My  rick's  Probate  Reports,  page  134,  a  be- 
quest was  made  to  the  Boys'  Roman  Catholic  Orphan  Asylum, 
a  charitable  institution,  and  it  was  held  in  that  case  that  the 
effect  of  section  1313  (our  section  4762)  is  to  qualify  the  terms 
of  section  1275  (our  section  4725),  and  charities  and  benevcdent 
societies  and  corporations  may  take  under  the  will.  Charitable 
donations  are  looked  upon  with  favor  by  the  courts  and  are 
carried  into  effect  whenever  it  is  possible  to  do  so.  {In  re  Estate 
of  Waiey,  128  Cal.  12,  60  Pac.  471 ;  6  Cyc.  949 ;  5  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  697.) 

Messrs,  Mattison  &  Cavanaugh  submitted  a  brief  in  behalf  of 
Appellants  James  R.  and  William  Dickey. 

By  the  terms  of  the  will  these  appellants  were  bequeathed  the 
sum  of  $3,000  in  money,  less  a  note  of  $2,000.  The  language 
of  the  will  is  clear  and  concise.  If  the  testator  had  intended 
to  deduct  accrued  or  accruing  interest  on  the  note  from  this 
bequest,  he  surely  would  have  said  so.  He  evidently  intended 
to  give  something,  and  at  the  same  time  make  such  mention 
of  the  note  that  it  could  not  entirely  consume  his  gift;  other- 
wise, he  could  and  would  have  simply  given  the  note.  Where 
an  absolute  gift  is  made  in  clear  and  express  terms,  or  as  is 
sometimes  expressed,  in  positive  language,  the  construction  is 
that  the  interest  thus  given  shall  not  be  taken  away,  cut  down 
or  diminished  by  subsequent  vague  and  general  expressions. 
(Underbill  on  the  Law  of  Wills,  sec.  358 ;  Missouri  Baptist  Sani- 
taHum  V.  McCune,  112  Mo.  App.  332,  87  S.  W.  93 ;  Turber  v. 
Batty,  62  N.  W.  995;  In  re  Dalrymple's  Estate,  13  Pa.  Sup.  Ct. 
287.), 
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Messrs.  Nolan  dk  Donovan,  Mr.  B.  L.  Clinton,  and  Messrs. 
Lamb  &  Walker,  for  Eespondente,  other  than  Agnes  Beck,  sub- 
mitted a  brief;  Mr.  Donovan  and  Mr.  Clinton  argued  the  cause 
orally. 

Assuming  for  the  purpose  of  argument  that  the  state  of  Mon- 
tana is  the  real  party  in  interest  in  this  case,  and  that,  as  alleged 
by  counsel  for  appellants,  this  bequest  is  in  effect  a  bequest  to 
the  state  of  Montana,  can  the  same  be  upheld  t  The  right  to 
bequeath  property  is  not  a  natural  or  inherent  right  which  can- 
not be  taken  from  a  party;  but,  on  the  contrary,  is  a  privilege 
founded  upon  the  permission  granted  by  the  state.  {Oelsthorpe 
V.  FumeU,  20  Mont.  299,  51  Pac.  267,  39  L.  R.  A.  170 ;  In  re 
Walker,  110  Cal.  387,  52  Am.  St.  Rep.  104,  42  Pac.  815,  30  L. 
R.  A.  460;  In  re  Little,  22  Utah,  204,  61  Pac.  899;  Evans  v. 
Price,  118  111.  593,  8  N.  E.  854 ;  Patton  v.  Patton,  39  Ohio  St. 
690.) 

The  Constitution  of  the  state  is  not  a  grant  of  power  to  the 
legislature,  but  is  a  limitation  of  power;  and,  except  as  limited 
by  the  Constitution,  the  i>ower  of  the  legislature  is  unqualified. 
(State  V.  French,  17  Mont.  54,  41  Pac.  1078,  30  L.  R.  A.  415; 
Missouri  R.  P.  Co.  v.  Steele,  32  Mont.  433,  80  Pac.  1093.)  In 
the  exercise  of  this  power  the  legislature  has  enacted  section 
4725,  Revised  Codes,  declaring  who  may  take  by  will.  It  was 
incumbent  upon  the  appellant  to  show,  first,  that  it  is  a  *' per- 
son" within  the  meaning  of  that  section;  and,  secondly,  that  it 
is  not  within  the  prohibitory  class  relating  to  corporations.  A 
statute  substantially  the  same  as  the  above  statute  was  construed 
by  the  court  of  appeals  of  New  York  and  the  supreme  court  of 
the  United  States,  and  it  was  held  by  these  tribunals  that  under 
such  a  statute,  a  body  politic,  to-wit,  the  United  States,  could 
not  take  because  not  a  ** person."  (See  In  re  Fox,  52  N.  T.  530, 
11  Am.  Rep.  751;  United  States  v.  Fox,  94  U.  S.  315,  24  L.  Ed. 
192 ;  also,  McBride  v.  Pierce  County  Commrs.,  44  Fed.  17 ;  State 
v.  Taylor,  7  S.  D.  533,  64  N.  W.  548.) 

The  same  view  is  supported  by  the  statutory  definition  of  the 
word  ''person."     (Rev.  Codes,  sec.  6224.) 


566  In  be  Beck's  Estate.  [Dec  T.  '11 

It  is  obvious  that  the  state  is  not  a  ''natural  person,"  and  it 
is  equally  obvious  that  it  is  not  a  corporation  within  the  ordinary 
meaning  of  that  term.     (Rev.  Codes,  sees.  3805  and  3806.) 

In  the  Constitution  we  find  many  restrictions  upon  private 
and  municipal  corporations.  (Const.,  Arts.  XV  and  XVI.)  It 
has  never  been  understood  that  these  restrictions  or  qualifications 
of  power  had  any  application  to  the  state  itself,  for  the  state  is 
not  a  creature  of  law  but  is  the  organization  perfected  by  the 
people  of  the  territory  under  and  by  virtue  of  the  Enabling  Act. 
If,  then,  the  state  of  Montana  is  not  a  corporation,  it  is  plain 
that  it  is  not  a  person  within  the  meaning  of  section  4725  of  the 
Revised  Codes. 

Messrs,  Breen  dk  Jones  submitted  a  brief  in  behalf  of  Respond- 
ents Mary  E.  and  Daniel  S.  Rice. 

Corporations  created  under  section  1  of  Article  X  of  the 
Montana  Constitution,  as  the  State  Orphans'  Home,  are  sub- 
ject to  the  provision  of  section  4725,  Revised  Codes.  {In  re 
Royers'  Estate,  123  Cal.  614,  56  Pac.  461,  44  L.  R.  A.  364.)  And 
it  follows,  that  unless  the  ''Home"  comes  within  the  operation 
of  this  provision,  or  is  expressly  authorized  by  statute  to  take  by 
will,  the  devise  in  the  present  case  must  fail.  That  it  is  not  a 
scientific  or  literary  corporation  is  obvious.  Neither  is  it  one 
formed  for  solely  educational  purposes.  Nor  was  it  viewed  as 
an  educational  institution  at  the  time  of  its  creation,  because 
when  established  it  was  not  placed  under  the  supervision  of 
the  state  board  of  education,  as  is  required  by  constitutional 
mandate.  (Mont.  Const.,  sec.  11,  Article  XII.)  Nor  does  the 
law  view  the  ''Home"  as  an  educational  institution.  {Sargeni 
V.  Board  of  Edtication,35  Misc.  Rep.  321,  71  N.  T.  Supp.  954.) 
Nor  is  the  "Home"  expressly  authorized  by  statute  to  take, 
within  the  meaning  of  section  4725.  The  fact  that  the  amend- 
ment of  1909  (Laws  1909,  p.  97)  designates  the  manner  in  which 
devises  shall  be  made  does  not  expressly  authorize  the  "Home" 
to  take ;  it  simply  designates  how  institutions  expressly  author- 
ized shall  receive. 
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The  contention  of  counsel  that  section  4762  of  the  Revised 
Codes  authorizes  the  "Home**  to  take  by  will  is  likewise  errone- 
ous. That  section  refers  solely  to  gifts  to  benevolent  and  chari- 
table corporations  organized  under  the  laws  of  the  state  herein- 
before referred  to,  and  is  intended  and  is  a  limitation  upon  the 
right  of  corporations  of  that  character  to  take  by  will,  and  has 
no  reference  whatsoever  to  public  corporations  created  under 
section  1  of  Article  X,  supra,  under  which  the  **Home"  was 
established.  This  was  the  conclusion  reached  in  New  York, 
where  a  like  limitation  was  found  in  the  chapter  of  the  statutes 
of  that  state  authorizing  the  formation  of  benevolent  and  chari- 
table corporations.  (In  re  Cooney's  Will,  98  N.  Y.  Supp.  676, 
677,  112  App.  Div.  659  j  affirmed  in  187  N.  Y.  546,  80  N.  E. 
1107.) 

Mr,  W.  P,  Davis  submitted  a  brief  in  behalf  of  Appellant 
Agnes  Beck,  and  argued  the  cause  orally. 

We  contend  that  the  court  should  have  awarded  all  the  estate 
(except  the  specific  legacies  agreed  to)  to  Agnes  Beck  alone 
instead  of  partly  to  Agnes  Beck  and  partly  to  the  other  relatives 
of  the  deceased,  and  that,  having  failed  so  to  do  at  the  original 
trial,  the  court  should  have  done  so  in  a  new  trial.  The  court 
having  correctly  held  that  the  Orphans'  Home  cannot  take  under 
Beck's  will,  and  the  will  having  been  renounced  by  the  widow, 
all  property  of  the  estate  (except  the  bequests  referred  to)  was 
properly  held  by  the  court  to  be  distributable  as  intestate  prop- 
erty under  the  Montana  statutes  of  succession.  (Bev.  Codes, 
sec.  4820,  subds.  2  and  4 ;  see  Zn  re  Ingram,  78  Cal.  586,  12  Am. 
St.  Rep.  80,  21  Pae.  435;  In  re  Carmody's  Estate,  88  Cal.  616, 
28  Pac.  373 J  In  re  Nigro's  Estate,  149  Cal.  702,  87  Pac.  384; 
In  re  De  Cigaran's  Estate,  IbQ  Cal.  682,  89  Pac.  833;  Sweetland 
V.  Transberg,  176  Fed.  642.)  The  California  statute  (sec.  1386, 
Cal.  Civil  Code)  was  amended  in  1905  so  as  to  provide  that  the 
children  of  deceased  brothers  or  sisters  might  take  by  right  of 
representation.  (In  re  Nigra 's  Estate,  supra.)  But  the  Mon- 
tana statute  has  never  been  amended,  and  it  stands  the  same  as 
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did  the  California  statute  when  In  re  Ingram,  supra,  was  de- 
cided. 

Mr.  W.  F.  Davies  submitted  a  brief  in  behalf  of  Respondent 
Agnes  Davies,  and  argued  the  cause  orally.  The  greater  portion 
of  the  elaborate  brief  of  counsel  treats  of  the  question :  Assum- 
ing the  Orphans'  Home  is  capable  of  taking  under  the  will,  in 
what  proportions  shall  the  property  be  divided,  the  widow  hav- 
ing renounced  under  the  will  and  elected  to  take  such  share  as 
the  law  will  give  hert  The  opinion  not  touching  upon  the  mat- 
ters thus  discussed  because  of  the  conclusion  reached,  the  points 
made,  with  authorities  cited  in  support  thereof,  are  not  given* 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

Josiah  F.  Beck  died  in  Silver  Bow  county  on  April  28,  1909, 
leaving  an  estate  consisting  of  real  and  personal  property  of 
the  value  approximately  of  $80,000.  He  left  surviving  him 
a  widow,  Agnes  Beck,  several  nephews  and  nieces  and  the  chil- 
dren of  a  deceased  niece.  By  his  will  dated  March  8,  1899,  he 
gave  to  the  widow  the  family  home  in  the  city  of  Butte,  together 
with  the  household  furniture,  and  the  sum  of  $10,000  to  be  paid 
to  her  at  the  discretion  of  his  executors,  from  time  to  time  as 
her  necessities  might  require.  Among  the  other  bequests  made 
by  the  testator  are  the  following:  ''To  James  R.  and  William 
Dickey  (Dickey  Brothers),  now  resident  of  Madison  county, 
Montana,  near  Sheridan,  I  give  and  bequeath  the  sum  of  Three 
Thousand  Dollars  in  money,  less  a  note  for  Two  Thousand  Dol- 
lars held  by  me  against  them.  •  •  •  The  foregoing  condi- 
tions of  my  will  having  been  complied  with,  by  collections  of 
money  and  sale  of  real  and  personal  property,  other  than  that 
already  bequeathed,  the  residue,  if  there  be  any,  I  give  and  be- 
queath to  the  use  and  benefit  of  the  'Orphans'  Home,'  located 
at  Twin  Bridges,  Madison  county,  Montana,  to  be  donated  to 
said  institution,  at  such  times  as  my  executors  may  be  able  to 
fairly  dispose  of  any  property  belonging  to  the  residue  of  my 
estate/'    The  will  was  duly  admitted  to  probate  by  the  district 
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court  of  Silver  Bow  county,  and  Anthony  W.  Barnard,  one  of 
the  persons  named  as  executors  therein,  qualified  and  entered 
upon  the  discharge  of  his  duties.  Thereafter,  on  May  12,  1909, 
the  widow  renounced  the  benefit  of  the  testamentary  provision 
made  for  her,  and  reserved  the  right  of  election  to  take  her 
dower  in  the  real  estate  and  her  share  of  the  personal  property 
under  section  3714,  Revised  Codes,  or,  in  lieu  of  dower,  one-half 
of  the  real  estate,  after  the  payment  of  all  just  debts,  under 
section  3716.  Thereupon  this  proceeding  was  commenced  by 
the  state  of  Montana,  through  the  attorney  general  representing 
the  Orphans'  Home  and  also  in  its  own  behalf,  under  the  pro- 
visions found  in  sections  7670-7672  of  the  Revised  Codes,  to 
have  ascertained  and  declared  the  rights  of  all  persons  to  any 
part  of  the  estate  and  all  interests  therein  and  to  whom  distribu- 
tion thereof  should  be  made.  The  widow  and  all  the  next  of 
kin  of  the  testator,  as  heirs  at  law,  entered  their  appearance  and 
by  answer  contested  the  validity  of  the  residuary  clause  of  the 
will,  on  the  ground  that  neither  the  Orphans'  Home  nor  the 
state  of  Montana  has  legal  capacity  to  take  as  a  legatee.  There 
was  also  a  controversy  between  the  widow  and  the  next  of  kin, 
as  to  what  share  of  the  estate,  if  any,  they  were  entitled  to  in 
case  the  legacy  to  the  Orphans'  Home  should  be  declared  in- 
valid, the  former  contending  that  the  latter  were  not  entitled 
to  any  share  whatever.  The  questions  involved  were  determined 
upon  an  agreed  statement  of  facts.  It  was  stipulated  therein 
that  the  Orphans'  Home  mentioned  in  the  will  is  the  State 
Orphans'  Home  at  Twin  Bridges,  in  Madison  county,  created 
and  established  under  the  provisions  found  in  Part  III,  Chapter 
rV  of  Article  III  of  the  Political  Code  of  1895,  and  Acts  amend- 
atory thereto,  brought  forward  into  the  Revised  Codes  as  sec- 
tions 1249-1280,  inclusive,  and  thereafter  further  amended  by 
the  Act  approved  March  4, 1909  (Laws  of  1909,  Chap.  73,  p.  97). 
No  question  was  made  as  to  any  of  the  other  several  bequests, 
except  that  it  was  contended  by  all  the  parties  in  interest,  other 
than  those  mentioned  as  special  legatees,  that  under  the  terms 
of  the  will  the  Dickey  brothers  were  entitled  to  receive  only 
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sncli  balance  of  the  $3,000  bequeathed  to  them  as  would  remain 
after  deducting  the  principal  sum  named  in  the  note,  admitted 
to  be  still  due  the  estate,  together  with  interest  thereon  up  to 
the  date  of  the  probate  of  the  will.  The  relationship  to  the 
testator  of  all  the  persons  appearing  as  next  of  kin  was  admitted. 
It  is  not  stipulated  in  the  statement  that  the  widow  had  made 
her  election  which  she  had  reserved  in  the  alternative,  before 
the  commencement  of  the  proceeding.  It  was  admitted  pending 
final  decision,  however,  that  she  had  chosen  the  alternative  ac- 
corded to  her  by  section  3716,  supra.  It  was  also  stipulated  in 
open  court  at  the  time  of  final  submission,  that  she  was  in  any 
event  entitled  to  a  homestead  of  the  value  not  to  exceed  $2,500, 
or,  in  lieu  thereof,  $2,500  in  money  over  and  above  the  share  of 
the  real  estate  accorded  to  her  under  section  3716. 

Upon  the  agreed  facts  and  these  admissions  the  court  ascer- 
tained and  decreed:  1.  That  the  residuary  bequest  to  the 
Orphans'  Home  is  void;  2,  that  the  amounts  of  the  special  be- 
quests and  debts  must  be  paid  out  of  the  real  estate ;  3,  that  the 
Dickey  brothers  are  entitled  to  receive  the  sum  of  $3,000,  less 
the  sum  of  $2,000,  with  interest  thereon  to  the  date  of  probate 
of  the  will;  and  4,  that  the  widow  is  entitled  to  receive  (a)  one- 
half  of  all  the  real  estate  belonging  to  the  estate  at  the  death  of 
the  testator,  or  of  the  proceeds  thereof  remaining  after  the  pay- 
ment of  the  specific  legacies  and  debts;  (b)  that  out  of  the  re- 
mainder or  the  proceeds  thereof  she  is  entitled  to  a  homestead 
not  exceeding  in  value  $2,500,  or,  at  her  option,  $2,500  in  money ; 
and  (c)  that  she  is  further  entitled  to  one-third  of  the  personal 
property  remaining  in  the  hands  of  the  executor  at  the  date 
of  distribution  after  the  payment  of  the  costs  of  administra- 
tion. It  was  decreed  that  the  next  of  kin  were  entitled  to  the 
residue  of  the  estate  per  stirpes.  After  the  final  decision,  the 
widow  and  the  next  of  kin  adjusted  their  controversies.  Those 
are  therefore  not  now  involved  in  this  case.  As  against  the 
state  and  the  Orphans'  Home,  the  widow  made  her  motion  for 
a  new  trial.  This  was  overruled.  She  has  appealed  from  the 
decree  and  order  overruling  her  motion.    The  state  and  the 
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Orphans'  Home  have  appealed  from  the  decree,  as  have  also  the 
Dickey  brothers. 

The  appeals  of  the  widow  and  the  state  and  Orphans'  Home 
present  two  questions,  viz.:  (1)  Is  the  Orphans'  Home  a  person 
capable  of  taking  as  legatee  under  the  Act,  and,  if  not,  constru- 
ing the  will  as  manifesting  an  intention  on  the  part  of  the  tes- 
tator to  make  the  state  his  beneficiary,  is  the  state  capable  of 
taking;  and  (2)  to  what  share  is  the  widow  entitled!  If  the 
first  of  these  questions  is  answered  in  the  negative,  it  will  be 
unnecessary  to  answer  the  second,  because,  as  noted  in  the  state- 
ment of  facts,  after  the  decision  by  the  district  court  the  widow 
and  next  of  kin  adjusted  their  controversies  by  stipulation,  and, 
as  stated  in  the  brief  of  counsel  for  the  widow,  her  appeals  were 
taken  only  in  order  to  protect  her  rights  as  against  the  claims 
made  on  behalf  of  the  state. 

The  right  to  make  testamentary  disposition  of  property  depends 
[1]  entirely  upon  the  will  of  the  legislature.  It  may  with- 
hold the  right  altogether  or  impose  any  limitations  or  conditions 
upon  it  which  it  chooses.  (In  re  Noyes'  Estate,  40  Mont.  178, 
105  Pac.  1013.)  A  necessary  postulate  of  this  proposition  is, 
that  the  legislature  has  the  exclusive  power  to  designate  those 
whom  the  testator  may  make  the  objects  of  his  bounty.  It  is 
the  general  rule  in  the  United  States  that  in  the  absence  of  some 
special  disability  declared  by  statute,  any  person  may  be  a  lega- 
tee or  devisee.  When  the  statute  of  wills,  in  designating  those 
who  are  capable  of  taking,  employs  the  word  ''persons,"  with- 
out limiting  its  meaning,  it  also  includes  corporations,  in  the 
absence  of  a  prohibition  in  the  charter.  (18  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  741;  7  Id,  721.)  Our  statute  declares:  **A  tes- 
tamentary disposition  may  be  made  to  any  person  capable  of 
taking  the  property  so  disposed  of,  except  corporations  other 
than  those  formed  for  scientific,  literary,  or  solely  educational 
purposes,  cannot  take  under  a  will,  unless  expressly  authorized 
[2]  by  statute."  (Bev.  Codes,  sec.  4725.)  The  evident  mean- 
ing of  this  awkwardly  expressed  provision  is,  that  natural  per- 
sons and  corporations  formed  for  scientific,  literary  or  solely 
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educational  purposes,  may  take  through  testamentary  disposi- 
tion, but  that  no  other  corporation  may,  unless  expressly  author- 
ized by  statute  to  do  so.  If  the  term  ''person"  only  had  been 
used,  the  right  would  have  been  extended  to  any  corporation 
capable  of  taking  and  holding  property;  for,  though  the  term 
** person"  ordinarily  refers  to  a  living  human  being — a  natural 
person — the  definition  given  it  by  other  provisions  of  the  Codes 
includes  corporations  as  well  as  natural  persons.  (Rev.  Codes, 
sees.  16,  6224,  8071,  8099.)  The  same  definition  is  given  in 
each  of  these  sections.  ''A  corporation  is  a  creature  of  the  law^ 
having  certain  powers  and  duties  of  a  natural  person."  (See. 
3805.)  "Corporations  are  either  public  or  private.  Public  cor- 
porations are  formed  or  organized  for  the  government  of  a  por- 
tion of  the  state;  all  other  corporations  are  private."  (Sec. 
3806.)  ''Private  corporations  may  be  formed  by  the  voluntary 
association  of  any  three  or  more  persons  in  the  manner  pre- 
scribed in  this  Article."  [Art.  I,  Div.  I,  Part  IV,  Title  I,  Chap. 
I,  Civil  Code.]     (Sec.  3807.) 

The  State  Orphans'  Home  does  not  fall  within  the  above 
[3]  definitions  either  of  a  public  or  private  corporation.  The 
purpose  of  its  establishment  was  that  it  should  be  "a  home  for 
the  support  and  care  of  orphans,  foundlings  and  destitute  chil- 
dren resident  within  the  state  of  Montana."  (Rev.  Codes,  sec. 
1249.)  In  none  of  the  provisions  of  the  original  Act  creating 
it  nor  in  any  of  the  amendatory  legislation  do  we  find  it  clothed 
with  any  of  the  attributes  of  government.  No  territory  is  as- 
signed over  which  it  has  jurisdiction.  It  cannot  sue  or  be  sued. 
It  cannot  acquire  property  of  any  character.  Its  governing' 
body  cannot  enact  by-laws.  It  cannot  levy  or  collect  taxes  or 
appropriate  money,  or  provide  for  its  own  support,  or  even  pre- 
scribe the  terms  upon  which  children  may  be  admitted  to  it. 
In  short,  it  is  only  an  instrumentality  provided  by  the  state 
to  accomplish  through  the  state's  executive  officers  the  purposes 
stated  in  the  statute.  Therefore  it  is  not  a  public  corporation. 
Nor  is  it  a  private  corporation.  It  was  not  formed  by  the  vol- 
untary association  of  persons  under  the  provisions  of  the  Code, 
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suprat.  It  has  no  charter  defining  its  powers  and  capacities. 
In  itself,  and  apart  from  the  power  of  control  and  management 
conferred  npon  the  executive  officers  of  the  state  goyemment  by 
the  legislation  creating  it,  it  is  not  endowed  with  power  or  capa- 
city of  any  character.  The  title  to  the  property  acquired  for 
its  use  is  vested  exclusively  in  the  state,  and  whatever  support 
it  has,  is  by  the  law  of  its  creation  derived  from  appropriations 
made  from  the  state  treasury.  It  is  not,  therefore,  a  corpora- 
tion at  all.  {Weary  v.  State  University,  42  Iowa,  335.)  It  is 
not,  strictly  speaking,  even  an  educational  institution,  for  though 
it  is  made  incumbent  upon  the  board  of  trustees  to  provide  com- 
mon school  instruction  for  the  inmates  (Rev.  Codes,  sec.  1261), 
this-  provision  is  only  an  incident  to  the  main  purpose  for  which 
it  was  established,  viz.:  **A  home  for  the  support  and  care  of 
orphans,  foundlings  and  destitute  children." 

In  this  state  a  private  corporation  may  not  be  created  by  spe- 
cial law.  (Const.,  Art.  XV,  sec.  2;  Art.  V,  sec.  26.)  If  the 
legislature  had  intended  by  the  Act  to  constitute  the  Home  a 
private  corporation,  under  these  provisions  of  the  fundamental 
law,  the  Act  would  have  been  void.  It  may  be  that  the  legis- 
lature has  the  power  to  create  by  special  Act  a  public  or  quasi- 
public  corporation  to  carry  out  the  purposes  sought  to  be  accom- 
plished by  the  institution.  This  course  was  pursued  by  the 
legislature  of  Kansas  with  reference  to  the  State  University 
{State  ex  rel.  Little  v.  Board  of  Regents,  55  Ean.  389,  40  Pac. 
656,  29  L.  B.  A.  378) ;  and  also  in  California  {In  re  Boyers'  Es- 
tate, 123  Cal.  614,  56  Pac.  461,  44  L.  B.  A.  364) .  But  that  the 
legislature  of  this  state  had  any  such  purpose  in  view  in  estab- 
lishing the  Home  is  not  even  suggested  in  any  provision  of  the 
Act  of  establishment. 

Counsel  contend  that,  though  the  Orphans'  Home  cannot  take, 
as  such,  yet  since  it  was  the  manifest  intention  of  the  testator 
[4]  that  the  state  should  receive  the  benefit  of  his  bounty,  the 
bequest  is  valid  as  to  the  state  and  it  may  take.  The  argument 
is  that  the  state  is  a  sovereign ;  that  the  right  and  capacity  to 
take  and  hold  property  is  one  of  the  incidents  of  sovereignty; 
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and  that  since  the  Constitution  does  not  in  any  way  limit  the 
state's  power  in  this  regard,  it  may  take  by  donation,  devise, 
bequest  or  any  other  mode  of  conveyance  or  transfer  known  to 
the  law.  It  cannot  be  doubted  that  the  power  of  the  legislature 
is  plenary,  except  so  far  as  restrictions  are  imposed  upon  it  by 
the  Constitution.  {Missouri  River  P.  Co.  v.  Steele,  32  Mont. 
433,  80  Pac.  1093.)  But  the  question  here  is  not  the  extent 
of  the  state's  power,  but  whether  the  legislature  in  the  exercise 
of  its  sovereign  power,  in  enacting  the  provision  of  the  Codes, 
supra  (sec.  4725),  intended  to  include  the  state  among  those  who 
may  take  under  a  will.  The  legislature  speaks  for  the  sovereign. 
Its  expressed  will  is,  within  the  limits  of  the  fundamental  law, 
that  of  the  sovereign  itself.  The  purpose  of  legislation  is  to 
[5]  prescribe  rules  to  regulate  the  conduct,  and  protect  and 
control  the  rights,  of  the  citizen.  Therefore,  the  rule  to  be  ob- 
served in  the  construction  of  statutes  is,  that  the  state  is  not 
included  by  general  words  therein  creating  a  right  and  provid- 
ing a  remedy  for  its  enforcement.  In  United  States  v.  Hoar, 
2  Mason,  314,  Fed.  Cas.  No.  15,373,  26  Fed.  Cas.  329,  Mr.  Jus- 
tice Story  said  on  this  subject:  ''In  general,  Acts  of  the  legis- 
lature are  meant  to  regulate  and  direct  the  acts  and  rights  of 
citizens;  and  in  most  cases  the  reasoning  applicable  to  them 
applies  with  very  different,  and  often  contrary,  force  to  the 
government  itself.  It  appears  to  me,  therefore,  to  be  a  safe 
rule  founded  in  the  principles  of  the  common  law  that  the  gen- 
eral words  of  a  statute  ought  not  to  include  the  government,  or 
affect  its  rights,  unless  that  construction  be  clear  and  indisput- 
able upon  the  text  of  the  Act."  (See,  also,  Endlich  on  Inter- 
pretation of  Statutes,  sec.  161 ;  Mayrhofer  v.  Board  of  Education, 
89  Cal.  110,  23  Am.  St.  Rep.  451,  26  Pac.  646,  and  cases  cited ;  In 
the  Matter  of  tJie  WiU  of  Fox,  52  N.  Y.  530 ;  United  States  v. 
Fox,  94  U.  S.  315,  24  L.  Ed.  192;  McBride  v.  Board  of  Commrs. 
of  Pierce  County,  44  Fed.  17.)  The  rule  applies  also  to  laws 
which  are  merely  enabling  in  character,  in  that  they  confer 
rights  not  theretofore  possessed.  In  the  Matter  of  the  WiU  of 
Fox,  supra,  the  court  construed  a  statute  containing  provisions 
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similar  to  those  in  our  own  statute,  supra,  but  dealing  with 
devises  of  real  estate  only.  The  statute  provided:  "Such  de- 
vise may  be  made  to  every  person  capable  by  law  of  holding 
real  estate,  but  no  devise  to  a  corporation  shall  be  valid  unless 
such  corporation  be  expressly  authorized  by  its  charter  or  by 
statute  to  take  by  devise.*'  The  question  at  bar  was  whether 
a  devise  to  the  United  States  fell  within  the  purview  of  the 
statute.  It  was  held  that  the  word  ''corporation,"  as  used 
therein,  referred  to  corporations  created  under  the  laws  of  New 
York,  and  that  without  further  definition  it  could  not  be  held 
to  embrace  a  state  or  nation.  The  court  said  further:  ''In  con- 
struing a  statute,  words  are  to  be  taken  in  their  ordinary  sense, 
unless,  from  a  consideration  of  the  whole  Act,  it  appears  that 
a  different  meaning  was  intended.  The  word  'person'  does  not, 
in  its  ordinary  or  legal  signification,  embrace  a  state  or  govern- 
ment ;  and  there  is  no  ground  to  justify  such  an  extension  of  its 
meaning  in  construing  the  statute  relating  to  devises.  The  gift 
in  the  will  in  question  to  the  United  States  cannot  be  sustained 
as  a  devise  of  land,  for  the  reason  that  the  testamentary  capa- 
city given  by  the  statute  extends  only  to  devises  to  natural  per- 
sons, and  such  corporations  as  are  authorized  by  the  law  of  the 
state  to  take  by  devise."  In  affirming  the  judgment  in  this  case, 
under  the  title  United  States  v.  Fox,  supra,  the  supreme  court 
of  the  United  States  said:  "The  term  'person'  as  here  used  ap- 
plies to  natural  persons,  and  also  to  artificial  persons — ^bodies 
politic  deriving  their  existence  and  powers  from  legislation, — 
but  cannot  be  so  extended  as  to  include  within  its  meaning  the 
federal  government.  It  would  require  an  express  definition  to 
that  effect  to  give  it  a  sense  thus  extended."  Adopting  the  con- 
struction given  to  the  statute  by  the  New  York  court,  it  also  held 
that  the  word  "corporation,"  as  used  in  the  statute,  applied 
only  to  artificial  persons  created  under  the  laws  of  the  state. 
Recurring  to  the  proposition  that  the  right  of  testamentary 
disposition  is  within  the  exclusive  control  of  the  legislature,  and 
the  necessary  postulate  therefrom  that  it  may  also  designate  the 
classes  of  persons  who  may  take  under  such  a  disposition,  we 
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must  conclude  that  there  is  no  person,  within  the  meaning  of 
the  statute,  capable  of  taking  the  bequest  in  question.  It  is 
therefore  void. 

The  attorney  general  argues,  however,  that  the  Constitution 
recognizes  the  right  of  the  state  to  acquire  property  by  testa- 
mentary disposition.  He  cites  section  1  of  Article  XVII,  and 
section  2  of  Article  XI  of  this  instrument,  which,  so  far  as  perti- 
nent, read  as  follows:  ^'All  lands  of  the  state  that  have  been, 
or  that  may  hereafter  be  granted  to  the  state  by  Congress,  and 
all  lands  acquired  by  gift  or  grant  or  devise,  from  any  person 
or  corporation,  shall  be  public  lands  of  the  state,  and  shall  be 
held  in  trust  for  the  people,  to  be  disposed  of  as  hereafter  pro- 
vided, for  the  respective  purposes  for  which  they  have  been  or 
may  be  granted,  donated  or  devised.'*  (Sec.  1,  Art.  XVII.) 
''The  public  school  fund  of  the  state  shall  consist  of  *  *  * 
all  unclaimed  shares  and  dividends  of  any  corporation  incorpo- 
rated under  the  laws  of  the  state,  and  all  other  grants,  gifts, 
devises  or  bequests  made  to  the  state  for  general  educational 
purposes."     (Sec.  2,  Art.  XL) 

It  is  argued  that  these  provisions  imply  capacity  in  the  state 
to  take,  by  testamentary  disposition,  property  of  any  character. 
In  the  abstract  this  is  true.  It  will  be  observed,  however,  that 
neither  of  these  provisions  deals  with  the  subject  of  the  capacity 
of  the  state  to  acquire  property.  Both  are  limitations  upon  the 
power  of  disposal  by  the  legislature.  They  also  embody  an  ex- 
press injunction  upon  the  legislature  that  the  property  with 
which  they  deal  must  be  devoted  exclusively  to  the  purposes  for 
which  it  has  been  or  may  be  acquired.  The  state,  as  a  sovereign, 
has  the  capacity  to  acquire  property  by  any  means.  Yet  in 
expressing  its  will  as  to  testamentary  disposition  of  property 
in  the  statute  supr<i,  it  has  not  put  itself  in  the  class  of  those 
who  may  acquire  property  by  such  mode  of  transfer.  In  other 
words,  it  has  not  given  its  consent  to  be  the  beneficiary  of  any 
citizen. 

Section  14  of  the  Act  of  1909,  supm,  declares:  ''All  donations, 
grants,  gif ts,  or  devises  made  to  any  of  the  institutions  named 
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herein  shall  be  made  to  such  institution  in  its  legal  name,  and' 
if  made  to  any  officer  or  boards  of  sueh  institutions,  the  same' 
shall  be  immediately  transferred  by  such  board  or  officer  to  such 
institution."  It  is  argued  that  this  provision  impliedly  puts  the 
state  within  the  class  of  those  who  may  take.  It  is  sufficient 
to  say  in  this  connection  that  the  Act  itself  deals  exclusively 
with  the  subject  of  control  of  the  state  institutions,  and  does  not 
purport  to  amend  the  provisions  of  the  Codes  on  the  subject 
of  wills. 

Finally,  it  is  said  that  the  Orphans'  Home  may  take  as  an 
educational,  charitable  or  benevolent  society,  under  section  4762, 
Revised  Codes.  Considerable  space  is  devoted  in  the  briefs  of 
counsel  to  a  discussion  of  the  question  whether  this  section,  en- 
acted, as  it  was,  1893  as  an  amendment  to  section  473  of  the 
Second  Division  of  the  Compiled  Statutes  of  1887,  and  brought 
forward  in  the  Codes  of  1895  and  1907,  respectively,  does  not 
entirely  supplant  section  4761,  which  has  also  been  brought  for- 
ward in  the  diflPerent  Codes.  We  shall  not  undertake  to  deter- 
mine this  question.  For  present  purposes  it  is  not  a  material 
inquiry  whether  one  or  both  of  the  sections  must  be  looked  to, 
to  determine  what  the  law  is  on  the  subject  with  which  they 
deal.  The  purpose  intended  to  be  accomplished  by  them  is  not 
to  establish  charitable  uses  as  they  were  known  at  common  law, 
even  though  both  recognize  them,  nor  to  enable  any  particular 
character  of  persons  to  accept  a  trust  made  by  devise  or  be- 
quest, but,  as  was  pointed  out  by  the  supreme  court  of  Cali- 
fornia, in  Estate  of  Hinckley,  58  Cal.  457,  they  were  enacted 
**to  prevent  improvident  alienations  or  dispositions  by  languish- 
ing or  dying  persons  to  the  disherison  of  the  lawful  heirs." 
They  go  no  further  than  to  impose  upon  the  right  of  disposition 
by  the  testator  the  limitation  therein  prescribed. 

As  stated  at  the  outset,  the  answer  given  to  the  first  question 
presented  renders  unnecessary  a  discussion  of  the  second. 

The  appeal  of  the  Dickey  brothers  presents   the   question' 
whether  the  court  erred  in  decreeing  that  interest  should  be 
[6]     charged  upon  their  notes  up  to  the  date  of  probate  of  the 
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will.  The  language  in  which  the  bequest  is  couched  clearly  indi- 
cates that  it  was  the  intention  of  the  testator  to  give  to  the 
brothers  the  sum  of  $3,000,  to  be  paid  pro  tanio  by  a  discharge  of 
the  indebtedness  due  from  them  upon  the  note.  The  words  ''less 
a  note  for  two  thousand  dollars"  would,  in  ordinary  businesa 
transactions,  have  reference  to  the  debt  as  a  whole,  and  not  to 
the  sum  mentioned  as  principal  only.  There  is  nothing  to  indi- 
cate that  the  testator  intended  to  use  them  in  any  other  or  dif- 
ferent sense.  The  court  was  therefore  correct  in  assigning  to 
them  their  ordinary  meaning.  (Bev.  Codes,  sec.  4770.)  It  ia 
true  that  the  statement  of  facts  does  not  disclose  the  rate  of 
interest  stipulated  for  in  the  note,  nor  whether  any  interest  waa 
in  fact  due  at  the  date  of  probate  of  the  will.  Indeed,  there 
was  no  evidence  before  the  court  disclosing  anything  with  refer- 
ence to  the  character  of  the  note  or  the  amount  of  indebtednesa 
represented  by  it,  except  the  clause  of  the  will  itself.  Never- 
theless we  think  the  decree,  though  indefinite,  sufficiently  indi- 
cates how  the  settlement  should  be  made  by  the  executor  with, 
these  legatees. 

The  decree  is  affirmed  as  to  all  the  appellants;  as  is  also  the 
order  denying  the  widow's  motion  for  a  new  trial. 

Afftrmed* 

Mb.  Justice  Holloway  concurs. 

Mb.  Justice  Smith:  I  dissent  from  that  part  of  the  forego- 
ing opinion  wherein  it  is  held  that  the  state  cannot  take  as  re- 
siduary legatee  for  the  use  and  benefit  of  the  State  Orphans'* 
Home.  I  agree  that  the  right  to  make  testamentary  disposition 
of  property  depends  entirely  upon  the  will  of  the  legislature 
and  that  the  state  may  withhold  it  altogether.  Neither  is  the 
right  to  take  by  descent  an  inherent  one.  I  also  concur  in  what 
is  said  concerning  the  effect  of  our  Code  provisions  governing 
the  right  to  make  a  will,  and  of  persons  and  corporations,  aa 
such,  to  take  by  wiU.  But  we  must  beware  of  pressing  the  worda 
of  the  statute  ''to  a  dryly  logical  extreme."  {Noble  State 
Bank  V.  Haskell,  219  U.  S.  104,  31  Sup.  Ct.  186,  55  L.  Ed.  112.) 
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These,  and  similar  enactments,  have  no  reference  to  the  state. 
They  were  not  intended  to  apply  to  that  power  from  which  the 
laws  themselves  emanate.  They  simply  confer  rights  upon  per- 
sons and  corporations.  It  was  entirely  unnecessary  to  name  the 
state  in  the  statute.  Its  capacity  to  take  has  always  existed  and 
is  evidenced  by  the  constitutional  and  statutory  provisions  cited 
in  the  majority  opinion.  The  original  and  ultimate  right  of  all 
property,  real  and  personal,  within  the  jurisdiction  of  this  state 
and  not  belonging  to  the  United  States,  is  in  the  people  of  the 
state  (Rev.  Codes,  sec.  26).  Whenever  the  title  to  any  prop- 
erty fails  for  want  of  heirs  or  next  of  kin,  it  reverts  to  the  state 
(Rev.  Codes,  sec.  27).  True,  the  legislature  speaks  for  the  sov- 
ereign. But  it  is  manifest  that  that  body  in  enacting  section 
4725,  Revised  Codes,  was  not  speaking  of  the  sovereign  but  of 
individuals  and  certain  corporations,  because  the  original  and 
ultimate  right  of  all  property  was  in  the  sovereign.  The  state 
was  creating  and  conferring  rights,  not  curtailing  them.  In  my 
judgment,  the  commonwealth,  in  addition  to  its  sovereign  rights, 
has  every  other  right  enjoyed  by  any  natural  or  artificial  per- 
son, and  it  cannot  be  held  to  have  renounced  any  of  them  with- 
out its  express  consent.  The  supreme  judicial  court  of  Massa- 
chusetts, in  Dickson  v.  Vmied  States,  125  Mass.  311,  28  Am.  Rep. 
230,  held  that  in  the  absence  of  a  prohibitory  statute,  the  United 
States  could  take  by  devise.  In  United  States  v.  Fox,  94  U. 
8.  315,  24  L.  Ed.  192  (cited  in  the  majority  opinion),  it  was 
held  that  a  devise  of  real  estate  to  the  government  of  the  United 
States  was  void  for  the  reason  that  a  law  of  New  York,  similar 
to  ours,  allowed  real  estate  to  be  devised  only  to  natural  per- 
sons and  certain  corporations.  In  my  opinion,  this  decision  is 
founded  in  a  fundamentally  erroneous  notion  of  the  purpose 
and  effect  of  the  state  statute.  With  due  respect  for  so  high 
authority,  it  seems  to  me  altogether  unreasonable  to  declare  that 
a  sovereign  state,  holding  the  original  and  ultimate  right  of  all 
property,  cannot  take  by  will  because,  forsooth,  it  has  graciously 
allowed  certain  of  its  citizens  (practically  all  of  them)  to  take 
in  like  manner. 
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Opinion  on  Motion  fob  Beheabinq. 

(Submitted  Februaiy  24,   1912.    Decided  March   13,  1912w) 

MB.  CHIEF  JUSTICE  BBANTLY  deUvered  the  opinion  of 
the  court. 

A  motion  for  a  rehearing  of  this  case,  heretofore  submitted, 
was  denied.  The  announcement  was  then  made  that  at  a  con> 
venient  time  additional  reasons  confirming  the  action  of  the 
majority  of  the  court  would  be  prepared  and  filed. 

''In  this  state  there  is  no  common  law  in  any  case  where 
the  law  is  declared  by  the  Code  or  other  statute."  (Be v.  Codes, 
sec.  6213.)  ''The  Code  establishes  the  law  of  this  state  re- 
specting the  subjects  to  which  it  relates,  and  its  provisions  are 
to  be  liberally  construed  with  a  view  to  effect  its  objects  and 
to  promote  justice."  (Bev.  Codes,  sec.  6215.)  If  these  pro- 
visions are  to  be  given  the  meaning  which  their  words  clearly 
import,  whenever  the  legislature  has  expressed  its  will  upon  any 
subject,  the  duty  is  enjoined  upon  the  courts  to  accept  its 
expression  as  the  law  on  that  subject  and  determine  contro- 
versies arising  with  respect  to  it  accordingly. 

It  cannot  be  doubted  that  section  4723,  Bevised  Codes,  if  it 
is  to  be  taken  as  the  law  of  this  state  declaring  who  has  legal 
capacity  to  make  a  disposition  of  property  by  will,  as  it  must 
be,  cannot  be  extended  by  construction  so  as  to  include  any 
person  other  than  those  mentioned  in  it.  So,  also,  by  the  same 
rule,  section  4725  cannot  be  construed  to  include  any  person, 
natural  or  artificial,  among  those  who  have  the  capacity  to  take 
under  a  will,  other  than  those  mentioned.  Therefore,  the  result 
reached  in  the  original  decision,  as  to  the  capacity  of  the  state 
to  take  under  the  Beck  will,  is  the  only  logical  one;  otherwise 
it  was  incumbent  upon  this  court  to  say  that,  although  the 
legislature  has  declared  its  will  on  the  subject  and  has  desig- 
nated by  specific  mention  the  persons,  both  natural  and  artificial, 
as  the  term  "person"  is  defined  in  the  Codes,  who  may  take, 
section  4725  is  only  a  part  of  the  law  on  the  subject  with 
which  it  deals  and  that  the  court  must  enact  tile  rest  of  it. 
This  the  majority  of  the  court  was  disinclined  to  do.    After 
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farther  consideration  of  the  subject  we  hare  been  confirmed  in 
the  conclusion  as  first  announced.  Section  4725  is  the  only 
provision  found  in  the  Codes  containing  a  declaration  on  the 
subject.  It  was  brought  forward  into  the  Civil  Code  of  1895 
as  section  1722,  from  th€  Compiled  Statutes  of  1887  (Second 
Div.,  Comp.  Stats.  1887,  sec.  437),  which  embodied  the  statute 
law  of  the  territory  and  were  continued  in  force  by  the  Con- 
stitution (Constitution,  Schedule  1) ;  and  although  the  Consti- 
tution, in  the  provisions  cited  in  the  original  opinion,  implies 
that  the  convention  had  in  mind  the  idea  that  benevolent  citi- 
zens might  make  devises  and  bequests  to  the  state  or  to  some 
of  the  state  educational  institutions,  the  section,  exclusive  in 
its  character,  has  been  preserved  in  force  as  the  expressed  will 
of  the  legislature.  As  was  there  pointed  out,  these  provisions  do 
not  declare  a  capacity,  but  merely  limitations  upon  the  power 
of  disposal  by  the  legislature. 

There  are  also  other  considerations  which  sustain  our  con- 
clusion. The  original  Act  creating  the  State  Orphans'  Home 
provided  that  ''the  funds  and  revenues  for  the  establishment 
of  said  Home  •  •  *  shall  be  appropriated  and  apportioned 
in  such  manner  as  the  legislative  assembly  shall  provide."  (Ses- 
sion Laws  1893,  p.  189.)  In  none  of  the  amendatory  legis- 
lation do  we  find  any  change  in  its  constitution  nor  any  other 
provision  for  its  maintenance.  Taking  the  other  institutions  of 
the  state  in  order,  we  find  the  legislation  providing  for  their 
establishment,  control  and  legal  capacity  far  from  uniform. 
This  lack  of  uniformity  is  particularly  noticeable  when  we  come 
to  examine  the  Acts  of  establishment,  with  reference  to  the 
powers  conferred  upon  the  various  boards  intrusted  with  the 
immediate  control. 

The  state  board  of  education  consists  of  the  governor,  the 
superintendent  of  public  instruction,  the  attorney  general,  and 
eight  citizens  appointed  by  the  governor,  by  and  with  the  con- 
sent of  the  senate,  each  of  whom  holds  his  office  for  four  years. 
(Bev.  Codes,  sec.  642.)  The  state  treasurer  is  the  treasurer 
of  the  board.  (Rev.  Codes,  sec.  645.)  The  control  of  the  State 
University  is  veePted  in  this  board.     (Const.^  Art  XI,  sec.  11 ;  Bev. 
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Codes,  sees.  667,  670.)  While  not  specificallj  authorized  to  ac- 
cept gifts,  devises  and  bequests  for  the  benefit  of  the  Uniyersit7, 
the  implication  is  that  the  board  may  do  so.  Any  person  contri- 
buting not  less  than  $15,000  may  have  the  privilege  of  endowing 
a  professorship,  or  any  department  of  it,  subject  to  the  power  of 
the  board  to  designate  the  name  and  object  of  the  gift.  (Rev. 
Codes,  sec.  678.)  All  such  contributions  to  the  University  as 
are  derived  from  public  or  private  bounty  must  be  devoted  ex- 
clusively to  the  specific  object  for  which  they  shall  have  been 
designated  by  the  donor.     (Bev.  Codes,  sec.  679.) 

The  Act  creating  the  State  School  of  Mines  declared  it  to  be 
a  body  corporate,  with  power  to  sue  and  be  sued,  and  to  take 
and  hold  real  and  personal  property  by  gift,  bequest,  devise 
or  purchase  from  the  state,  and  dispose  of  the  same  when  au- 
thorized by  law  to  do  so.  (Laws  1893,  p.  176 ;  Bev.  Codes,  sec. 
691.)  The  government  of  it  was  by  the  Act  vested  in  a  board 
of  trustees,  consisting  of  five  members  appointed  by  the  state 
board  of  education.  (Rev.  Codes,  sec.  693.)  By  the  Act  of 
March  4,  1909  (Laws  of  1909,  Chap.  73),  the  control  of  the 
institution  was  vested  in  the  state  board  of  education,  the  pro- 
vision for  the  appointment  of  the  board  of  trustees  being 
repealed.  It  may  be  remarked  that  all  of  the  state  educational 
iDStitutions  are  declared  by  this  Act  to  be  under  the  exclusive 
control  of  this  board.  The  control  of  the  funds  belonging  to 
them,  from  whatever  source  they  may  have  been,  or  may  here- 
after be,  derived  is  also  vested  in  the  board  with  power  to 
authorize  and  regulate  all  expenditures  by  any  of  them.  For 
each  is  provided  a  local  executive  board,  which  has  charge  of 
its  financial  affairs,  but  it  is  merely  the  agent  of  the  state 
board.  Whether  this  Act  destroyed  the  corporate  character  of 
the  school  of  mines  is  an  inquiry  which  is  not  pertinent  here; 
but  the  Act  otherwise  puts  it  upon  the  same  footing  as  the 
other  state  institutions. 

By  the  original  Act  creating  the  Agricultural  College  and 
establishing  the  Experimental  Station  at  Bozeman,  in  1893 
(Laws  1893,  p.  171),  the  state  board  of  education  was  consti- 
tuted the  controlling  body.    The  board  was  authorized  to  accept 
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gifts  of  land  and  money  to  aid  in  the  purchase  of  a  site.  (Laws 
1893,  p.  171,  sec.  2.)  By  various  Acts  since  that  time  the 
legislature  has  authorized  tiie  establishment  of  experimental 
substations  for  horticultural  and  agricultural  purposes.  In  one 
instance  the  governor  and  secretary  of  state  were  especially 
authorized  to  make  use  of  state  lands  for  the  use  of  a  substation 
(Bev.  Codes,  sees.  757,  759) ;  in  others,  either  the  local  executive 
board  of  the  institution  was  specially  authorized  to  accept  lands 
by  donation  (Bev.  Codes,  sec.  756),  or  the  special  authority  to 
do  so  was  conferred  upon  the  governor  or  secretary  of  state. 
(Bev.  Codes,  sees.  763,  765.)  In  the  latter  instance  the  college 
itself  was  also  specially  authorized  to  accept  money  and  mate- 
rials to  aid  the  enterprise. 

The  Act  establishing  the  Normal  School  at  Dillon  especially 
authorized  bequests  to  be  made  to  the  state  board  of  education 
for  the  benefit  and  exclusive  use  of  the  school.  (Laws  1893, 
p.  180.)  By  an  Act  approved  Febmaiy  25,  1903  (Laws  1903, 
Chap.  29,  sec.  2;  Bev.  Codes,  sec.  776),  the  board  was  again 
authorized  to  accept  bequests  and  donations  for  the  use  and 
benefit  of  the  school. 

In  the  Act  establishing  the  State  Deaf  and  Dumb  School 
at  Boulder,  it  is  declared  that  ''all  donations,  gifts,  devises 
or  grants  which  shall  hereafter  be  made  by  any  person  or  cor- 
poration to  said  school,  shall  rest  [vestt]  in  the  state  of  Mon- 
tana for  the  use  and  benefit  thereof.''  By  later  legislation  the 
name  of  the  school  was  changed  to  Montana  School  for  Deaf 
and  Blind  (Session  Laws  1903,  Chap.  10;  Bev.  Codes,  sec. 
1156).  Originally  under  the  control  of  the  state  board  of 
education,  its  control  was  by  this  Act  vested  in  a  board  of 
trustees,  until  by  the  provisions  of  the  Act  of  1909,  supra,  it 
was  again  vested  in  the  state  board  of  education.  The  pro- 
vision of  the  original  Act  touching  devises  and  bequests  has 
remained  in  force  and  unchanged  until  the  present  time.  (Bev. 
Codes,  sec.  1182.) 

The  State  Beform  School,  at  Miles  City,  as  originally  estab- 
lished, was  put  under  the  control  of  a  board  of  trustees  ap* 
pointed  by  the  governor.    The  board  was  speoially  authorized 
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''to  receive  in  the  name  of  the  state  any  and  all  donations, 
gifts  and  contributions  to  the  said  school  whether  in  money, 
labor,  material  or  supplies."  (Laws  1893,  p.  183.)  The  Act 
of  1909 y  supra,  left  this  provision  undisturbed.  (Rev.  Codes, 
sec.  9784.) 

The  Soldiers'  Home,  located  at  C!olumbia  Falls,  was  estab- 
lished by  an  Act  approved  March  15,  1895.  (Bev.  Codes,  sec. 
1283.)  The  general  supervision  and  government  of  it  was 
vested  in  a  board  of  managers,  consisting  of  five  members  ap- 
pointed by  the  governor  (Rev.  Codes,  sec.  1283) ;  its  govern- 
ment remains  as  it  was  first  established.  The  board  is  expressly 
empowered  to  accept,  on  behalf  of  the  state,  ''donations  of 
land,  money  or  other  valuables  by  gift,  bequest  or  otherwise." 

The  state  board  of  land  commissioners,  consisting  of  the 
governor,  superintendent  of  public  instruction,  the  secretary  of 
state,  and  the  attorney  general,  is  authorized  to  accept,  in  the 
name  of  the  state,  by  deed  of  sale,  or  gift,  or  by  operation  of 
law,  any  lands  of  whatsoever  nature  for  the  benefit  of  the  com- 
mon schools  or  for  any  specific  purpose  which  is  designated  by 
the  "grantor  or  testator."     (Rev.  Codes,  sec.  2193.) 

These  various  specific  provisions  conferring  the  power  to  take 
upon  the  different  agents  named  indicate  one  of  two  conclu- 
sions: either  that  the  legislature  in  enacting  them  deemed  them 
necessary  as  enabling  provisions,  in  view  of  the  exclusive  char- 
acter, of  section  4725,  or  that  it  had  no  intelligent  comprehen- 
sion of  the  purposes  it  was  seeking  to  accomplish.  For  if,  not- 
withstanding this  provision,  the  state  must  be  presumed,  by 
reason  of  its  sovereignty,  to  possess  the  general  capacity  to  take, 
without  any  declaration  on  the  subject,  all  of  these  special  pro- 
visions referred  to  are  entirely  meaningless.  Any  devise  or 
bequest  to  the  state,  for  the  use  of  any  of  the  institutions,  would 
be  valid  without  them.  But  if  we  assume,  as  we  have,  that 
the  legislature,  in  enacting  section  4725,  intended  to  lay  down 
an  exclusive  rule,  and  that  the  special  provisions  referred  to 
hie  to  be  deemed  the  exceptions  which  have  been  made  from 
time  to  time,  the  Act  of  the  legislature  is  made  intelligible  and 
wholly  consistent  with  the  idea  that  the  state  has  so  far  with- 
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held  its  consent  to  be  put  upon  the  same  footing  as  other  persons 
who  may  take  under  a  will.  For  these  additional  reasons  we 
think  the  conclusion  reached  in  the  original  opinion  the  correct 
one. 

Mb.  Justice  Holloway  concurs. 

Mb.  Justice  Smith:  I  am  still  firmly  of  opinion  that  an 
erroneous  conclusion  has  been  reached  in  this  case.  I  believe 
a  majority  of  the  court  has  adopted  a  theory  that  is  funda- 
mentally wrong.  Precedents  can  have  no  application  under 
such  circumstances.  The  fact  that  the  legislature  has  made 
so  many  crude,  perhaps  unnecessary,  and  possibly  abortive  at- 
tempts to  create  agencies  by  which  the  establishment  and  con- 
trol of  the  various  educational  institutions  of  the  state  are  to 
be  accomplished,  carried  forward  and  maintained,  is  an  addi- 
tional evidence  to  me  that  the  law-making  body  has  always  recog- 
nized that  the  state  of  Montana  is  the  source  of  all  power,  all 
property,  all  capacity;  and  in  the  exercise  of  these  attributes 
of  sovereignty  it  has  been  deemed  wise  and  expedient  from 
time  to  time  to  establish  administrative  bodies  through  which 
its  bounty  may  be  exercised.  But  to  hold  that  certain  educa- 
tional institutions  can  derive  legal  capacity  from  a  source  which 
is  itself  destitute  of  such  capacity;  or  that  power  can  flow 
from  a  fountain-head  where  no  power  resides;  or  that  the 
state  can  bestow  that  which  it  does  not  itself  possess,  is,  in  my 
judgment,  to  arrive  at  an  obviously  illogical  and  irreconcilable 
eondusion. 
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FEB  CTJBIAM. — ^Relator's  petition  for  a  writ  of  vaperriaory 
control  herein,  this  day  submitted,  is,  after  due  eonsideration, 
by  the  court  denied. 
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ing,  for  Relator* 
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Appeal  from  District  Court,  Teton  County;  H.  E.  Ewing, 
Judge. 

Decided  December  18,  1911. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeal 
herein,  heretofore  submitted,  is,  after  due  consideration  by  the 
court,  sustained  and  the  appeal  is  hereby  dismissed. 

Mr.  Howard  E.  Washburn,  for  Appellant. 
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STANLEY,  Appellant. 
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. ,  Decided  December  28, 1911. 

PER  CURIAM. — ^It  is  ordered  that  the  appeal  in  the  above- 
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No.  -SjOM.— MICHAEL  T.  ROONET,  Rjbspondbnt,  v.  CHAS; 

M.  HARRIS,  Afpbllant. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  CheacUe, 
Judge. 

Decided  January  19,  1912. 

PER  CURIAM. — ^Upon  motion  of  counsel  for  the  respective 
parties  herein,  it  is  ordered  that  the  appeals  in  the  above-entitled 
action  be,  and  they  are  hereby,  dismissed. 

.  Mr,  John  A.  Coleman,  and  Mr.  C.  A.  Linn,  for  Appellant. 
Mr.  0.  W.  Belden,  and  Messrs.  Chinn  &  HaU,  for  Respondent! 
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TRICT BT  AL.,  Respondents. 

Original  application  for  a  writ  of  review. 

Decided  January  25,  1912. 

PER  CURIAM. — ^Relator's    petition  for  a  writ  of    review 
herein  is,  after  due  consideration  by  the  court,  denied. 

Messrs.  Odlen  <6  Mettler,  for  Relator. 
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No.  8,125.— THEODORE  HBNNBSST,  Bbpondbnt,  v.  H.  O. 

GIOVANETTI  bt  al..  Appellants. 


.   Appeal  from  District  Court,  SUver  Bow  County. 

Decided  January  27,  1912. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeal 
herein,  heretofore  submitted,  is,  after  due  consideration  by 
the  court,  denied,  and  the  appeal  is  hereby  dismissed  at  the 
cost  of  appellants. 

Messrs,  Chas.  M.  Mattison,  M.  J.  Cavanaugh,  and  /.  A.  Poore, 
for  Respondent 
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ABATEMENT. 
Pleat  iBy^-iee  Pleading  and  Praetiee,  7,  9. 

ACCOMPLICES. 
Corroboration, — see  Criminal  Law,  21. 

ACTIONS. 
Defenses, — another   aetion   pending, — see   Pleading   and   Plraetieei   5-8« 
When  deemed  pending, — see  Pleading  and  Practice,  <{. 

ADMISSIONS. 
See  Pleading  and  Practice,  2;  Evidence,  31. 

APPIDAVITa 
Disqualifying   district   judges, — see   District   Courts,    1,   2b 

AGENCY. 
Bevoeation   of   authority   of   agent, — see   Corporations,   8. 

ALIENS. 
See  Estates  of  Deceased  Persons^ 

AMENDMENTS. 
Of  information,— see  Criminal  Law,  4. 
Of  pleadings,  after  default  judgment, — see  Judgments,  ft-10. 


APPEAL  AND  ERBOB. 
See,  also,  Findings,   1,  2. 

Theory  of  Case— Conclusiveness. 

1.  On  appeal  a  party  is  Dound  by  the  position  taken  by  him  relative 
to  the  theory  upon  which  the  cause  was  tried  in  the  district  court. 
Cohen  v.  Clark,  151. 

Same — ETidence — Appellant  may  not  Complain,  When. 

2.  Evidence  admitted  to  sustain  appellant's  theory  of  the  ease  and 
deemed  competent  by  him  at  the  time  of  trial  may  not  be  complained 
of  on  appeal  as  erroneously  admitted. — Pelican  v.  Insurance  Co.,  277. 

Error — Who  may  not  Complain. 

3.  Appellant  will  not  be  hei^d  to  complain  of  an  error  in  instruc- 
tions made  in  his  favor. — ^Pelican  v.  Insurance  Co.,  277. 

Infants — Actions — Questions  Beviewable — Waiver. 

4.  An  infant  plaintiff,  represented  in  an  action  at  law  as  required 
by  Be  vised  Codes,  section  M81,  by  a  guardian  ad  litem  appointed  as 
provided  by  section  6482,  may  not  complain  on  appeal  of  errors  oc- 
curring at  the  trial  not  affecting  his  substantial  rights,  where  expe- 
rienced counsel  failed  to  make  objections  and  save  exceptions,  and 
where  there  is  no  evidence  of  fraud  or  collusion  on  the  part  of 
counsel. — ^Byrnes  v.  Butte  Brewing  Co.,  328. 
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Evidence— ExelttBion — ^HarmleBs  Error. 

5.  Error  in  the  exeJasion  of  testimony  is  eared  bj  the  ■Qbieqnent 
admission  of  substantiallj  the  same  evidence. — State  v.  Van,  374. 

Same — ^Exhibits — Becord — ^Beview. 

6.  Where  the  record  on  appeal  does  not  contain  or  describe  an  ex- 
hibit claimed  to  have  been  erroneously  excluded  from  evidence,  the 
action  of  the  court  will  not  be  reviewed. — State  v.  Van,  374. 

Same — Exclusion — Offer  of  Proof. 

7.  In  the  absence  of  an  offer  of  proof  indicating  the  testimony 
sought  to  be  elicited,  alleged  error  in  sustaining  an  objection  to  a. 
question  will  not  be  reviewed.-~State  v.  Van,  374. 

Appeal — Equity  Cases — ^Final  Disposition  by  Supreme  Court. 

8.  Under  section  6253,  Revised  Codes,  the  supreme  court  will,  on 
appeal  in  an  equity  ease,  the  evidence  introduced  at  the  trial  of 
which  is  all  contained  in  the  record  and  presents  not  any  substan- 
tial conflict,  order  such  modifications  of  the  decree,  based  upon  an 
erroneous  interpretation  of  the  evidence,  as  will  render  a  retrial  un- 
necessary.— ^Bielenberg  v.  Eyre,  3^7. 

Equity  Cases — ^Insufficiency  of  Evidence— Beview. 

9.  In  equity  cases,  appellant  who  claims  that  the  court's  findings 
are  not  supported  by  the  evidence  has  the  burden  of  showing  that 
the  evidence  preponderates  against  thenL — McDonnell  ▼•  Huffine,. 
411. 

Order  Denying  New  Trial — Appeal  from  Judgment. 

10.  Under  Bevised  Codes,  section*  6794,  7098,  7107,  authorizing  a 
new  trial  on  enumerated  pounds  and  appeal  from  a  final  judgment 
or  order  granting  or  refusing  a  new  trial,  and  providing,  in  case  of 
appeal  from  a  final  judgment  and  order  granting  or  renisin^  a  new 
trial  at  the  same  time,  that  only  one  undertaking  need  be  given,  the 
trial  court,  notwithstanding  an  appeal  from  a  judgment,  retains 
jurisdiction  over  a  motion  for  new  trial,  and  an  appeal  may  be  taken 
from  a  denial  thereof. — ^Molt  v.  Northern  Pac  By.  Co.,  471. 

Theory  of  Case. 

11.  Where  an  employer  attempted  to  plead  contributory  negligence 
and  assumption  of  risk,  and  the  cause  was  tried  on  the  theory  that 
the  defenses  were  pleaded  without  objection  to  the  insufficiency  of 
the  pleading,  the  employee  oould  not  urge,  on  appeal,  that  the  em- 
ployer could  not  rely  on  the  defenses. — Molt  ▼.  Northern  Pae.  By» 
Co.,  471. 

APPBABANCB. 

General  Appearance — Notice — Estoppel. 

1.  One  who  appears  generally  to  resist  a  motion  to  amend  a  com- 
plaint after  judgment  rendered,  and  does  resist  such  motion  on  the 
merits,  is  presumed  to  have  submitted  himself  to  the  jurisdiction  of 
the  court  for  all  purposes  of  the  motion,  and  is  estopped  to  claim, 
that  he  did  not  have  sufficient  notice. — ^Eadie  v.  Eadi^  3^1. 

ABGUMENT. 
See  Attorneys,  1,  2. 

ATTACHMENT. 
See  Bee ei vers. 

ATTOBNEYS. 

Appeal  and  Error — Be  view — Argument — Harmless  Error. 

1.  As  counsel,  in  addressing  the  jury,  may  found  any  reasonable 
argument  upon  the  allegations  of  defendant's  ans'wer,  the  introdue- 
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tioB  of  tlie  answer  in  evidenee  was  harmless,  if  erroneous. — Kinsel 
▼.  North  Butte  Min.  Co.,  445. 

Arj^ukent — ^Misconduct — Nonprejudicial  Error. 

2.  Where  the  fact  that  the  real  party  in  interest  in  a  claim  and' 
delivery  action  wa«  a  corporation  which  had  attached  the  property 
in  question  had  been  brought  to  the  knowledge  of  the  jury  during 
the  trial,  a  remark  of  counsel  during  argument  adverting  thereto 
held  not  prejudicial. — Ohestnut  v.  Sales,  534. 

BIAS. 
Bee  District  Courts,  1,  2. 

BILL  OF  PARTICULARS. 

Failure  to  Furnish — Effect. 

1.  An  objection  to  the  introduction  of  evidence  by  plaintiff  inter- 
Xweed  on  the  ground  that  he  had  failed  to  furnish  defendant  a  bill  of 
particulars  more  complete  than  one  theretofore  furnished  as  ordered 
by  the  court,  in  an  action  on  a  contract  for  wages  and  expenses,  held 
to  have  been  properly  overruled. — Cohen  v.  Clark,  151. 

Discretion. 

2.  The  granting  or  refusing  of  an  order  for  a  more  specific  bill  of 
particulars  is  a  matter  left  to  the  sound  discretion  of  the  trial  court; 
in  the  absence  of  manifest  abuse  of  such  discretion,  the  supreme 
court  will  not  tnterfere.^Oohen  v.  Clark,  151* 

BOARDS. 
Powvirs, — see  Coanty  Commissioners;  Irrigation  Districts. 

BONDS. 
See  Counties,  7-10;  Irrigation  Districts,  1-9. 

BOYCOTT. 
See  Labor  Unions,  1,  2. 

BURDEN  OF  PROOF. 
See,  also,  Costs,  2;  Life  Insurance,  1. 

Water  Right*— Change  of  Use  and  Place  of  Diversion — ^Injury. 

1.  The  restriction  j^laced  by  section  4842,  Revised  Codes,  upon  the 
light  of  an  appropriator  of  water  to  change  the  place  of  diversion 
as  well  as  the  use  "If  others  are  not  injured  thereby,"  is  a  matter 
of  defense;  hence  the  burden  is  upon  the  party  who  claims  to  have 
been  adversely  affected  by  such  change,  to  allege  and  prove  the 
facts. — Hansen  v.  Larsen,  350. 

Railroads — Eminent  Domain. 

2.  The  burden  of  showing  a  necessity  for  taking  land  under  eminent 
domain  was  upon  plaintiff  railroad  company. — Northern  Pac.  Ry.  Co» 
V.  McAdow,  547. 

CITIES  AND  TOWNS. 

Duty   of   police   officers   in   enforcement   of   criminal  laws, — see   Criminal 

Laws,  25. 

Injuries  to  Property — ^Notice  of  Injury — "Defect." 

1.  Where  plaintiff  sued  defendant  city  for  flooding  his  mine,  by  rea- 
son of  a  defective  plan  adopted  for  the  construction  of  a  sewer,  the 
cause  of  the  injury  was  not  a  "defect,"  within  Revised  Codes,  section 
3289,  providing  that  notice  of  claim  for  injuries  must  be  given  before 
44  Mont. — 88 
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tlie  dtj  than  be  liable  for  damages  for  anj  defeet  in  a  bridge^  atraet^ 
publie  work,  ete. — Kellj  v.  City  of  Batte,  115. 

flame — ^Notice— -Statutes. 

2.  Bevised  Codes,  seetion  3289,  providing  that  notice  of  daim  for  in- 
juries must  be  ffiven  to  a  eitj  or  town  before  it  sball  be  liable  for 
damages  caused  bj  anj  defect  in  aar  bridge,  street,  publie  work,  etc., 
having  been  enacted  under  a  title  "An  act  relating  to  actions  against 
cities  and  towns  for  damages  to  persons  injured  on  streets  and  other 
public  grounds  by  reason  of  the  negligence  of  any  public  officer,  agent, 
or  employee  in  any  city  or  town  in  Montana"  (Laws  1903,  e.  93), 
such  section  applies  only  to  injuries  to  persons,  as  distinguished  from 
injuries  to  property. — Kelly  t.  City  of  Butte,  115. 

Same — Actions— Question  for  Jury. 

8.  In  ai)  action  against  a  city  for  the  flooding,  of  plaintiff's  mine 
during  the  progress  of  work  in  the  construction  of  a  sewer,  whether 
such  flooding  resulted  from  the  city's  negligence  in  carrying  out  a  gen- 
eral plan  of  excavation  for  the  extension  of  its  sewer,  without  provid- 
ing an  efficient  method  to  protect  the  ground  from  waters  flowin|^ 
down  a  gulch  from  above  the  excavation,  held  for  the  jury. — ^KeUy  t. 
City  of  Butte,  115. 

Same — Actions — Damages— Measure. 

4.  In  an  action  against  a  city  for  flooding  plaintiff's  mine,  the  meas- 
ure of  plaintiff's  damages  was  such  an  amount  as  it  would  cost  to  put 
the  mine  in  the  same  condition  it  was  in  before  it  was  flooded,  with 
interest  in  the  discretion  of  the  jury. — Kelly  v.  City  of  Butte,  115. 

Same — Damages — Instructions. 

5.  Where,  in  a  suit  for  flooding  plaintiff's  mine,  plaintiff  sought  to 
recover  the  cost  of  repairins  the  damage,  and  the  court  charged  that 
he  was  entitled  to  recover  his  necessary  and  reasonable  expenditures 
in  that  behalf,  an  objection  that  it  was  not  shown  that  the  expendi- 
tures were  reasonable  was  special,  and  eonld  not  be  considered  on 
appeal,  where  the  only  objection  at  the  trial  was  that  certain  items 
included  in  the  amount  sued  for  were  not  proved  to  be  reasonable.-— 
Kelly  V.  aty  of  Butte,  116. 

Same — Damages — Harmless  Error — ^Instructions. 

6.  Where,  in  an  action  against  a  city  for  flooding  plaintiff's  mine, 
it  appeared  that  the  jury  must  have  deducted  from  plaintiff's  dam- 
ages the  amount  of  the  necessary  damages  reimbursed  to  plaintiff 
from  D.,  the  owner  of  an  undivided  half  interest  in  the  mine,  defend- 
ant was  not  prejudiced  by  the  refusal  of  an  instruction  that  in  no 
event  could  plaintiff  recover  the  amount  se  received. — Kelly  t.  City 
of  Butte,  115. 

Municipal  Existence — Complaint— Sufficiency. 

7.  The  averment  in  a  complaint  against  a  city,  that  "the  eity  of 
B.  is  a  municipal  corporation  organised  and  existing  under  the  lawa 
of  the  state  of  Montana,'  etc.,  held  sufficient  as  against  the  objec- 
tion that  the  pleading  did  not  state  a  cause  of  action  in  that  it  did 
not  allege  that  the  defendant  was  a  municipal  corporation  at  the 
time  the  wrongful  act  for  which  damages  were  sought  was  committed. 
Drew  V.  City  of  Butte,  124. 

Judicial  Notice. 

8.  Under  section  7888,  Bevised  Codes,  judicial  notice  will  be  taken 
of  the  fact  that  during  a  certain  year  a  dty  was  a  municipal  corpora- 
tion existing  under  the  Uws  of  this  state. — ^Drew  v.  City  of  Butte,  124. 

Streets — Change  of  Grade — Real  Property— Sufficient  Description. 

9.  Descriptions  of  real  propertv  in  a  complaint,  in  an  action  against 
a  city  for  damages  occasioned  by  a  change  in  the  grade  of  a  street, 
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and  in  a  d«ed  introduoed  in  eyidenee,  held  fufficient. — ^Drew  ▼.  City  of 
Butte,  124. 

Same — Title— Evidenee — SufBcienej. 

10.  Where,  in  an  action  against  a  eil^  for  damages  to  property  bj  a 
ebange  in  the  grade  of  a  street,  plaintiff's  evidence  showed  that  he 
had  been  in  possession  of  the  property  for  some  time  prior  to  the 
ehange  of  the  grade,  and  had  made  improvements  thereon,  including 
the  erection  of  a  dwelling-house,  and  where  during  the  time  he  was  tes- 
tifying he  produced  a  deed,  thousrh  unrecorded  and  without  any  direct 
evidence  that  it  had  ever  been  delivered  to  him,  the  contention  that 
he  had  failed  to  connect  himself  with  the  title  was  without  substan- 
tial merit.— Drew  v.  Cily  of  Butte,  124. 

Personal  Injuries — Defective  Sidewalks — Notice — Sufficiency. 

11.  The  provision  of  section  3289,  Revised  Codes,  that  "the  city  or 
town  council,  or  trustee,  or  other  governing  body  of  such  city  or  town" 
must  be  given  notiee  of  an  injurpr  alleged  to  have  been  sustained  on 
account  of  a  defect  in  a  street,  sidefwalS,  etc.,  within  sixty  days  after 
its  occurrence,  was  met  by  filing  the  notice  with  the  city  clerk. — Tigger- 
man  v.  City  of  Butte,  138. 

Police  Officers — Wrongful  Bemoval — Compensation  for   Service. 

12.  Heldf  that  a  police  officer  who,  after  his  appointment  under  the 
Metropolitan  Police  Law,  had  been  unlawfully  removed  by  the  mayor 
but  held  himself  in  readiness  to  resume  the  discbarge  of  his  duties  and 
promptly  instituted  and  prosecuted  to  judgment  proceedings  for  his 
reinstatement,  was  entitled  to  the  compensation  attached  to  the  office 
for  the  period  intervening  between  his  removal  and  reinstatement, 
though  not  in  active  service  during  that  time,  it  not  appearing  that 
the  amount  claimed  by  him  had  been  paid  to  another  serving  in  hia 
place  during  the  ouster. — Peterson  v.  City  of  Butte,  401. 

Same — Compensation — "Serving." 

13.  A  city  ordinance  fixed  the  compensation  of  the  members  of  the 
police  department  "serving  as  patrolmen"  at  a  certain  amount  per  an- 
num. Held,  that  the  phrase  "serving  as  patrolmen"  was  intended  as 
the  e<^uivalent  of  the  term  "for  services  as  patrolmen,"  and  not  as  a 
provision  requiring  actual  service  as  a  prerequisite  to  compensation. — 
Peterson  v.  City  of  Butte,  401. 

Same— Wrongful  Ouster — ^Bestoration — Compensation. 

14.  Before  a  police  officer,  who  claimed  to  have  been  unlawfully 
ousted  from  office,  could  maintain  an  action  for  his  compensation 
for  the  time  he  was  so  ousted,  it  was  incumbent  upon  him  to  secure 
a  judicial  determination  that  the  ouster  was  wrongful,  and  a  restora- 
tion to  offioe. — Peterson  v.  City  of  Butte,  401. 

Same — Wrongful    Bemoval  —  Mandaimu — Action  for  Compensation  —  Es- 
toppel. 

15.  Where  a  police  officer  was  wrongfully  removed  by  the  mayor,  and 
successfully  prosecuted  mandamug  to  compel  his  reinstatement,  the  fact 
that  he  made  no  effort  in  such  proceeding  to  recover  his  salary  for  the 
time  intervening  between  his  removal  and  reinstatement  did  not  operate 
as  an  estoppel  to  his  maintaining  a  subsequcmt  action  to  recover  such 
compensation. — Peterson  v.  City  of  Butte,  401. 

Bonds — Manner  of  Disposal — ^Discretion. 

16.  Where  a  municipality  is  given  power  to  issue  and  sell  bonds, 
without  restriction  as  to  the  mode  by  which  and  the  terms  upon 
which  they  may  be  sold,  the  authorities*  are  left  free  to  dispose 
of  them  at  su^  prices  as  they  can  obtain;  where,  however,  certain 
restrictions  are  imposed  in  this  respect|  they  must  be  observed. — 
O'Neill  y.  Yellowstone  Irr.  Dist.,  492. 
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claim  anp  deliveby. 

Goxnplaiiit — ^Neeesaarj  Allegations. 

1.  The  complaint  in  an  action  in  claim  and  delivery,  in  order  to  state 
a  cause  of  action,  must  not  onlj  allege  ownership  or  right  of  posses- 
sion in  plaintiff,  but  also  a  wrongful  seizure  and  detention  of  thr 
property  by  def endant.-^he8tnut  v.  Sales,  534. 

Same — Demand. 

2.  Where  the  original  taking  was  wrongful,  the  complaint  in  a  claim 
and  delivery  action  need  not  allege  a  demsnd;  the  allegation  of  •■ 
wrongful  taking  is  sufficient. — <?hestnut  v.  Sales,  534. 

Ownership— Evidence — Inadmissibility. 

3.  Testimony  that  it  was  the  common  understanding  in  the  community 
that  one  of  the  parties  to  an  action  in  claim  and  delivery  was  the 
owner  of  the  property  in  dispute,  to-wit,  certain  livestock,  was  properlj- 
ezduded.— Chestnut  v.  Sales,  534. 

Judgment. 

4.  A  judgment  in  a  claim  and  delivery  action  that  the  party  entitled 
thereto  shall  have  the  possession  of  the  property  in  controversy,  or  in 
case  the  property  itself  cannot  be  recovered,  then  its  value,  was  proper 
under  section  6760,  Revised  Codes. — Chestnut  v.  Sales,  534. 

Statute  of  Frauds — Continued  Change  of  Possession — ^Livestock. 

5.  Held,  that  a  continued  change  of  possession  of  livestock  for  a 
period  of  five  months  was  sufficient  to  satisfy  the  requirement  of  see- 
tion  6128,  Revised  Codes,  in  that  respect  relative  to  transfers  of  certain 
personal  property;  a  change  of  possession  for  a  reasonable  length  of 
time,  t.  €.,  such  a  period  of  time  as  will  preclude  the  idea  that  thiQ  biU» 
was  a  colorable  one,  being  sufficient. — Chestnut  v.  Sales,  634, 

CLERICAL  ERROR& 
See  Judgments,   10. 

COAL  MINING. 
See  Industrial  Insurance. 

CONDEMNATION  PROCEEDINO& 
See  Eminent  Domain. 

CONSTITUTIONAL  LAW. 
See,  also,  Industrial  Insurance. 

"Due  Process  of  Law." 

1.  The  phrase  "due  process  of  law"  does  not  necessarily  mean  trial 
or  hearing  by  judicial  proceeding. — Cunningham  v.  Northwestern 
Imp.  Co.,  ISO. 

Trial  by  Jury. 

2.  Section  23,  Article  III  of  the  state  Constitution,  providing  that 
the  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain  invio- 
late, applies  only  to  cases  where  right  of  trial  by  jury  existed  at  tho 
time  of  the  adoption  of  the  Constitution. — Cunningham  y.  North- 
western Imp.  Co.|  180. 

Same. 

3.  The  Seventh  Amendment  to  the  United  States  Constitution,  pro- 
viding that  the  right  to  trial  by  juiy  shall  remain  inviolate,  does 
not  guarantee  a  txM  by  jury  in  a  civil  action  in  a  state  court.-* 
Cunningham  v.  Northwestern  Imp.  Co.,  180. 
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l9Mii*—CIa8sii(eation— Power. 

4.  'Classilieation,  for  the  purpose  of  tax  legfislation,  or  of  regula- 
tion under  the  police  power,  is  a  legislative  function,  with  which  the 
courts  haye  no  right  to  interfere,  unless  it  is  so  clearly  arbitrary 
as  to  invade  constitutional  right. — Cunningham  y.  Northwestern 
Imp.  Co.,  180. 

Discrimination  Between  Citizens  and  Foreigners. 

5.  Section  2  of  Article  IV  of  the  Constitution  of  the  United  States 
declaring  that  "the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  states,"  held, 
not  to  apply  to  foreigners  who  have  never  been  residents  of  any  of 
the  states  of  the  Unien. — In  re  Colbert's  Estate,  259. 

Streets — ^Bights  of  Abutting  Owners. 

6.  Article  III,  section  3,  of  the  state  Constitution,  in  guaranteeing 
to  all  persons  the  right  to  pursue  happiness  and  to  acquire,  possess 
and  protect  property,  secures,  among  other  things,  the  right  to  peace- 
able possession  of,  and  to  free  ingress  to  and  egress  from,  property. 
Iverson  v.  Dilno,  270. 

District  Judges — Nonjudicial  Duties. 

7.  Where  the  principal  powers,  conferred  npon  a  district  judge  by 
an  Act,  the  constitutionality  of  which  is  attacked  on  the  ground 
that  the  powers  thus  bestowed  are  nonjudicial  in  character,  con- 
trary to  section  1,  Article  IV^  of  the  Constitution,  are  judicial,  the 
fact  that  their  exercise  may  incidentally  require  the  performance  of 
legislative  or  administrative  functions,  does  not  impair  the  validity 
of  the  legislation  conferring  it.— O'Neill  y.  Yellowstone  Irr.  Diet., 
492. 

CONSTITUTION  OF  MONTANA. 

(List   of   Sections   Cited   or   Commented   upon.) 

Article      m,  section    3 273 

Article      III,  section  -  6 257,  273 

Article      m,  section  23 215 

Article      III,  section  25 205 

Article      HI,  section  27 203 

Article       IV,  section    1 504 

Article         V,  sections  17,  1» 323 

Article         V,  section  20 573 

Article     VII,  section    4 409 

Article   Vm,  section  27 109 

Article       XI,  section    2 576 

Article       XI,  section  11 581 

Article     XII,  section     1 213 

Article     XII,  section     7 372 

Article   Xm,  section     5 94 

Article      XV,  section     1 504 

Article      XV,  section    2. 573 

Article  XYII,  section    1 576 

CONTRACTS. 
In  restraint  of  trade,  etc,  see  Life  Insurance,  8. 
Public, — see  Countiesi  11-18. 

COEPOBATIONS. 

(Other  Than  Municipal.) 

See,  also,  Taation,  2. 

JSnowledffe  of  Incorporators — Not  Imputable  to  Corporation.  When. 

1.  Holders  of  an  option  to  purchase  an  undivided  half  interest  la  • 
mine  agreed  with  plaintiff  that  if  he  would  perform  certain  services  ia 
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taking  and  MMUijing  aamples,  and  the  report  wat  fttTorable;  tliej  wovid 
take  up  the  eption  and  eonvey  to  him  one-third  thereof,  or  a  one-nztb 
undiyiaed  interest  in  the  claim.  Plaintiff  performed  the  eervicea,  and 
the  option  was  dulj  taken  up,  but  the  option  purehaaera  refnaod  to 
convey  any  interest  to  plaintiff,  and  thereafter,  with  the  owner  of  the 
other  undivided  interest,  organised  a  corporation,  and  conveyed  the 
whole  claim  to  it.  Held,  that  the  knowledge  of  such  option  purehaaera 
of  plaintiff's  equitable  interest  in  the  property  was  not  imputable  to 
the  corporation  and  that  it  was  a  bona  fide  purchaser,  freed  from  any 
claim  of  plaintiff. — Bopea  v.  Nilan,  238. 

Pleading  and  Practice — General  Denial — Capacity  to  Sue — ^Issues. 

2.  A  general  denial  does  not  raise  an  issue  upon  the  question  of 
phiintiff  corporation's  capacity  to  sue. — First  National  Bank  of  Iow& 
aty  V.  Smith,  805. 

Foreign  Corporations — ^Agents — ^Revocation  of  Authority. 

3.  Laws  of  1901,  page  150,  section  1,  requires  eveiy  foreign  corpora- 
tion to  file  a  certificate  that  it  has  consented  to  be  sued  in  the  courts 
of  this  state  upon  all  causes  of  action  against  it  arising  herein,  and 
that  service  of  process  may  be  made  upon  some  person  whose  name  and 
residence  is  designated  in  such  certificate,  and  provides  that  such  ser- 
vice upon  the  agent  shall  be  valid  on  the  corporation;  and  section  2 
requires  the  designation  of  an  agent  for  service  of  process  to  remain  in 
force  until  the  ming  in  the  same  office  of  a  written  revocation  thereof. 
Lcld  that  a  foreign  corporation  may  revoke  the  authority  of  ita  statu- 
tory agent  to  receive  service^  oven  after  a  cause  of  action  has  accrued 
against  it. — United  Missouri  Biver  Power  Co.  ▼.  Wisconsin  Bridge  ft 
Iron  Co.,  343. 

COSTS. 

Inability  to  pay, — see  Supervisory  Control,  1. 

BCaps — When  Proper  Disbursement. 

1.  Where  a  map  of  the  premises  in  question  is  reasonably  necessary 
to  explain  the  situation,  the  reasonable  oost  of  making  it  may  be 
taxed  as  a  disbursement,  as  authorised  by  Beviaed  Codea,  section 
7169.— Kelly  v.  City  of  Butte,  115. 

Necessary  Expenditure— Burden  of  Proof. 

2.  An  original  verified  memorandum  of  the  cost  of  a  map,  made  to 
explain  the  situation,  is  prima  facie  evidence  that  the  amount  charged 
waa  necessarily  expended;  and  the  burden  ia  on  the  iH&rty  objecting  to 
the  taxation  thereof  to  overcome  the  aame. — ^Kelly  ▼.  City  of  Butte,  115. 

Memorandum — Time  for  Service — Statutes. 

8.  Heldf  under  section  7170,  Bevised  Codes,  prescribing  that  the  memo- 
randum of  costs  must  be  filed  and  served  within  five  daya  after  the 
verdict  or  notice  of  the  decision  of  the  court,  that  the  five  daya  must 
be  computed  from  the  date  upon  which  the  court'a  written  findinga 
and  conclusions  of  law  in  an  action  to  quiet  title  were  filed,  and  not 
from  the  day  on  which  it  announced  its  decision  orally.— McDonnell  ▼• 
Hui&ne,  411. 

COUNTIBa 

New   Counties — Elimination   of   Territory— Moving  Papers — ^To   be   Bead 
Together. 

1.  The  proceedings  prescribed  by  Chapter  112,  Laws  of  1911,  page 
205,  for  the  creation  of  a  new  county  are  an  entirety;  hence  the  board 
of  county  commissioners,  intrusted  with  the  duty  of  paaaing  upon  the 
sufficiency  of  the  petition  required  to  be  filed  to  effect  the  eliminntion 
of  certain  territory  from  the  confines  of  a  proposed  new  county,  must 
read  it  in  connection  with  the  original  |petition  looking  to  the  creation 
^  such  county;  and  if  thus,  by  any  fair  intendment^  a  deacription  of 
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tlw  UnMoTj  lOBglit  to  b«  eliminated  maj  be  arrired  at,  ft  li  the  dutj^ 
of  the  board  to  give  the  iBtention  of  the  petitionen  full  force  and 
eifoet.-^tato  ez  roL  Arthnn  r.  Board  of  Countj  Commrs.,  51. 

Same — Board  of  Ck>iint7  Gomminionen — Premmptiona. 

2.  A  board  of  oonntj  eommiuionera,  in  pausing  npon  the  faffieienej 
of  a  description  of  territory  sought  to  be  eliminated  from  a  proposed 
new  countj,  under  the  provisions  of  Chapter  112,  Laws  of  1911,  is 
presumed  to  understand  the  method  pursued  bj  the  gOTemment  in  its 
surveys  of  public  land,  and  is  chargeable  with  knowledge  of  the  ter- 
ritory included  within  its  own  coun^  as  well  as  its  boundaries. — State 
ez  rel.  Arthurs  v.  Board  of  County  Commrs.,  51. 

Same-— Petition  for  Elimination  of  Territory — ^Affidavit. 

8.  A  recital  in  the  affidavit  verifying  a  petition  asking  for  the  elimina- 
tion of  certain  territory  from  the  area  included  within  the  boundaries 
of  a  proposed  new  county,  that  fifty  per  cent  of  the  qualified  electors 
of  the  territory  sought  to  be  withdrawn  had  signed  such  petition,  was  a 
sufficient  prima  fade  showing  of  that  fact.— ^tate  ex  reL  Arthurs  ▼• 
Board  of  County  Commrs.,  51. 

Same — ^Petition  for  Elimination  of  Territory— Oontents. 

4.  The  petition  required  by  Chapter  112,  Laws  of  1911,  to  be  filed 
to  effect  an  elimination  of  certain  territory  from  the  area  included 
within  the  boundaries  of  a  proposed  new  county,  most  contain  a  de- 
scription of  the  territory  sought  to  be  eliminated,  and  a  prayer  for 
the  relief  demanded;  the  other  facts,  t.  0.,  (a)  that  the  territory  asked 
to  be  withdrawn  lies  within  and  contiguous  to  the  boundary  lines  of 
the  new  as  well  as  the  old  county,  (b)  that  the  petition  is  signed  by  at 
least  fifty  per  cent  of  the  qualified  eleetors  of  sueh  territory,  and  (e) 
that  it  Ues  entirely  within  the  old  county,  may  be  made  to  appear 
by  evidence  upon  the  hearing,  without  being  specially  alleged.— ^tate 
•z  reL  Arthurs  v.  Board  of  County  Commrs.,  51. 

Same — Mandamus — ^What  not  Defense. 

5.  That  the  defendant  board  of  county  commissioners,  in  erroneously 
rejecting  a  petition  seeking  the  elimination  of  certain  territory  from 
the  area  of  a  proposed  new  county  as  insufficient,  acted  in  a  91km- judi- 
cial capacity,  is  not  any  defense  to  the  issuance  of  mandamus.  The 
writ  Ues  to  correct  a  refusal  to  proceed  in  the  hearing  of  a  matter, 
based  upon  the  erroneous  determination  of  a  preliminary  objection.— 
State  ez  reL  Arthurs  v.  Board  of  County  Gommrs.,  51. 

Boards  of  Commissioners — ^Powers — ^Discretion. 

6.  Though  a  board  of  county  commissioners,  being  a  body  of  limited 
powers,  must  in  every  instance  justify  its  official  action  by  referenee 
to  the  provisions  of  law  defining  and  limiting  its  authority,  it  may, 
where  the  mode  of  the  exercise  of  a  power  is  not  pointed  out,  use 
its  own  discretion  in  selecting  the  mode;  and  if  the  course  pursued  is 
reasonably  well  adapted  to  the  accomplishment  of  the  end  proposed, 
the  result  of  its  action  cannot  be  called  in  question. — Morse  v.  Qranito 
County,  78. 

Same — Courthouse  Bonds — Erection  of  Building^Site— Furnishings — Find- 
ings by  Board. 

7.  Where  a  board  of  county  commissioners  had  in  conformity  with 
the  requirement  of  section  2934,  Bevised  Codes,  determined  that  €he 
sum  of  $50,000  was  necessary  to  defray  the  cost  of  the  erection  of 
a  courthouse — the  general  purpose  of  a  proposed  bond  issue— -it  waa 
not  required,  before  submitting  the  question  to  the  electors  of  the 
county,  to  also  ascertain  the  cost  of  a  suitable  site  for  the  building, 
nor  that  of  the  necessary  furuishings — ^matters  incidental  to  and  neces- 
sarily included  ia  the  principal  purpose. — ^Morse  v.  Granite  CoantTf  ^^ 
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Same — iSleetlon  Kotice-^ntents— finrplnsage—Baflott. 

8w  The  only  oiiestion  which  the  board  of  county  commiaaioneTawaa 
required  to  Bnbmit  to  the  electors  npon  the  proposition  of  proenring 
funds  to  erect  a  courthouse  was  whether  a  loan  in  the  amount  found 
necesMury  should  be  effected  for  such  purpose;  the  inclusion  in  the 
order  of  election' of  other  questions,  such  as  the  fixing  of  the  date 
of  the  bonds,  the  rate  of  interest,  the  terms  of  the  option  to  redeem, 
etc, — matters  exclusively  within  the  discretion  of  the  board,  subject 
to  certain  statutory  requirements — was  therefore  surplusage,  and  any 
departure  in  the  ballot  in  this  latter  reapeot  from  the  form  in  which 
such  matters  were  stated  in  the  order  was  immaterial. — ^Morse  ▼. 
Oranite  County,  7S. 

Same — Special  Meetings — Call  for — Contents. 

9.  Section  2886,  Revised  Codes,  provides  that  at  a  special  meeting  of 
a  board  of  county  commissioners  no  business  other  than  that  specified 
in  the  call  must  be  transacted.  The  defendant  board  called  such 
a  meeting  for  the  purpose,  inter  alia,  of  doing  "all  necessary  things 
in  connection  with  the  advertising  and  sale  of"  proposed  bonds.  The 
board  at  the  meeting  adopted  a  formal  resolution  directing  the  bonds 
to  issue.  Held,  that  the  debentures. were  not  void  because  the  eaH 
did  not  specifically  state  that  one  of  the  purposes  of  the  meeting 
was  the  making  of  an  order  directing  them  to  issue,  such  garpose 
being  included  in  the  general  one  above  quoted. — Morse  t.  Oranite 
County,  78. 

Indebtedness — Elections— Bonds — Vote   Required — Constitution  —  Statutes. 

10.  Section  5,  Article  XIII  of  the  Constitution  declares  that  counties 
shall  not  incur  any  indebtedness  in  an  amount  exceeding  $10,000, 

*  without  the  approval  of  a  majority  of  the  electors  "voting  at  an  elec- 
tien/'  etc.  Section  2933,  Revised  Codes,  provides  that  they  shall  not 
do  so  "mthout  the  approval  of  a  majority  of  the  electors  of  the 
eounty";  and  under  section  2937  such  a  loan  may  be  made  *Hf  a 
majority  of  the  votee  east"  is  in  favor  of  it.  Held,  that  the  mean- 
ing of  the  nrovisions  of  the  Constitution  and  of  section  2933  is  the 
same,  and  toat  therefore  the  approval  of  a  majority  of  the  electors 
voting  at  an  election  to  determine  whether  a  proposed  indebtedness 
shall  be  incurred,  was  suf&cient  to  legalize  a  bond  issue. — Morse  v. 
Granite  County,  78. 

Public  Contracts — County  Commissioners — Discretion — Mandamus, 

11.  Mandamus  does  not  lie  to  control  the  discretion  lodged  in  a  board 
of  county  commissioners  in  the  matter  of  awarding  a  public  contract; 
where,  however,  fraud  has  entered  into  the  proceeding,  the  writ  is 
available  to  compel  the  board  to  act,  since,  under  such  circumstances, 
discretion  cannot  be  said  to  have  been  exercised.—State  ex  rel. 
Stuewe  V.  Hindson,  429. 

County    Commissioners — Public    Contract — Lowest    Bidder — Purpose    of 
Statute. 

12.  The  provision  of  law  for  letting  a  contract  such  as  that  for  the 
care  of  the  county  poor  to  the  lowest  bidder  is  for  the  benefit  of  the 

Sublic  and  does  not  confer  any  right  upon  the  lowest  bidder  as  such, 
tate  ex  rel.  Stuewe  v.  Hindson,  429. 

Same — Public  Contracts — Mandamus — Bights  of  Taxpayers. 

13.  An  unsuccessful  bidder,  who  was  also  a  readent  taxpayer  of  the 
county,  the  board  of  commissioners  of  which  he  sought  to  compel  by 
mandamus  to  rescind  a  contract  for  the  care  of  tne  poor  on  the 
ground  of  fraud,  and  who  alleged  in  his  complaint  that  if  the  eon- 
tract  was  carried  out  the  taxpayers  would  suffer  financial  loss,  was 
a  party  beneficially  interested  as  a  taxpaver,  and  could  properly  in- 
voice the  aid  of  the  court  in  that  behalx.-^tate  ex  ret  Stuewe  ▼• 
Hindson,  429. 
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6«m6 — Care  of  County  Poor — ^Bejeeiion  of  Bids — Implied  Antborit^. 

14.  Held,  that,  taking  into  ooniideration  the  varioiu  provisions  of 
the  CodoB  relating  to  the  matter,  the  board  of  county  commiseioners 
hae  the  implied  authority  to  reject  all  bida  made  for  the  care  of  the 
county  poor,  and  may,  if  the  fituation  warrants  it,  advertise  for  new 
bid8.~--State  ex  re).  Stuewe  v.  Hindson,  429. 

Same — ^Duration  of  Contract — Statutes. 

15.  Under  section  2054,  Revised  Codes,  as  amended  by  Laws  of  1909, 
page  34,  when  read  in  connection  with  section  2055,  as  amended  by 
Laws  of  1911,  page  78,  the  board  of  county  commissiooers  may  not 
let  a  contract  for  the  care  of  the  county  poor  for  a  period  longer 
than  one  year. — State  ex  rel.  Stuewe  v.  Hindson.  429. 

Public  Contracts — ^Fraud^Afandamiw — ^Power  of  Supreme  Court. 

16.  In  an  action  for  mandamiu  to  compel  the  rescission  of  a  county 
contract  because  of  fraud,  which  was  admitted  by  the  filing  of  a  de- 
murrer, the  supreme  court  may,  where  it  appears  that  the  public  ia 
the  real  party  m  interest  and  entitled  to  some  remedy,  grant  such  relief 
as  it  deems  proper,  irrespective  of  the  wishes  of  the  nominal  parties. 
State  ex  rel.  Stuewe  v.  Hindson,  429. 

Same — Power  of  Boards — Presumptions. 

17.  One  contracting  with  a  public  board  does  so  at  his  peril:  he  i» 
presumed  to  know  the  limit  of  its  authority. — State  ex  rel.  Stuewe 
V.  Hindson,  429. 

Pablic  Contracts — ^Fraud — Effect. 

18.  A  municipal  contract  vitiated  by  fraud  is  a  nullity. — State  ez 
rel.  Stuewe  t.  Hindson,  429. 

COUNTY  ATTORNEYS. 
Misconduct, — see  Criminal  Law,  8* 

COUNTY  COMMISSIONERS. 
See  Counties. 

CRIMINAL  LAW. 

Homicide — ^Motive — Malice. 

1.  It  is  not  essential  to  a  conviction  of  murder  that  a  motive  for 
the  crime  be  shown.  Malice  may  be  inferred  from  want  of  consid- 
erable provocation  or  from  circumstances  showing  an  abandoned  and 
malignant  heart. — State  v.  Roberts,  24&. 

Same — Witnesses — Cross-examination — Scope. 

2.  Where  one  accused  of  murder  claimed  that  an  information  was  filed 
against  his  witness  as  an  accessory  not  in  good  faith,  but  to  induce 
witness  to  testify  against  accused,  the  state  could  show  on  cross- 
examination  of  a  deputy  county  attorney  that  the  information  was 
filed  because  the  deputy  believed  that  witness  was  guilty.— -State  v. 
Roberts,  243. 

Same— Misconduct  of  Prosecuting  Attorney — ^Argument  to  Jury — Rever- 
sible Error. 

3.  It  was  not  reversible  error  for  the  county  attorney  in  his  argu- 
ment to  refer  to  a  reluctant  witness  for  the  state  as  one  who  was 
informed  against  as  an  accessory  to  hold  him  as  a  witness,  and  to  see 
that  he  would  not  compound  the  felony,  and  to  state  that  accused's 
eounsel  might  lay  stress  on  that  fact,  and  might  argue  that  the  state 
was  holding  a  club  over  witness'  head,  etc.,  in  the  absence  of  any 
Bhowing  that  accused  was  prejudiced  by  the  argument,  and  in  the 
absence  of  a  request  for  an  instruction  to  disregard  the  remarks. 
State  T.  Roberts,  243.  . 
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Information— CleHeAl  Srror— Immateriality — Amendment— Effeet. 

4.  The  mere  misspelling  of  tbe  word  "felonionslj/'  so  that  it  read 
"felobiouslj,"  did  not  render  an  information  charging  defendant 
with  the  lareenj  of  certain  cattle  fatallj  defective;  nor  was  it  ne- 
cessary to  rearraign  defendant  after  amendment  bj  the  insertion  of 
the  letter  "n"  in  place  of  the  letter  '%"  permitted  to  be  made  snbse- 
quent  to  the  swearing  of  the  jury. — State  y.  Folej,  311. 

Orand  Larceny — ^Habits  of  Liyestock — ^Expert  Testimony — ^AdmissibilitT. 
6.  Under  section  7887,  Bevised  Codes,  persons  familiar  with  cattle 
and  their  habits  were  properly  permitted  to  testify  as  to  the  im- 
probability of  the  animals,  alleged  to  have  been  stolen,  straying  a 
certain  distance  from  the  place  where  they  were  seen  a  few  dAys 
prior  thereto. — State  t.  Fot^y,  311. 

Same — Evidence—Admissibility. 

6.  Testimony  elicited  by  a  question  whether  the  witness  had  seen 
any  cattle  of  the  brand  borne  by  the  animals  charged  to  have  been 
stolen,  mnning  in  the  vicinity  where  he  and  defendant  lived,  was 
competent  and  material. — State  v.  Foley,  311. 

Same — Expert  Testimony — Admissibility. 

7.  The  admission  of  testimony  that  when  sncking  calves  are  taken 
from  their  mothers  and  confined  in  a  corral,  the  cows  will  stay  in 
the  vicinity  of  the  corral,  and  that  if  cows  with  calves  are  located 
near  water,  they  will  generally  stay  in  the  vicinity  unless  moved 
by  somebody,  was  proper.— State  ▼.  Foley,  311. 

Same— Instructions— Bequest— Befusal,  When  Proper. 

3.  Where  the  substance  of  requested  instructions  on  the  burden  of 
proof,  and  the  question  of  intent  in  *  cause  involving  the  larceny  of 
eattle  was  covered  by  the  charge  given,  refusal  to  instruct  as  re- 
quested was  not  error. — State  v.  j^oley,  311. 

Intent — ^When  Immaterial. 

9.  Where  a  statute  plainly  forbids  an  act  to  be  done,  a  guilty 
intent  in  the  person  violating  it  need  not  be  shown,  but  is  con- 
clusively implied  by  the  law,  unless  from  its  language  a  purpose  to 
require  the  existence  of  such  «n  intent  is  discoverable. — State  ex 
rel.  Bowe  t.  District  Court,  313. 

Murder  in  First  Degree— Evidence— ^Sufficiency — ^Burden  of  Proof. 

10.  Where  the  evidence  in  a  prosecution  for  homicide  showed  a 
deliberate  murder^  and  defendant  failed  to  sustain  the  burden  of 
showing  justification,  excuse  or  palliating  circumstances,  the  jury 
could  properly  find  him  guilty  of  murder  m  the  first  degree  and  fix 
the  death  penalty.— 49tate  t.  Leakey,  354. 

Same — ^Malice— Evidence — Sufficiency. 

11.  The  fact  that  the  victim  of  defendant  was  a  stranger  to  him 
was  not  conclusive  upon  the  question  of  absence  of  hatred  or  malice 
toward  deceased;  the  defendant  a  short  time  prior  to  the  killing 
having  given  expression  to  his  intention  of  shooting  the  person 
whom  he  should  see  in  possession  of  his  saddle  horse,  the  jury  were 
justified  in  finding  malicious  intent  to  take  human  Ufc—State  v. 
Leakey,  354. 

Same — Insanity — Declarations  of  Accused — Admissibility. 

12.  Under  the  rule  that  declarations  of  one  accused  of  crime,  made 
either  before  or  after  the  criminal  act,  are  admissible  on  the  ques- 
tion of  his  sanity  or  insanity,  it  was  error  to  exclude  statements 
made  by  defendant  a  few  hours  -after  the  homicide  and  upon  being 
roused  from  a  deep  sleep,  to  the  effect  that  he  did  not  believe  he 
had  killed  a  man,  that  there  was  no  reason  why  he  should  have 
killed  anyone,  etc, — State  y.  Leakey,  354« 
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Svne — InfanltT — '^tinmte*'  Aequaintaneee — Opinion  Svidenee — Admii- 
sibUity. 

13.  Tho  testimony  of  a  witness  who  had  known  defendant  about 
four  months,  and  who  had  qualified  as  an  intimate  acquaintance, 
under  section  7SS7,  Bevised  Codes,  that  in  his  opinion  defendant 
was  insane,  was  improperly  stricken  from  the  record,  even  though 
he  admitted  on  cross-examination  that  he  had  told  the  county  attor- 
ney the  day  before  that  he  thought  defendant  was  sane,  and  that 
he  based  this  latter  opinion  upon  conversations  had  with  other  per- 
sons on  the  night  previous;  the  later  statement  weakened  the  effect 
of  his  former  testimony  but  did  not  render  it  incompetent. — State 
▼.  Leakey,  354. 

Same. 

14.  One  who  had  known  defendant  but  three  weeks,  had  met  him 
only  at  meals  and  never  conversed  with  him  in  person,  was  incom- 
petent to  express  an  opinion  that  defendant  was  sane,  not  having 
Deen  an  'intimate"  acquaintance  within  the  meaning  of  section  7&87, 
Bevised  Codes. — State  y.  Leakey,  354. 

Same — ^Insanity — Definition. 

15.  An  instruction  defining  insanity  as  ''any  defect,  weakness  or 
disease  of  the  mind,  rendering  it  incapable  of  entertaining,  or  pre- 
venting its  entertaining  in  the  particular  instance  the  criminal  in- 
tent which  constitutes  an  element  of  ^verj  crime,"  and  declaring 
that  if  defendant  was  incapable  of  choosing  the  right  and  avoiding 
the  wrong  he  was  not  responsible  for  any  act  committed  by  him 
while  in  this  condition,  correctly  stated  the  law  on  the  subject. — 
State  ▼.  Leakey,  354. 

Grand  Larceny — Instructions — ^Beasonable  Doubt — Harmless  Error. 

16.  An  instruction  on  the  subject  of  reasonable  doubt  which,  inter 
alia,  told  the  jury  that  they  were  not  allowed  to  create  sources  of  duubt 
by  resorting  to  remote  conjecture,  etc.,  held  not  to  have  been  prejudi- 
cial to  defendant. — State  v.  Van,  374. 

Same — Motion  in  Arrest — Proper  Denial. 

17.  A  motion  in  arrest  of  judgment  must  be  founded  upon  some 
defect  in  the  information;  hence  where  an  information  charging  grand 
larceny  under  three  counts,  drawn  under  subdivision  4  of  section  8645, 
Bevised  Codes,  and  subdivisions  1  and  2  of  section  3642,  was  sufficient, 
such  a  motion  was  properly  denied. — State  v.  Van,  374. 

Same— Election — ^Discretion. 

18.  A  motion  to  compel  the  state  to  elect  upon  which  of  three  counts 
of  a  charge  of  grand  larceny  it  would  .proceed  was  addressed  to  the 
sound  legiU  discretion  of  the  trial  court,  reviewable  only  upon  a  show- 
ing of  manifest  abuse  of  discretion.-^-State  v.  Van,  374. 

Same — Evidence — Ownership— Sufficiency. 

19.  Eridence  touching  the  ownership  of  sheep  alleged  to  have  been 
stolen,  reviewed  and  held  sufficient  to  go  to  the  jury.— State  v.  Van, 
374. 

Same— Ownership  of  Property — Pleading  and  Proof. 

20.  The  crime  of  grand  larceny  is  against  the  state  and  not  against 
the  owner;  and  while  ownership  of  the  thing  taken  must  be  alleged  in 
the  information,  it  is  only  by  way  of  description  or  identification  of 
the  property,  the  particular  ownership  being  not  of  the  essence  of  the 
offense. — State  v.  Van,  374. 

Same — Accomplice — Corroboration — Evidence — Sufficiency. 

21.  Evidence  of  an  accomplice  held  sufficiently  corroborated,  under 
the  rule  (Bev.  Codes,  sec.  9290)  that  conviction  can  only  be  had  on 
the  testimony  of  an  aeeompUee  if  it  of  itself  tends  to  eonneet  tha 
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defendant  witli  the  eMnminion  of  the  erime  eliafgod. — State  ▼.  Yaa^ 

374. 

(}rand  Lareenj — ^Accomplieee — Eyidenee — Corrobontion  Neeeesarj. 

22.  Under  eeetion  9290,  Revised  Codes,  one  aeeneed  of  erime  maj 
not  be  convicted  on  tbe  testimony  of  an  oecompliee  unless  the 
latter  is  corroborated  bj  evidence  from  an  independent  souree  whidi 
in  itself  tends  to  connect  the  defendant  with  its  commission. — State  v. 
Lawson,  488. 

Same — Evidence — ^InsufBciency. 

23.  Evidence  oifered  hj  the  state  in  support  of  a  charge  of  grand 
larceny,  independently  of  that  given  by  an  accomplice,  who  subse- 
quently made  an  affidavit  confessing  that  she  had  committed  perjuiy 
in  testifying  against  defendant,  held  insuificient  to  sustain  a  con- 
viction.—-State  V.  Lawson,  488. 

Same — Conviction — Evidence  Necessary. 

24.  A  conviction  can  only  be  sustained  when  the  evidence  of  ac- 
cused's guilt  is  so  strong  and  convincing  that  it  may  be  said  to 
point  to  him  as  the  guilty-  person  beyond  a  reasonable  doubt. — State 
V.  Lawson,  488. 

Police  Officers — ^Duty  of,  in  Enforcement  of  Criminal  Laws. 

25.  It  is  tbe  duty  of  the  police  department,  independently  of  city 
ordinances  to  that  effect,  to  assist  m  enforcing  the  criminal  lawn 
of  tbe  state. — Andrieuz  v.  City  of  Butte,  557. 

CROSS-EXAMINATION. 
Scope, — see  Evidence,  12,  13* 


CUSTOM. 
See   Personal   Injuries,   49. 

DAMAGES. 

Measure  of,  for  flooding  property, — see  Cities  and  Towns,  4. 
Mitigation  of, — duty  of  plaintiff, — see  Personal  Injuries,  13*15. 

DEATH. 
Actions  to  recover  damages, — see  Personal  Injuriefi 


DECLARATIONS. 

'  See  Evidence,  20. 

DEFAULT  JUDGMENTa 
See  Judgments. 

« 

DEFENSES. 
Another  action  pending, — see  Pleading  and  Practice,  5-8. 
Change  of  place  of  diversion  of  water, — see  Water  RightS|  8. 
Inconsistent, — see  Pleading  and  Practice,  3. 

DEMURRER. 
See  Pleading  and  Practice,  5,  14. 

DEPOSITIONS. 
Answer  not  responsive  to  interrogatory, — ace  Evidenea^  T« 
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DISCBETIOir. 

Conntj  eommisiionerBi — eee  Counties,  6,  11. 

Granting  of  bill  of  particalars, — see  Bill  of  Partieulan,  2« 

See,  also,  District  Courts. 

DISMISSAL. 

Of  action  by  district  court, — see  Pleading  and  Practice,  ?• 
Of  action  by  supreme  court,  when, — see  Supreme  Court,  1. 

DISTBICT  COURTS. 

District  Judges — ^Disqualifying  Affidavit— SufScieoey. 

1.  An  affidavit  imputing  bias  and  prejudice  to  a  district  judge  in 
the  language  of  the  statute  (Rev.  Codes,  sec.  6315)  is  sufficient;  proof 
of  facts  showing  actual  bias  and  prejudice  not  being  required  nor 
permitted. — State  ex  rel.  Grogan  v.  District  Court,  72. 

Same. 

2.  Where  from  the  recitals  in  an  affidavit,  by  the  use  of  descriptive 
words  identifying  the  particular  district  judge  sought  to  be  disqualified 
for  bias  and  prejudice,  the  intention  of  the  affiant  to  deprive  "J.  Miller 
S."  of  jurisdiction  of  the  case  was  apparent,  the  error  in  naming  him 
*'J.  Millard  S."  was  insufficient  to  prevent  a  disqualification.^-State  ez 
rel.  Grogan  v.  District  Court,  72. 

Default  Judgment — Setting  Aside — Diligence  in  Movant. 

3.  One  who  appeals  to  the  discretion  of  the  trial  court  to  relieve  him 
from  a  default  judgmei^t  must  show  that  he  proceeded  with  diligence 
upon  discovering  his  default. — Swilling  v.  Cottonwood  Land  Co.,  339. 

Bill  of  Particulars — Discretion. 

3a.  The  granting  or  refusing  of  an  order  for  a  bill  of  particulars  is  a 
matter  left  to  the  sound  discretion  of  the  district  court. — Cohen  v. 
Clark,  151. 

Criminal  Law — Election — ^Discretion. 

4.  A  motion  to  compel  the  state  to  elect  upon  which  of  three  counts 
of  a  charge  of  grand  larceny  it  would  proceed  was  addressed  to  the 
sound  legal  discretion  of  the  trial. court,  reviewable  only  upon  a  show- 
ing of  manifest  abuse  of  discretion. — State  v.  Van,  374. 

District  Judges — Nonjudicial  Duties — Constitution. 

5.  Where  the  principal  powers  conferred  upon  a  district  judge  by 
an  Act,  the  constitutionality  of  which  is  attacked  on  the  ground  that 
the  powers  thus  bestowed  are  nonjudicial  in  character,  contrary  to 
section  1,  Article  lY,  of  the  Constitution,  are  judicial,  the  foct  that 
their  exercise  may  incidentally  require  the  performance  of  legislative  or 
administrative  functions,  does  not  impair  the  validity  of  the  legislation 
conferring  it. — O'Neill  v.  Tellowstone  Irr.  Dist.,  492. 

DIVORCE. 
Amendment  of  pleading  after  default  judgment, — see  Judgments,  10. 

DUE  PROCESS  OF  LAW. 
See  Constitutional  Law,  1. 

EASEMENTS. 
See  Waters  and  Water  Rights,  7-16. 

ELECTION. 
See  Criminal  X^aw,  18. 
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ELECnONBb 
Special,  ineuning  indebtedneu, — lee  Countief,  7-10. 


EMINENT  DOMAIN. 

Bailroads — Necessity  for  Taking. 

!•.  To  entitle  a  railroad  company  to  condemn  land,  it  le  not  re- 
quired to  show  an  absolute  necessity  for  its  use;  a  reasonable  neces- 
sity, in  view  of  the  purpose  to  which  the  property  is  to  be  devoted 
and  the  benefits  to  accrue  therefrom  to  the  public,  is  sufficient.-— 
Northern  Pacific  By.  Co.  v.  McAdow,  547. 

Same — ^Insufficient  Beasons  for  Taking. 

2l  Convenience  of  operation  and  enhancement  of  the  profits  of  its 
business  are  not  alone  sufficient  reasons  for  permitting  a  railroad 
to  appropriate  land  by  eminent  domain  for  the  purpose  of  making 
a  change  in  the  location  of  its  line,  its  depots,  yards  and  appur- 
tenant tracks  at  a  particular  station;  the  rule  of  necessity  as  de- 
clared in  paragraph  1,  $upra,  is  determinative  of  the  right  of  th* 
corporation  to  take. — Northern  Pacific  By.  Co.  v.  McAdow,  547. 

Same — ^Pleading  Evidence. 

3.  Allegations  in  defendants'  answer,  after  denyin^f  the  necessity 
of  the  proposed  taking  of  their  property  by  plaintiff  for  railroad 
purposes,  setting  forth  in  detail  why  the  necessity  did  not  exist, 
were  matters  of  evidence  and  not  of  pleading. — ^Northern  Pacific  Rj, 
Co.  V.  McAdow,  547. 

Same — ^Burden  of  Proof. 

4.  The  burden  of  showinp^  a  necessity  for  taking  land  under  emi- 
nent domain  was  upon  plaintiff  railroad  company. — Northern  Paclfte 
By.  Co.  V.  McAdow,  547. 

Same — ^Necessity — ^Issues^Erroneous  Order. 

5.  Held,  that  the  district  court  erred  in  entering  an  order  of  con- 
demnation without  hearing  proof,  after  sustaining  a  general  de- 
murrer to  the  answer,  where  there  was  a  direct  issue  upon  the 
question  of  the  railroad  company's  necessity  for  the  contemplated 
taking  of  lands  under  condemnation  proceedings. — Northern  Pacifle 
By.  Co.  V.  McAdow,  547. 

EQUITY. 

Findings  in  equity  cases — conclusiveness, — see  Appeal  and  Error,  9. 
Final  disposition  of.  equity  cases  on  appeal, — see  Appeal  and  Error,  8. 


ESTATES  OP  DECEASED  PEBSONS. 
See,  aUo,  Wills. 

Heirship— -Bight  to  Inherit — Nonresident  Aliens — ^Power  of  Legislature. 

1.  The  right  to  inherit  is  dependent  upon  the  will  of  the  legislature, 
except  in  so  far  as  its  power  in  this  regard  is  restricted  by  consti- 
tutional provisions;  hence  an  alien  or  foreigner  may  inherit  lands 
or  take  by  law  only  by  grace  of  the  state  within  the  boundaries  of 
which  they  are  situated. — ^In  re  Colbert's  Estate,  259. 

Same — Power  of  Legislature — Vested  Bights. 

2.  The  legislature  may,  in  conferring  upon  nonresident  foreigners 
the  right  to  take  by  inheritance,  impose  any  condition  or  burden 
it  chooses,  even  after  the  right  has  vested  and  before  tiie  subject  of 
the  inheritance  has  reached  the  hands  of  the  heir,  provided  it  does 
not  deny  due  process  of  law. — ^In  re  Colbert's  Estate,  259. 

Same — Nonresident  Aliens — Statutes  of  Limitations — Constitution. 

3.  Section  4835,  Bevised  Codes,  providing,  inter  alia,  that  a  nonresi- 
dent foreigner  can  take  by  succession  only  if  he  appears  and  claims 
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•neli  tne«6stioii  within  five  years  after  the  death  of  the  decedent  to* 
whom  he  claims  successiony  held  a  statute  of  limitations,  not  in  any- 
wise affecting  the  right  conferred,  and  not  repugnant  to  the  consti- 
tutional provision  (Art.  m,  sec.  25)  placing  aliens  and  denisens  on 
the  same  footing  as  citisens  in  granting  the  right  to  inherit. — ^In  re 
Colbert's  Estate,  259. 

Same — Statutes   of   Limitations — Discrimination   Between   Citizens   and 
Foreigners. 

4.  Sinte  the  legislature  in  enacting;  statutes  of  limitation  may  law- 
fully discriminate  even  between  citizens  of  the  different  states,  a 
nonresident  foreigner  may  not  successfully  invoke  the  provision  of 
section  2,  Article  IV,  United  States  Constitution,  in  support  of  his 
contention  that  section  4835,  Revised  Codes,  making  his  right  to  in- 
herit depend  upon  his  claiming  succession  within  five  years  after  the 
death  of  the  decedent,  is  unconstitutionaL — ^In  re  Colbert's  Estate, 
259. 

ESTOPPEL. 
Ctoneral  Appearance— Notice. 

1.  One  who  appears  generally  to  resist  a  motion  to  amend  a  com- 
plaint after  judgment  rendered,  and  does  resist  such  motion  on  the 
merits,  is  presumed  to  have  submitted  himself  to  the  jurisdiction  of 
the  court  for  all  purposes  of  the  motion,  and  is  estopped  to  claim 
that  he  did  not  have  sufficient  notice. — ^Eadie  v.  Eadie,  391. 

Police  Officers — Wrongful  Bemoval — Mandamut — Action   for  Compensa- 
tion. 

2.  Where  a  police  officer  was  wrongfully  removed  by  the  mayor, 
and  successfully  prosecuted  mandamus  to  compel  his  reinstatement, 
the  fact  that  he  made  no  effort  in  such  proceeding  to  recover  his 
salary  for  the  time  intervening  between  his  removal  and  reinstate- 
ment did  not  operate  as  an  estoppel  to  his  maintaining  a  subsequent 
action  to  recover  such  compensation. — Peterson  v.  City  of  Butte,  401. 

Easement — Extent  of  Use — Change. 

3.  While  an  easement  by  prescription  must  be  confined  to  the  exact 
use  originally  made  of  it,  the  owner  of  the  servient  estate  is  es- 
topped to  complain  of  a  more  extended  one,  where  for  eighteen  years 
after  the  beginning  of  the  enlarged  use  he  failed  to  object  to  it. — 
McDonnell  v.  fluffine,  411. 

Public  Contracts — Rejection  of  Bids. 

4.  Quaere:  Is  one  who  submits  a  bid  for  public  work,  in  response 
to  a  notice  calling  therefor  which  expressly  reserves  the  right  in  a 
board  to  reject  all  bids,  estopped  to  deny  |iuthority  in  the  board  to 
do  sot— State  ex  reL  Stuewe  v.  Hindson,  429. 

EVIDENCE. 

Master  and  Servant — Personal  Injuries — ^Death — Admissibility.    . 

1.  In  an  action  for  injury  to  a  construction  laborer,  caused  by  a  dump- 
car  overturning  through  a  defect  in  the  track,  a  witness,  testifying 
how  the  accident  occurred,  could  state  that  men  repairing  the  track 
gave  no  signal  to  stop  the  car,  even  though  such  failure  was  not 
pleaded  as  negligence. — ^Domitrovich  v.  Stone  ft  Webster  E.  Corp.,  7. 

Same — Expert  Medical  Testimony — Admissibility. 

2.  Where  physician  had  testified  that  decedent,  upon  whom  a  car  of 
rock  had  been  overturned,  had  died  from  suppurative  cholan^tis,  plain- 
tiff was  properly  allowed  to  show  that  a  weakening  of  tissues  any- 
where in  the  body  furnishes  a  field  for  development  of  germs  of  that 
disease,  and  that  after  being  injured  one  may  go  several  days  with  no 
apparent  trouble,  until  suppuration  foUows,  etc, — ^Domitrovieh  v.  Stonci 
4  Webster  £.  Corp.,  7. 
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Same — ^Expert  Opinion i—Pbysical  Condition — ^Admissibility. 

3.  In  an  aetion  for  negligent  death,  the  opinion  of  a  hospital  taper- 
intendent,  based  on  the  records  of  the  case  in  evideuca  as  to  tiie 
character  of  decedent's  ailment,  was  properlj  excluded;  since  witness 
had  testified  to  the  symptoms,  the  records  spohe  for  themselves,  and 
witness  had  not  quaUfied  as  a  physician. — Domitrovich  r.  Stone  ft 
Webster  £.  Corp.,  7. 

Private  Plats — Admissibility  in  Evidence. 

4.  A  private  plat  showing  the  location  of  plaintiff's  property  was  ad- 
missible in  evidence  as  an  aid  in  identifying  the  realty. — Drew  t. 
City  of  Butte,  124. 

Motion  to  Strike — When  Too  Late. 

5.  After  a  question  has  been  answered  by  a  witness,  a  motion  to  have 
the  answer  stricken  out  must  be  denied.— Cohen  v.  Clark,  151. 

Befreshing  Memory — Memoranda. 

6.  Xfnder  section  8020,  Bevised  Codes,  a  witness  may,  to  refresh  his 
memory,  properly  have  recourse  to  a  memorajidum-book  containing 
entries  written  by  himself. — Cohen  v.  Clark,  151. 

Depositions — ^Answer  not  Responsive  to  Question. 

7.  Where  an  interrogatory  asked  the  deponent  to  attach  to  his  depo- 
sition a  certain  record,  a  copy  thereof  was  neither  the  best  evidence 
nor  responsive  to  the  question,  and  therefore  inadmissible. — Cohen  t. 
Clark,  151. 

Weight — Question  for  Jury. 

8.  The  weight  of  the  evidence  is  a  question  exclusively  within  the 
province  of  the  jury,  and  their  findings  upon  disputed  questions  of 
fact  are  conclusive.' — Cohen  v.  Clark,  151. 

Failure  to  Furnish  Further  BiU  of  Particulars. 

9.  An  objection  to  the  introduction  of  evidence  by  plaintiff  interposed 
on  the  ground  that  he  had  failed  to  furnish  defendant  a  bill  of  par- 
ticulars more  complete  than  one  theretofore  furnished  as  ordered  by 
the  court,  in  an  action  on  a  contract  for  wages  and  expenses,  held  to 
have  been  properly  overruled.— Cohen  v.  Clark,  151. 

Personal  Injuries — ^Unsafe  Place — Knowledge  of  Master. 

10.  In  a  personal  injury  action  a  witness  was  properly  permitted 
to  testify  to  a  conversation  had  by  him  with  defendant's  general  super- 
intendent immediately  before  the  accident,  in  which  he  called  attention 
to  the  dangerous  character  of  the  place;  the  admissibility  of  such  tes- 
timony was  not  affected  by  the  fact  that  plaintiff  was  not  present  and 
did  not  know  of  the  conversation. — Stewart  v.  Stone  &  Webster  £. 
Corp.,  160. 

Same — Negligent  Method — Evidence — Admissibility. 

11.  Testimony  of  how  a  large  iron  bucket,  which  was  instrumental  in 
causing  plaintiff's  injuries,  was  used  before  and  after  it  was  unloaded 
of  its  contents  of  earth  and  rock  was  admissible  as  tending  to  shed 
light  upon  the  issue  whether  defendant  was  negligent  in  pursuing  a 
general  plan  or  method  of  carrying  on  its  operations. — Stewart  v.  Stone 
&  Webster  E.  Corp.,  160. 

Criminal  Law — Cross-examination — Scope. 

12.  Where  one  accused  of  murder  claimed  that  an  information  was 
filed  against  his  witness  as  an  accessory  not  in  good  faith,  but  to  induce 
witness  to  testify  against  accused,  the  state  could  show  on  cross-examina- 
tion of  a  deputy  county  attorney  that  the  information  was  filed  because 
the  deputy  believed  that  witness  was  guilty. — State  ▼.  Roberts,  243. 

Several  Acts  of  Negligence — Proof  of  One  Sufficient. 

12a.  Proof  of  one  of  several  acts  of  negligence  charged  is  sufildent 
to  sustain  recovery. — Stewart  v.  Stone  ft  Webster  E^  Corp.,  160. 
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Improper  Cross-examiTiatioii. 

13.  Cross-examination  of  plaintiff  an  to  a  matter  whieb  properlj  ap- 
pertained to  defendant's  affirmative  defense,  and  with  respect  to  which 
the  former  had  not  given  anj  testimony,  was  properlj  excluded. — 
Pelican  v.  Insurance  Co.,  277. 

Opinion  Evidence^Conclusion  of  Witness. 

14.  Upon  the  issue  whether  certain  treatment  constituted  a  surgical 
operation,  physicians  were  improperly  permitted  to  state  their  opinions 
that  such  was  the  ease;  their  statements  should  have  been  limited  to  a 
recital  of  what  was  done. — ^Pelican  v.  Insurance  Co.,  277. 

Same — Evidence— Appellant  may  not  Complain,  When. 

15.  Evidence  admitted  to  sustain  appellant's  theory  of  the  case  and 
deemed  competent  by  him  at  the  time  of  trial  may  not  be  compkined 
of  on  appeal  as  erroneously  admitted. — Pelican  v.  Insurance  Co.,  277. 

Personal  Injuries — Damages — Pleading  and  Proof. 

16.  A  complaint  in  an  action  for  personal  injuries,  which  alleges  that 
plaintiff  was  injured  and  bruised  on  her  right  ankle,  leg,  hip,  and  body, 
is,  in  the  absence  of  a  special  demurrer  or  demand  for  a  bill  of  par- 
ticulars, sufficient  to  authorize  evidence  of  an  internal  injury,  the  word 
'*hody"  comprehending  all  portions  of  the  body,  inside  and  outside,  and 
advising  defendant  that  plaintiff  would  prove  injuries  to  portions  of 
her  body  other  than  her  ankle,  leg,  and  hip. — Jenkins  v.  Northern  Pac 
By.  Co.,  295. 

Habits  of  Livestock — Expert  Testimony — Admissibility. 

17.  Under  section  7887,  Bevieed  Codes,  peiBons*  familiar  with  cattle 
and  their  habits  were  properly  permitted  to  testify  as  to  the  im- 
probability of  the  animals,  alleged  to  have  been  stolen,  straying  a 
certain  distance  from  the  place  where  they  were  seen  a  few  days 
prior  thereto. — State  v.  Foley,  311. 

Same — Evidence — Admissibility. 

18.  Testimony  elicited  by  a  question  whether  the  witness  had  seen  any 
cattle  of  the  brand  borne  by  the  animals  charged  to  have  been  stolen, 
running  in  the  vicinity  where  he  and  defendant  lived,  was  competent 
and  material.-~State  v.  Foley,  311. 

Same — Expert  Testimony — Admissibility. 

19.  The  admission  of  testimony  that  when  sucking  calves  are  taken 
from  their  mothers  and  confined  in  a  corral,  the  cows  will  stay  in  the 
vicinity  of  the  corral,  and  that  if  cows  with  calves  are  located  near 
water,  they  will  generally  stay  in  the  vicinity  unless  moved  by  some- 
body, was  proper. — State  v.  Foley,  311. 

Murder — Insanity — Declarations  of  Accused — Admissibility. 

20.  Under  the  rule  that  declarations  of  one  acxiused  of  crime,  made 
either  before  or  after  the  criminal  act,  are  admissible  on  the  question 
of  his  sanity  or  insanity,  it  was  error  to  exclude  statements  made  by 
defendant  a  few  hours  after  the  homicide  and  upon  being  roused  from 
a  deep  sleep,  to  the  effect  that  he  did  not  believe  he  had  killed  a  man, 
that  there  was  no  reason  why  he  should  have  killed  anyone,  etc. — 
State  V.  Leakey,  354. 

Same — Insanity — "Intimate"     Acquaintances — Opinion     Evidence — ^Admis- 
sibility. 

21.  The  testimony  of  a  witness  who  had  known  defendant  about  four 
months,  and  who  had  qualified  as  an  intimate  acquaintance,  under  sec- 
tion 7887,  Bevised  Codes,  that  in  his  opinion  defendant  was  insane, 
was  improperly  stricken  from  the  record,  even  though  he  admitted  on 
eross-examination  that  he  had  told  the  county  attorney  the  day  before 
that  he  thought  defendant  was  sane,  and  that  he  based  this  latter 
opinion  upon  conversations  had  with  other  persons  on  the  night  pre- 

44  Mont.— 8» 
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vioua;  the  later  statement  weakened  the  effeet  of  hifl  former  testimonj 
but  did  not  render  it  incompetent.— State  y.  Leakey,  354. 
Same. 

22.  One  who  had  known  defendant  but  three  weeks,  had  met  him  only 
at  meals  and  never  conversed  with  him  in  person,  was  incompetent  to 
express  an  opinion  that  defendant  was  sane,  not  having  been  an  "in- 
timate" acquaintance  within  the  meaning  of  section  7887,  Bevised 
Codes. — State  v.  Leakey^^  354. 

Exclusion — ^Harmless  Error. 

23.  Error  in  the  exclusion  of  testimony  is  cured  by  the  subsequent  ad- 
mission of  substantially  the  same  evidence. — State  v.  Van,  374. 

Exhibits — ^Record — Review. 

24.  Where  the  record  on  appeal  does  not  contain  or  describe  an  exhibit 
claimed  to  have  been  erroneously  excluded  from  evidence,  the  action  of 
the  court  will  not  be  reviewed. — State  v.  Van,  374. 

Exclusion — Offer  of  Proof. 

25.  In  the  absence  of  an  offer  of  proof  indicating  the  testimony  sought 
to  be  elicited,  alleged  error  in  sustaining  an  objection  to  a  question 
will  not  be  reviewed. — State  v.  Van,  374. 

Motion  to  Strike-— When  Too  Late. 

26.  After  a  question  has  been  answered  by  the  witness  under  exam-' 
ination,  a  motion  to  strike  the  answer  from  the  record  is  of  no  avail* 
State  v.  Van,  374. 

Pleadings — Harmless  Error. 

27.  Introduction  of  answer  of  defendant  in  evidence  held  harmlesa 
error,  if  erroneous. — Kinsel  v.  North  Butte  Min.  Co.,  445. 

Master  and  Servant — ^Injuries  to  Servant — Safe  Place  to  Work — Custom. 

28.  A  master  cannot  escape  liability  for  the  injuries  of  his  servant 
from  a  defective  place  of  work  or  appliance,  by  showing  tiiat  he 
has  followed  the  usual  custom  of  masters  in  furmshing  places  of 
work  and  appliances,  but  must  show  that  degree  of  care  which  is 
commonly  and  usually^exercised  by  reasonably  careful  persona  under 
like  circumstances. — -Kinsel  v.  North  Butte  Min.  Co.,  445. 

Criminal  Law — Accomplices — Evidence — Corroboration  Necessary. 

29.  Under  section  9290,  Bevised  Codes,  one  accused  of  crime  may 
not  be  convicted  on  the  testimony  of  an  accomplice  unless  the  latter 
is  corroborated  by  evidence  from  an  independent  source  which  in 
itself  tends  to  connect  the  defendant  with  its  commission. — State  v> 
Lawson,  488. 

Same — Conviction — Evidence  Necessary. 

30.  A  conviction  can  only  be  sustained  when  the  evidence  of  ac- 
cused's guilt  is  so  strong  and  convincing  that  it  may  be  said  to 
point  to  him  as  the  guilty  person  beyond  a  reasonable  doubt. — State 
V.  Lawson,  488. 

Life  Insurance — ^Proofs  of  Death — Admissions. 

31.  The  proofs  of  death  made  by  plaintiff's  beneficiary  and  put  in 
evidence,  showing  that  deceased  had  violated  his  contract  of  insur- 
ance by  engaging  in  a  prohibited  occupation,  furnished  prima  facie 
evidence  of  that  fact  and  were  properly  treated  as  an  admission  on 
the  part  of  plaintiff. — Schwanekamp  v.  Modern  Woodmen,  526. 

Livestock — Ownership — General    Understanding — ^Inadmissibility. 

32.  Testimony  that  it  was  the  common  understanding  in  the  com> 
munity  that  one  of  the  parties  to  an  a&tion  in  claim  and  delivery 
was  th«  owner  of  the  property  in  dispute,  to-wit|  certain  livestock, 
was  properly  excluded.—^hestnut  v.  Sales,  534. 

EXECUTION. 
See  Mortgages,  3. 
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exhibits. 

See  Appeal  and  Error,  6. 

FEES. 
Golleeting  illegal,— «ee  Public  Officenk 


FELLOW-SEBVANTS. 
See  Personal  Injuries,  18,  43, 

PINDINGa 
CSonelusiveness. 

1.  Unless  tlie  eridenee  in  equity  ca^es  discloses  a  decided  preponder- 
ance agadnt  the  findings  of  the  trial  court,  they  will  be  accepted  as 
conclusive  by  the  supreme  court. — ^Boyd  v.  Huffine,  306;  McDonnell 
y.  Huffine,  411. 

Default  Judgments— Setting  Aside— General  Order — ilfPect. 

2.  An  order,  general  in  terms,  denying  a  motion  to  set  aside  a  de- 
fault judgment  has  the  effect  of  findings  in  favor  of  the  plaintiff  upon 
ev^ry  disputed  question  of  fact,  and  sxKih  findings  are  conclusive  upon 
app^. — Swilling  v.  Cottonwood  Land  Co.,  339. 

Implied  Findings. 

3.  Under  the  doctrine  of  implied  findings,  a  particular  fact  the  exist- 
ence of  which  is  necessary  to  support  the  decree  will  be  deemed  to 
bave  been  found  by  implication, — ^the  issues  warranting  such  finding, 
— where  the  record  on  appeal  does  not  disclose  a  request  for  an  ex- 
press  finding  as  to  Sfuch  fact. — ^Hansen  v.  Larsen,  350. 

FBATERNAL  INSURANCE. 
See  Life  Insurance. 

FRAUD. 
See  life  Insurance,  6;  Counties,  18;  Statute  of  Frauds. 

GOOD  FAITH. 
In  violating  statutes, — see  Public  Officers,  3. 

GRAND  LARCENY. 
See  Criminal  Law,  5-8,   16-25. 

GUARDIANS. 
Ad  litemf — see  Appeal  and  Error,  4. 

HEIRSHIP. 
See  Estates  of  Deceased  Persons;   Wills^ 

INDEBTEDNESS. 
See  Counties,  6-10;  Irrigation  Districts,  1-Q, 

INDUSTRIAL  INSURANCE. 

Master  and  Servant — ^Industrial  Insurance — Public  Policy — Police  Power. 
1.  Held,  that  chapter  67,  Laws  of  1909,  providing  for  state  acci- 
dent insurance  and  workmen's  compensation  for  personal  injuries 
sustained  by  coal  mine  employees  in  the  course  of  their  employment, 
is  a  proper  exercise  of  the  police  power  of  the  state.— Cunningham 
▼.  Northwestern  Imp.  Co.|  180. 
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Same — ClaMiH cation — CIau  Legislfition. 

2.  Chapter  67  of  Lawt  of  1009^  creating  a  state  Insnranee  fund  for 
workmen  engaged  in  coal  mining,  being  equally  applicable  to  all 
persons  within  the  state  engaged  in  the  particularly  hazardous 
business  of  mining  coal,  is  not  invalid  as  class  legislation,  as  sing- 
ling out  a  particularly  hazardous  employment,  and  subjecting  it  to 
burdens  not  placed  on  other  extrahazardous  employ  men  ts.-~Cunning. 
ham  v.  Northwestern  Imp.  Co.,  180. 

Same — Power  of  Legislature. 

3.  Classification,  for  the  purpose  of  taz  legislation,  or  of  regula- 
tion under  the  police  power,  is  a  legislative  function,  with  which 
the  courts  have  no  ri^t  to  in<terferc.  unless  it  is  t«o  clearly  arbi- 
trary as  to  invade  constitutional  right. — Cunningham  y.  North- 
western Imp.  Co.,  180. 

Same. 

4.  The  right  of  the  legislature  to  pass  laws  regulating  an  extra- 
hazardous business,  such  as  coal  mining,  and  to  provide  for  bene- 
fits in  ease  of  injury  or  death,  may  be  properly  based  on  the 
intention  to  rednce  economic  waste,  to  obviate  breaches  and  dis- 
sensions between  employers  and  employees,  raise  the  standard  of 
citizenship,  and  lower  the  general  burden  of  taxes  or  taxation, 
thereby  promoting  peace^  order,  and  morals. — Cunningham  v.  North- 
western Imp.  Co.,  180. 

Same — Taxing  Power — Extent. 

5.  The  right  of  the  state,  in  the  exercise  of  poli<;e  power,  to  regu- 
late an  extrahazardous  business  and  to  provide  for  the  payment  of 
benefits  to  employees  injured  or  killed  therein  is  supplemented  by 
the  taxing  power,  which  is  included  in  the  police  power,  in  order 
to  enable  the  state  to  carry  the  scheme  into  effect. — Cunningham  v. 
Northwestern  Imp.  Co.,  180. 

Same — Purpose— "Public  Purpose." 

6.  A  tax  levied  to  raise  a  fund  to  provide  industrial  insurance  and 
benefits  to  injured  employees  engaged  in  the  extrahazardous  occupa- 
tion of  coal  mining  is  for  a  "public  purpose,"  notwithstanding  the 
Act  operates  to  the  direct  benefit  of  the  injured  emr^loyee  or  his 
dependents,  and  not  directly  to  that  of  the  public  generally. — Cun- 
ningham V.  Northwestern  Imp.  Co.,  180. 

Same — ^Jury  Trial. 

7.  Section  23,  Article  III,  state  Constitution,  providing  that  the 
right  of  trial  by  jury  shall  remain  inviolate,  and  referring  to  civil 
cases,  did  not  confer  the  right  to  trial  by  jury,  in  a  special  proceed- 
ing to  obtain  the  benefits  of  Laws  of  1909,  Chapter  67,  providing  a 
scheme  for  industrial  insurance  for  persons  engaged  in  coal  mining 
within  the  state,  and  their  dependents,  in  case  of  injury  or  death 
in  the  course  of  their  occupation;  and  hence  such  Act  was  not  un- 
constitutional, as  depriving  those  subject  to  its  terms  of  their  right 
to  trial  by  jury. — Cunningham  v.  Northwestern  Imp.  Co.,  180. 

Same — Due  Process  of  Law — Occupation  Tax — Employees'  Benefit. 

8.  Chapter  67  of  Laws  of  1909,  provides  a  scheme  of  accident  in- 
surance and  disability  benefits  for  employees  in  coal  mines,  and 
requires  the  funds  to  be  provided  by  a  payment  of  one  per  cent  of 
the  wages  of  such  employees,  and  a  tax  on  the  employer  of  one 
cent  for  each  ton  of  coal  mined.  Held,  that  such  impost  was  in 
the  nature  of  an  occupation  tax;  and  hence  the  scheme  provided  for 
its  collection  did  not  operate  to  deprive  either  the  miners  or  their 
employers  of  their  property  without  due  process  of  law. — Cunning- 
ham T.  Northwestern  Imp.  Co.,  180. 
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SaiiM— Injuries  to  Servants — Compensation  Act — ^Police  Power. 

9.  ^  Chapter  67  of  Laws  of  1909,  proyidinflr  for  an  indemnity  to  be 
paid  to  injured  employees  engaged  in  coal  mining,  was  not  invalid 
as  a  police  regulation  because  it  provided  for  the  payment  to  an 
injured  employee  of  his  compensation  in  a  lump  sum. — Cunningham 
T.  Northwestern  Imp.  Co.,  180. 

Seme— Validity  of  Act 

10.  Chapter  67  of  Laws  of  1909,  providing  for  indemnity  and  ben- 
efits to  injured  persons  engaged  in  coal  mining,  to  be  paid  from 
a  fund  collected  from  an  assessment  levied  on  both  employer  and 
employee  is  not  unconstitutional  because  it  does  not  differentiate 
between  a  careful  and  a  careless  employer.-— Cunningham  v.  North- 
western Imp.  Co.,  180. 

Same — Judicial  Duties — ^Administrative  Officers. 

11.  Miners'  compensation  Act  (Laws  of  1909,  Chap.  67),  providing 
indemnity  for  injured  employees  engaged  in  coal  mining,  from  a 
fund  to  be  collected  from  a  tax  levied  on  the  workmen  and  the  coal 
operators  in  accordance  with  the  amount  of  coal  mined  and  the 
amount  of  wages  received,  and  providing  a  summary  method  for  the 
disposition  of  claims  filed  under  the  law,  is  not  unconstitutional,  as 
conferring  judicial  power  on  the  state  auditor  having  charge 
thereof.— Cunningham  v.  Northwestern  Imp.  Co.,  180. 

Same — Equal  Protection  of  Laws. 

12.  Since  the  miners'  compensation  Act  (Laws  of  1909,  Chap.  67), 
providing  for  compensation  to  injured  employees  engaged  in  coal 
mining,  does  not  protect  the  employer  who  furnishes  compensa- 
tion under  the  Act  from  bein^  aued  for  the  injury  and  compelled 
to  pay  twice,  the  Act  is  invalid,  as  depriving  such  an  employer  of 
the  equal  protection  of  laws.— Cunningham  ▼•  Northwestern  Imp^ 
Co.,  180. 

INFANTS. 
See,  also,  Quardians;   Prostitution. 

Actions — ^Appeal — Objections — ^Waiver. 

1.  An  infant  plaintiff,  represented  in  an  action  at  law  as  required 
by  Bevised  Codes,  section  6481,  by  a  guardian  ad  litem  appointed  as 
provided  by  section  6482,  may  not  complain  on  appeal  of  errors  occur- 
ring at  the  trial  not  affecting  his  substantial  rights,  where  experienced 
counsel  iPailed  to  make  objections  and  save  «xceptions,  and  where  there 
is  no  evidence  of  fraud  or  collusion  on  the  part  of  counsel. — Byrnes  t. 
Butte  Brewing  Co.,  328. 

INFORMATION. 
Clerical  error, — see  Criminal  Law,  4. 

INJUNCTION. 
See,  also,  Labor  Unions. 

When  Issuance  Improper. 

1.  Injunction  does  not  lie  to  restrain  an  act  already  committed.-— 
Iverson  v.  Dilno,  270. 

Houses  of  Prostitution — Messenger   Service — Police    Interference — Minors. 

2.  A  writ  of  injunction  held  to  have  been  improperly  granted  to 
prevent  police  interference  with  plaintiff's  messenger  service,  though 
it  did  injure  his  otherwise  lawful  business,  where  the  officers  were 
enforcing  an  ordinance  which  made  the  presence  of  minors  in  and 
about  hcKiiea  of  prostitution  unlawful. — ^Anorieuz  v.  City  of  Butte,  557. 
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INSANITY. 
€ee   Criminal   Law,   12-15. 

INSOLVENCY. 
See  Beceivers,  3. 

INSTRUCTIONS. 

Personal  Injuries — Master  and  Servant — I^oring  Issueff. 

1.  An  instruction,  requested  bj  the  defendants  in  a  personal  injury 
aetion  charging  negligence  in  a  number  of  particulars,  in  which  lia- 
bility was  made  to  turn  solely  upon  the  question  whether  there  had 
been  negligmce  in  one  particular,  thus  ignoring  the  others  alleged,  was 
properly  refused. — ^Verlinda  v.  Stone  ft  Webster  E.  Corp.,  223. 

Failure  of  Counsel  to  Bequest. 

2.  Where  counsel  for  appellant  at  the  time  of  settlement  of  the  in- 
structions failed  to  submit  an  instruction  embodying  a  definition  of  a 
certain  term,  they  may  not  complain  on  appeal  that  an  instruction 
defining  such  term  was  not  given. — ^Pelican  v.  Insurance  Co.,  277. 

Verdict — When  not  Contrary  to  Law. 

3.  Where  a  case  was  not  submitted  to  the  iury  upon  any  definite 
theory,  but  the  instructions  were  formulated  in  accordance  with  the 
theories  of  opposing  counsel,  and  the  evidence  was  such  that  the  jury 
might  have  resolved  the  issues  either  way,  the  verdict  for  plaintifii  was 
not  eontrary  to  the  instructions,  and  therefore  not  against  law. — ^Peli* 
can  V.  Insurance  Co.,  277. 

Error — Who  may  not  Complain. 

4.  Appellant  will  not  be  heard  to  complain  of  an  error  in  instructions 
made  in  his  favor.^Pelican  v.  Insurance  Co.,  277. 

Bequest — ^Refusal,  When  Proper. 

4a.  Where  the  substance  of  a  requested  instruction  was  covered  by 
the  charge  given,  refusal  to  instruct  as  requested  is  not  .error.^9tate 
V,  Foley,  311. 

Befusal — ^When  not  Error. 

5.  ^It  is  not  error  to  refuse  requested  instructions  fully  and  fairly 
covered  by  the  charge  given.— €tate  v.  Leakey,  354. 

Criminal  Law — ^Beasonable  I>oubt — Harmless  Error. 

6.  An  instruction  on  the  subject  of  reasonable  doubt  which,  inter  alia, 
told  the  jury  that  they  were  not  allowed  to  create  sources  of  doubt  by 
resorting  to  remote  conjecture,  held  not  to  have  been  prejudicial  to 
defendant. — State  v.  Van,  374. 

When  Befusal  not  Error. 

7.  Where  the  substance  of  offered  instructions  was  covered  by 
other  paragraphs  of  the  charge,  refusal  of  those  requested  did  not 
constitute  error. — State  v.  Van,  374. 

Law  of  Case.  ^ 

8.  Instructions  to  the  jury,  whether  right  or  wrong,  are  the  law  of 
the  case. — State  v.  Van,  374. 

To  be  Considered  Together. 

9.  In  reviewing  instructions  they  must  be  considered  as  a  whole, 
since  the  trial  court  is  under  no  obligation  to  state  all  the  law  ap- 
plicable to  a  particular  phase  of  a  case  in  a  single  paragraph  of  the 
charge. — State  v.  Van,  374. 

Master  and  Servant — ^Personal  Injuries. 

10.  Where  the  shift  boss  of  a  mine  had  charge  of  the  timbering, 
an  instruction  that  it  is  the  primary  duty  of  the  master  to  furnish 


Ibrigatiok  Districts.  616 

liis  serrant's  with  a  safe  plaee  to  work,  and  that^  this  duty  cannot 
'be  80  delegated  that  the  maater  will  escape  liability,  the  servant 
to  whom  it  is  delegated  being  a  vice-principal  for  whose  negligent 
acts  the  master  is  liable,  is  applicable  to  the  evidence. — ^Kinsel  v. 
North  Butte  Min.  Co.,  445. 

8ame. 

11.  In  an  action  b^  a  miner,  injured  by  the  collapse  of  timbers, 
where  there  was  evidence  that  the  place  in  which  he  was  injured 
was  finished  for  the  time  being,  an  instruction  that  where  the  master 
has  created  a  place  for  work  for  his  servants,  and  such  place  is  per- 
manent, the  master  owes  the  servant  a  duty  to  use  ordinary  care,  so 
that  the  place  may  remain  reasonably  safe,  was  properly  given. — 
Kinsel  v.  North  Butte  Min.  Co.,  445. 

Same. 

12.  Where  a  miner  was  injured  by  the  collapse  of  timbers,  and 
there  was  evidence  that  the  work  was  done  in  the  usual  and  cus- 
tomary way  of  skillful  and  prudent  miners,  the  refusal  of  ah  in- 
struction that  if  the  place  where  plaintiff  was  injured  had  been 
timbered  in  the  usual  way,  and  according  to  the  usual  custom 
employed  by  reasonably  prudent  and  skillful  persons  engaged  in  min- 
ing, then  there  was  no  negligence  in  the  timbering  of  the  same,  was 
improperly  refused. — ^Kinsel  v.  North  Butte  Min«  Co.,  445. 

INSURANCE. 
See  Industrial  Insurance;  Life  InsuiUnce. 

INTENT. 
When  immaterial, — ^see  Criminal  Law,  9;  see,  also.  Malice. 

INTEREST. 
On  bequests  to  debtors, — see  WiUs,  5. 


INTOXICATING  LIQUORS. 
See  Life  Insurance. 

IRRIGATION  DISTTRICra 

Constitution — District  Judges — Nonjudicial  Duties. 

1.  Heldf  that  Chapter  146,  Laws  of  1909,  providing  for  the  creation 
of  irrigation  districts^  is  not,  in  conferring  certain  alleged  non- 
judicial powers  and  duties  in  that  connection  upon  the  district 
judge,  violative  of  section  1,  Article  IV  of  the  Constitution,  which 
divides  the  powers  of  government  into  the  legislative,  executive  and; 
judicial  departments  and  prohibits  each  from  exercising  any  power 
properly  belonging  to  either  of  the  others. — O'Neill  v.  Yellowstone 
Irr.  Dist.,  492. 

Bonds — Validity — ^Petitions — Sufficiency. 

d.  Chapter  146,  Laws  of  1909,  being  silent  as  to  any  disqualifica- 
tion of  persons,  who  are  the  owners  of  property  which  .they  desire 
to  sell  to  the  district  when  created  and  thus  specially  interested  in 
its  creation,  barring  them  from  taking  part  in  the  proceedings  lead- 
ing to  that  end  and  the  subsequent  sale  of  bonds,  their  signatures  on 
the  petitions  provided  for  by  the  Act  did  not  invalidate  the  bonda.-~ 
O'Neill  v.  Yellowstone  Irr.  Dist.,  492. 
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Bame— Validity— S««  Adjudieator^'EBtopp^l. 

3.  In  the  absence  of  fraud  in  the  proceeding!  taken  pnrsaant  to 
Chapter  146,  Laws  of  1^9,  the  order  of  the  court  establiahing  tha 
district  and  that  directing  the  issuance  of  bonds,  are,  unless  appeals 
be  taken  from  said  orders  within  sixty  and  ten  days,  respectively, 
res  adjudicata,  and  constitute  an  estoppel  against  thereafter  litigating 
the  validity  of  the  bondsw— O'Neill  v.  Yellowstone  Irr.  Dist.,  492. 

Cost  Bond— Failure  to  Furnish— Effect. 

4.  Held,  that  the  giving  of  the  bond  required  by  section  2  of  Chap- 
ter 146,  Laws  of  1909,  not  being  a  jurisdictional  prerequisite,  but 
designed  as  security  for  costs  only  in  the  event  the  irrigation  dis- 
trict should  not  be  organized,  failure  to  give  it  did  not  affect  the 
jurisdiction  of  the  court  in  the  premises,  nor  that  of  the  commis- 
sioners appointed  in  pursuance  of  the  Act  to  conduct  the  affairs  of 
the  district.— O'Neill  v.  Yellowstone  Irr.  Dist.,  492. 

Bonds — Signatures  of  Officers  of  District. 

5.  To  make  bonds  authorized  by  the  Act  of  1909,  supra,  valid  obli- 
gations, it  was  not  necessary  that  they  ohould  be  signed  and  attested, 
when  issued  to  purchasers,  by  the  persons  acting  as  president  and 
secretary,  respectively,  of  the  district  at  the  time  of  the  creation 
of  the  district;  the  signature  and  attest  of  the  officers  serving  at 
the  time  of  their  issuance  were  sufficient. — O'Neill  v.  Yellowstone 
Irr.  Dist,  492. 

Same — ^When  Deemed  'Issued." 

6.  The  word  "issued,"  as  used  in  section  42  of  the  Act  of  1909 
referred  to  above,  in  declaring  that  "All  bonds  issued  *  •  * 
shall  be  signed,"  etc.,  held  to  mean  delivery  to  the  purchaser,  and 
not  to  have  any  reference  to  the  date  fixed  by  the  commissioners 
as  the  beginning  of  the  time  for  which  they  run.— O'Neill  y.  Yellow- 
stone Irr.  Dist.,  492. 

Same — ^Manner  of  Disposal — ^Discretion. 

7.  Where  a  municipality  is  given  power  to  issue  and  sell  bonds, 
without  restriction  as  to  the  mode  by  which  and  the  terms  upon 
which  they  may  be  sold,  the  authorities  are  left  free  to  dispose  of 
them  at  such  prices  as  they  can  obtain;  where,  however,  certain 
restrictions  are  imposed  in  this  respect,  they  must  be  observed.^- 
O'Neill  V.  Yellowstone  Irr.  Dist.,  492. 

Same — Sale — Exchange  for  Property. 

8.  Held,  that  an  exchange  of  irrigation  district  bonds  for  property 
at  its  cash  value  was  a  sale  of  them,  within  the  meaning  of  the  Act 
of  1909,  supra,  and  that  the  commissioners  were  authorized,  na  re- 
strictions in  this  respect  having  been  imposed  upon  them  by  the 
statute,  to  so  dispose  of  them  on  the  same  terms  as  if  sold  for  cash. 
O'Neill  V.  Yellowstone  Irr.  Dist.,  492. 

Same — Sale— Accrued  Interest — Coupons. 

9.  Under  section  11  of  Chapter  146,  Laws  of  1909,  providing  that 
irrigation  district  bonds  shall  not  be  sold  for  less  than  ninety  per 
cent  of  their  par  value  and  accrued  interest  thereon  to  date  of 
delivery,  the  commissioners  in  selling  and  delivering  such  bonda 
without  first  detaching  the  interest  coupons  due  at  that  time  ex- 
ceeded their  authority. — O'Neill  v.  Yellowstone  Irr.  Dist.,  492. 

JOINDER   OF   PARTIES. 
See   Personal   Injuries,    31-d3« 

JOINT  MOTIONS. 
For  nonsuit, — see  Nonsuit^  & 
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JUDGMENT    LIENS. 
See   JudgmentOy    1,   2. 

JUDGMENTS. 
MoHon  in  arrest, — see  Criminal  Law,  17* 

Judgment  Lien — ^Dockerting  Judgment. 

1.  Under  section  6807,  Revised  Ck>de8,  a  judgment  becomes  a  lien 
upon  the  real  property  of  the  judgment  debtor  only  when  it  is 
doekcfted. — MeMiUan  ▼.  Davenport,  23. 

Same— Secret  Interests— Not  Subject  to  Lien. 

2.  Held,  that  the  provision  of  section  6821,  Revised  Codes,  that  any 
interest  in  real  property  is  subject  to  kfvy  and  sale  under  execution, 
does  not  render  an  interest,  undisclosed  by  the  record,  subject  to  tha 
lien  of  a  docketed  judgment. — McMillan  y.  Davenport,  23. 

Another  Action  Pending — Failure  to  Deny — Judgment  on  Pleadings. 

3.  Where  plaintiff  in  his  repl^  to  defendant's  special  defense  that 
there  was  another  action  pending  between  the  parties  for  the  samo 
cause  did  not  deny  that  such  was  the  case  or  allege  facts  showing 
prima  facie  that  the  former  action  had  been  finally  terminated,  but 
merely  denied  that  a  judgment  entered  therein  had  been  rendered  on 
the  merits,  the  court  properly  granted  a  motion  for  judgment  on  the 
pleadings. — Peterson  v.  City  of  Butte,  129. 

Default  Judgments — Setting  Aside — General  Order — Effect. 

4.  An  order,  general  in  terms,  denying  a  motion  to  set  aside  a  default 
judgment  has  the  effect  of  findings  in  favor  of  the  plaintiff  upon  every 
disputed  question  of  fact,  and  such  findings  are  conclusive  upon  appeal. 
Swilling  y.  Cottonwood  Land  Co.,  339. 

Same — ^Diligence  in  Movant. 

5.  One  who  appeals  to  the  discretion  of  the  trial  court  to  relieve  him 
from  a  default  judgment  must  show  that  he  proceeded  with  diligence 
upon  discovering  his  default. — Swilling  v.  Cottonwood  Land  Co.,  339. 

8am»— Discretion. 

6.  The  supreme  court  will  not  interfere  with  an  order  of  the  district 
court  in  a  proceeding  looking  to  the  vacation  of  a  default  judgment, 
unless  a  manifest  abuse  of  the  sound  legal  discretion  lodged  in  the 
lower  court  is  shown.— twilling  v.  Cottonwood  Land  Co.,  339. 

Same— Inexcusable  Neglect — Case  at  Bar. 

7.  Defendant  had  about  seventy  days  in  which  to  file  its  answer.  It 
defaulted,  and  in  the  affidavit  of  its  attorney  in  support  of  a  motion 
to  vacate  the  judgment  he  alleged  that  he  had  entered  a  notation  on  his 
office  calendar  for  the  day  (December  8)  preceding  the  due  date  of  the 
answer  that  on  the  following  day  the  answer  must  be  filed;  that  on 
December  7  his  residence  was  burglarized,  causing  him  to  be  much  ex- 
cited; that  on  the  8th,  during  his  absence  from  his  office,  his  wife  inad- 
vertently removed  the  pace  of  the  calendar  upon  which  the  notation 
had  been  made,  and  that  because  of  these  facts  he  neglected  to  file  an 
answer.  The  motion  to  vacate  was  not  made  until  nearly  a  month 
after  counsel  became  aware  of  the  entry  of  judgment.  Held,  that  such 
abuse  of  discretion  in  the  district  court  had  not  been  shown  as  to  war- 
rant a  reversal  of  its  order  refusing  to  set  aside  the  judgment.-— 
Swilling  V.  Cottonwood  Land  Co.,  339. 

Pleadings — ^Amendment  After  Default  Judgment — Notice. 

8.  A  party's  default  bein^  a  confession  of  only  such  facts  as  were 
properly  pleaded,  a  complaint  which  does  not  state  a  cause  of  action 
because  of  lack  of  a  necessary  allegation,  cannot  be  amended  after 
entry  of  judgment  without  notice  to  defendant. — ^Eadie  y.  Eadie,  391. 
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Same— Amendiment  Aft«r  Judgment — Statutes. 

9.  Th«  amendment  of  "aaj  pleading  or  proceeding"  permissible  mder 
section  65^9,  Revised  Cbdes,  upon  notice  to  the  adverfle  partj,  may  be 
made  at  any  time,  but  should  not  in  any  ease  go  further  than  to  sup- 
ply formal  defects;  the  limitation  of  six  months  mentioned  in  said 
section  applying  oidy  to  the  court's  power  to  relieve  a  party  from  a 
default  judgment  taken  against  him  through  his  mistake,  inadvertence, 
ete.—Eadie  v.  Eadie,  391. 

Same — ^Amendments  After  Default  Judgment — Clerical  Errors. 

10.  Held,  under  the  rule  declared  in  paragraph  9,  9upra,  that  plaintiif 
in  a  divorce  proceeding  in  which  defendant  suffered  a  default  judg- 
ment te  be  entered  against  her,  was  properly  permitted,  about  three 
years  after  entry  of  judgment,  to  amend  his  complaint  bv  substituting 
the  word  "plaintiff"  for  "defendant"  in  the  paragraph  of  the  pleading 
which  was  intended  to  allege  the  jurisdictional  fact  of  plaintiff's  resi- 
dence within  the  state  (Bev.  Codes,  sec.  3674),  but  through  a  clerical 
misprision  alleged  that  defendant  had  been  a  resident  for  the  required 
length  of  time. — ^Eadie  ▼.  Eladie,  391. 

Motion  for  Jud^ent — Effect. 

11.  A  motion  for  judgment  made  by  defendant  at  the  close  of 
plaintiff's  case  was  equivalent  to  a  submission  of  the  case  upon  the 
evidence  introduced  by  the  latter,  and  it  was  immaterial  by  what 
name  it  was  designated  or  whether  any  grounds  were  specified. — 
Schwanekamp  v.  Modem  Woodmen  of  America,  526. 

Claim  and  Delivery. 

12.  A  judgment  in  a  claim  and  delivery  action  that  the  party  en- 
titled thereto  shall  have  the  possession  of  the  property  in  contro- 
versy, or  in  case  the  property  itself  cannot  be  recovered,  then  its 
value,  was  proper  under  section  6760,  Bevised  Codes.— Chestnut  v. 
Sales,  534. 

JUDICIAL   NOTICE. 
Duty  of  Court. 

1.  The  matters  and  things  of  which  courts  take  judicial  notice,  enu- 
merated in  section  7888,  Bevised  Codes,  cannot  be  enlarged  or  diminr 
iehed  by  judicial  construction. — ^Masieh  t.  American  S.  &  B.  Co.,  36 

County  Boundaries. 

2.  Courts  will  take  judicial  notice  of  the  boundaries  of  a  county. — 
State  ex  rel.  Arthurs  v.  Board  of  County  Conunrs.,  51. 

Municipal  Corporation. 

3.  Under  section  7888,  Bevised  Codes,  judicial  notice  will  be  taken 
of  the  fact  that  during  a  certain  year  a  city  was  a  municipal  corpora- 
tion existing  under  the  laws  of  this  state. — ^Drew  v.  City  of  Butte,  124. 

JUDICIAL  SALES. 
See  Mortgages,  3-7. 

JURISDICTION. 
See  New  Trial,  1;  Beceivers,  6. 

JURY  TRIAL. 
See  Constitutional  Law,  2,  3. 

LABOR  UNIONa 

"Unfair"  Banners — ^Injunction — When  Refusal  Proper.^ 

1.    Under  the  rule  that  the  mere  publication  oi  a  circular  wliich  does 
,  not  go  fprthor  than,  to  advise  the  public  that  a  particular  person,  firm 
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or  corporation  is  deemed  "unfair"  to  organized  labor^  will  not  be  en- 
joined,  a  motion  to  qnaeh  an  order  to  show  eause  why  an  injunction 
should  not  issue  to  restrain  defendant  from  carrying  a  banner  back 
fluid  forth  in  front  of  plaintiff's  business  declaring  her  boarding-house 
unfair,  was  properly  granted  in  the  absence  of  an  allegation  that  the 
words  inscnbed  thereon  contained  a  Teiled  threat  to  plaintiff,  her 
business  or  her  patrons. — ^Iverson  v.  Dilno,  270. 

Obstruction  of  Streets — ^Nuisance. 

2.  Defendant  members  of  a  labor  union  and  their  sympathizers,  by 
congreffatin|;  in  large  numbers  in  the  immediate  vicinity  of  the  prop- 
erty or  plttinitiff,  who  was  deemed  unfair  to  organized  labor,  and 
impeding  travel  on  the  sidewalk  in  front  thereof,  and  interfering 
with  her  and  her  customers  in  getting  to  and  from  her  place  of  busi- 
ness, were  engaged  in  the  commission  of  a  nuisance,  under  section 
6162,  Beyised  Codes,  a  continuation  of  which  equity  will  prsYent  by 
injunction. — ^lyerson  y.  Bilno,  270. 

LAW  OF  CASE. 
See  Instructions,  8b 

LEGISLATUBB. 

Power  to  designate  who  may  take  under  will, — Be%  Wills,  1« 
Powers, — see  Industrial  Insurance. 

LICENSE. 
See  Waters  and  Water  Bights,  8,  9, 

LIFE  INSUBANCE. 
Issnes — ^Burden  of  Proof. 

1.  An  application  for  a  life  insurance  policy  provided  that  the  eon- 
tract  of  insurance  sftiould  not  become  effective  unless  the  first  pre- 
mium had  been  paid  and  the  policy  issued  during  the  insured's 
continuance  in  good  health.  It  was  admitted  that  the  first  premium 
had  been  paid  and  retained,  and  a  copy  of  the  application  attached 
to  the  pobcy  recited  that  a  binding  receipt  bad  been  issued  by  de- 
fendant's agent  on  completion  of  the  medical  examination.  Held, 
that  plaintiff,  in  order  to  establish  a  prima  facie  case,  was  not 
required  to  prove  that  insured  was  in  good  health  at  the  time  the 
policy  was  issued,  the  burden  of  proving  that  the  policy  was  deliv- 
ered when  insared  was  not  in  good  health  being  on  the  defendant. — 
Pelican  v.  Insurance  Co.,  277. 

Warranties — ^What  Constitutes. 

2.  To  constitute  statements,  contained  in  an  application  for  Mfe  in- 
surance, warranties,  they  must  be  made  part  of  the  contract  by 
express  agreement  of  the  parties  upon  the  face  of  the  policy;  being 
in  the  nature  of  conditions  precedent,  they  must  be  strictly  complied 
with,  though  not  actually  material  to  the  risk. — ^Pelican  v.  Insurance 
Co.,  277. 

Bepresentations — Effect. 

3.  A  representation,  not  being  of  the  essence  of  a  contract  of  insur- 
ance, but  rather  in  the  nature  of  an  inducement  to  it,  will,  though 
false,  not  operate  to  avoid  the  policy,  unless  it  relates  to  a  fact  actu- 
ally material,  or  clearly  intended  to  be  made  so  by  agreement  of  the 
parties. — ^Pelican  v.  Insurance  Co.,  277. 

Same— Fraud. 

4.  Where  questions  put  to  an  applicant  for  life  insurance  call  for 
information  founded  upon  his  knowledge  and  belief,  a  misstatement 
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OT  amisBion  to  answer  will  not  avoid  the  poliej,  nnlosB  the  answer  ia 
made  knowingly  and  willfully  with  intent  to  deoeiTe» — P^ean  t. 
In»uraneo  Co.,  277. 

Polioies — ^Uncertainty — Bnle  of  Interpretation. 

5.  Under  the  rule  of  conetruction  applicable  to  contracts  generallj, 
that  where  after  resort  to  all  other  rules  there  still  remains  any 
unocnrtainty  as  to  the  intontion  of  the  parties,  the  language  must  be 
interpreted  most  strongly  against  the  party  who  caused  the  uncer- 
tainty to  exist,  held  that  answers  to  questions  in  an  application  for 
life  insurance  as  to  the  prior  health  of  the  applicant  were  represen- 
tations and  not  warranties. — ^Pelican  y.  Insurance  Co.,  277. 

Concealment — ^Fraud — Jury  Question. 

6.  Whether  an  applicant  for  life  insurance  intentionally  concealed 
facts  which  were  material,  or  made  false  representations  with  refer- 
ence to  them,  intending  to  deceive  tiie  insurer,  thus  being  guilty  of 
actual  fraud,  was  a  question  of  fact  for  the  jury. — ^Pelican  ▼.  Insur- 
ance Co.,  277. 

Conflicting  Eyidence — Directed  Verdict — ^Proper  Befusal. 

7.  Evidence  reviewed  and  held  to  have  been  so  conflicting  as  to 
leave  in  doubt  the  truth  of  the  answers  made  by  an  applicant  for 
life  insurance,  relative  to  the  condition  of  his  health,  who  died  about 
nine  mouths  after  receipt  of  policy  of  acute  pulmonary  tuberculosis; 
hence  the  court  properly  refused  to  take  the  cause  from  the  jury. — 
Pelican  v.  Insurance  Co.,  277. 

Opinion  Evidence — Conclusion  of  Witness. 

8.  Upon  the  issue  whether  certain  treatment  constituted  a  surgical 
operation,  physicians  were  improperly  permitted  to  state  their  opin- 
ions that  such  was  the  case;  their  statements  should  have  been  limited 
to  a  recital  of  what  was  done. — ^Pelican  v.  Insurance  Co.,  277. 

Fraternal    Life    Insurance — Intoxicating    Liquor»— By-laws — Violation — 
Pleading. 

9.  In  an  action  to  recover  on  a  certificate  of  insurance  issued  by  a 
fraternal  society,  the  by-laws  of  which  prohibited  a  member  from 
engaging  in  the  bale  of  intoxicating  liquor  as  a  beverage,  the  alle- 
gation in  the  answer  that  the  deceased  had  "engjaged  in  the  occupa- 
tion of  bartender  in  a  saloon,"  etc,  was  sufficient  as  against  the 
objection  that  it  did  not  show  that  insured  had  ever  engaged  in 
the  sale  of  liquor.— ^hwanekamp  v.  Modern  Woodmen,  526. 

Same — Contract — Restraint  of  Trade— Statutes. 

10.  Held,  that  a  clause  in  the  contract  of  insurance  entered  into 
between  a  member  of  a  fraternal  society  and  the  association,  that 
the  certificate  of  insurance  should  be  void  if  the  insured  engaged 
in  the  sale  of  intoxicating  liquor  in  any  capacity,  is  not  violative  of 
the  provision  of  section  5057,  Revised  Codes,  declaring  that  any 
contract  by  which  one  is  restrained  from  exercising  a  lawful  trade 
of  any  kind  is  void. — Schwanekamp  v.  Modern  Woodmen,  526. 

Same — ^By-laws — Self -executing. 

11.  Where  the  by-laws,  rules  and  regulations  of  a  fraternal  benefit 
society  so  provide,  the  mere  breach  oy  the  insured  in  engaging  in 
a  prohibited  occupation  forfeits  his  claim  to  benefits. — i.  e.,  the  pro- 
vision of  forfeiture  is  self-executing. — Schwanekamp  y.  Modem 
Woodmen,  526. 

Same — Proofs  of  Death — Evidence^ Admissions. 

12.  The  proofs  of  death  made  bv  plaintiff's  beneficiary  and  put  in 
evidence,  showing  that  deceased  had  violated  his  contract  of  insur- 
ance by  engaging  in  a  prohibited  occupation,  furnished  prima  facie 
evidence  of  that  fact  and  were  properly  treated  as  an  admission  on 
the  part  of  plaintiff.— ^hwanekamp  v.  Modem  Woodmen,  526. 
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IMal — ^Motion  for  Jndgmezvl — ^Effect. 

13i  A  motion  for  judp^ent  mmda  br  defendftnt  at  the  eloso  of 
plaiiLtiif's  ease  was  equivalent  to  a  eubmiasion  of  th«  eaee  upon  the 
evidence  introduced  by  the  latter,  and  it  waa  immaterial  bjr  what 
name  it  waa  deeignated  or  whether  any  grounds  were  specified.— 
Sehwanekamp  ▼.  Modern  Woodmen,  526. 

LIVESTOCK. 

Continued  change  of  possession, — see  Statute  of  Frauds,  2. 

Larceny, — see  Criminal  Law,  5-8. 

Ownership,  general  understanding, — see  Evidence,  31. 

MALICE. 
Bee  Criminal  Law,  1,  11, 

MANDAMUS. 
See,  also.  Counties,  11-16;  Estoppel,  2. 

Demurrer — Motion  to  Quash — ^Affidavit  Taken  as  True. 

1.  As  against  a  general  demurrer  and  motion  to  quash,  the  facts 
alleged  in  the  affidavit  for  a  writ  of  mandate  will,  for  the  purposes 
of  an  appeal  from  an  order  diffmissing  the  proceedings,  be  taken  as 
true. — State  ex  rel.  Arthurs  v.  Board  ox  County  Commrs.,  51. 

What  not  Defense. 

2.  The  performance  of  a  duty  resulting  from  an  office  and  specially 
enjoined  by  law  may  be  compelled  by  mafidamua,  even  though  the 
time  within  which  it  should  have  been  performed  has  elapsed.---State 
ez  reL  Arthurs  v.  Board  of  County  Commrs.,  51. 

Same. 

3.  That  the  defendant  board  of  county  commissioners,  in  erroneously 
rejecting  a  petition  seeking  the  elimination  of  certain  territory  from 
the  area  of  a  proposed  new  county  as  insufficient,  acted  in  a  quoH- 
judicial  capacity,  Sb  not  any  defense  to  the  issuance  of  mandamus.  The 
writ  lies  to  correct  a  refusal  to  proceed  in  the  hearing  to  a  matter, 
based  upon  the  erroneous  determination  of  a  preliminary  objection. — 
State  ex  rel.  Arthurs  v.  Board  of  County  Commrs.,  51. 

Officers — Removal — Mandamus  to  Compel  Entry  of  Judgment. 

4.  The  district  court  may  not  be  compelled  bv  mandamiu  to  enter  an 
order  ousting  a  public  officer  (a  police  judge)  from  office  because  of  his 
admitted  violation  of  section  9006,  Revised  Codes,  prohibiting  the  col- 
lection of  illegal  fees,  the  proceeding  looking  to  his  removal  being  quasi 
criminal  in  character  and  the  question  of  the  guilt  or  innocence  of  the 
accused  one  exclusively  for  the  district  judge. — State  ex  rel.  Rowe  ▼. 
District  Court,  318. 

Same — Unsuccessful  Bidders — Not  Parties  Beneficially  Interested. 

5.  An  unsuccessful  bidder  may  not,  as  such,  invoke  the  aid  of  man- 
damus to  compel  a  public  board  to  accept  his  offer;  his  bid  not  having 
ripened  into  a  contract,  he  is  not  deemed  a  party  beneficially  interested 
and  hence  has  no  standing  in  court. — State  ex  rel.  Stuewe  v.  Hindson, 
429. 

Pleadings. 

6.  In  proceedings  in  mandamus  where  the  alternative  writ  refers  to 
the  affidavit  of  relator,  the  two  are  treated  as  interdependent  and  con- 
stitute his  first  pleading.-— State  ex  rel.  Stuewe  v.  Hindson,  429. 

Sufficiency  of  Pleadings — How  Tested. 

7.  The  rules  of  pleading  in  ordinary  civil  actions  are  applicable  to 
test  the  sufficiency  of  the  first  pleading  in  mandamus, — State  ex  reL 
Stuewe  V.  Hindson,  429. 
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Motion  to  Quash — ^When  not  to  he  Granted. 

8.  The  motion  to  quaah  bean  the  same  relation  to  the  first  pleading 
in  mandamus  that  a  general  demurrer  does  to  the  complaint  in  an  ordi- 
nary action ;  hence  the  rale  that  a  general  demurrer  cannot  be  'sustained 
if  the-  complaint  states  facts  sufficient  to  entitle  plaintiff  to  any 
relief  whatever  is,  under  paragraph  11  above,  applicable  to  such  mo- 
tion.— State  ex  rel.  Stuewe  y.  Hindson,  429. 

Public  Contracts — Fraud — ^Power  of  Supreme  Court. 

9.  In  an  action  for  mandamus  to  compel  the  rescission  of  a  county 
contract  because  of  fraud,  which  was  admitted  by  the  filing  of  a  de- 
murrer, the  supreme  court  may,  where  it  appears  that  the  public  is  the 
real  party  in  interest  and  entitled  to  some  remedy ^  grant  such  relief 
as  it  deems  proper,  irrespective  of  the  wishes  of  the  nominal  parties. 
State  ex  rel.  Stuewe  y.  Hindson,  429. 

MAPS. 

See,  also,  Costs,  1,  2. 

Private  Plats — Admissibility  in  Evidence. 

1.  A  private  plat  showing  the  location  of  plaintiff's  property  waa 
admissible  in  evidence  as  an  aid  in  identifying  the  realty. — Drew  y.  City 
of  Butte,  124. 

MASTER  AND  SERVANT. 

See  Personal  Injuries;  Industrial  Insurance. 

MINES  AND  MINING. 
See,  also,  Personal  Injuries,  38-49. 

Quartz  Locations — Representation  Work — ^Duty  to  Perform. 

1.  The  duty  to  perform  the  annual  representation  work  on  a  qnartz 
lode  location  continues  until  payment  of  the  purchase  price  is  made 
to  the  government,  and  failure  in  this  regard  subjects  the  claim  to 
relocation. — Poore  y.  Kaufman,  248. 

Same — Patent — Adverse  Claims — ^Waiver. 

2.  The  provision  of  section  2325,  United  States  Revised  Statutes, 
that  patent  to  a  lode  claim  may  issue  where  not  any  adverse  claim 
has  been  filed  in  the  proper  land  office  during  the  period  of  publica- 
tion of  notice  of  application  therefor,  has  reference  only  to  a  pres- 
ent tangible  claim  existing  at  some  time  during  such  period  of 
publication,  and  failure  to  adverse  within  that  time  constitutes  a 
waiver. — Poore  y.  Kaufman,  248. 

Same — Are  Property. 

3.  A  valid  and  subsisting  mining  claim  is  property  in  the  highest 
sense  of  the  term,  subject  to  be  sold,  mortgaged  and  inherited,  with- 
out infringing  the  paramount  title  of  the  government. — ^Poore  v. 
Kaufman,  248. 

ga,irne-_Adverse   Claims  Arising  After  Period  of  Publication — Jurisdic- 
tion— Quieting  Title. 

4.  Where  an  adverse  claim  to  a  lode  location  did  not  arise  until 
tLtter  the  period  of  publication  had  expired,  the  claimant  properly 
invoked  the  aid  of  the  district  court  in  an  action  to  quiet  his  title, 
as  against  the  patent  applicant,  alleged  to  have  been  acquired 
through  relocation  upon  failure  of  the  applicant  to  perform  the  an- 
nual representation  work  pending  patent  proceedings. — Poore  v. 
Kaufman,  248. 

MINORS. 

See  Infants. 
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MISCONDUCT  OF  ATTORNEYS. 
■iBee  Criminal  Law,  3;  Attorneys/ 2. 

MORTGAGES. 

Quieting  Title — Discbarge  of  Mortgage  Debt — ^Tender— Prerequisite. 

1.  PlaintifTs,  claiming  under  a  sherifiTs  deed>  were  properly  denied 
relief  in  their  action  to  quiet  title  to  real  property,  for  failure  to 
offer  to  discharge  a  mortgage  debt  due  defendant. — McMillan  y. 
Davenport,  23. 

Same — Awarding  Possession — Erroneous  Judgment. 

2.  Defendant  in  an  action  to  quiet  title,  who  held  under  grant 
from  one  to  whom  an  absolute  deed  had  been  given  to  secure  a 
loan,  had  merely  8u«  '^  rights  in  the  premises  as  his  grantor  had — 
those  of  a  mortgagee,  and  was  therefore  not  entitled  to  possession. 
McMillan  ▼.  Davenport,  23. 

Foreclosure — Sale — Necessity  of  Execution. 

3.  Revised  Codes,  section  6861,  provides  for  foreclosure  by  action, 
and  directs  that  the  court's  judgment  may  direct  the  sale.  Section 
6817  provides  that,  when  a  judgment  is  for  money  or  the  possession 
of  real  or  personal  property,  the  same  may  be  enforced  by  execu- 
tion, and,  lyhen  the  judgment  requires  a  sale  of  property,  it  may 
be  enforced  by  a  writ.  Held,  that  section  6817  has  no  application 
to  sales  in  foreclosure,  the  court  having  inherent  power  to  order 
such  sale  without  a  formal  execution,  the  sheriff  deriving  his  power 
to  sell  from  the  decree,  and  not  from  a  so-called  order  of  sale. — 
Thomas  v.  Thomas,  102. 

Order  of  Sale— Process — Style. 

4.  Since  an  officer's  authority  to  sell  land  on  foreclosure  emanates 
from  the  decree,  and  not  from  a  so-called  order  of  sale  issued 
thereon,  the  fact  that  such  order  ran  in  the  name  of  "The  People 
of  the  State  of  Montana,"  instead  of  "the  State  of  Montana,"  the- 
style  required  for  process  by  Constitution,  Article  Vin,  section  27, 
was  immaterial. — Thomas  v.  Thomas,  102. 

Same — Sale — Single  Tract. 

5.  Where  property  is  described  in  a  mortg^age  as  a  single  tract,  it 
may  properly  be  so  sold  in  proceedings  to  foreclose,  unless  the  court 
directs  a  different  method  of  procedure. — Thomas  v.  Thomas,  102. 

Same — Sale  in  Gross. 

6.  Revised  Codes,  section  6830,  providing  that  when  real  property, 
consisting  of  several  known  lots  or  parcels,  is  sold  under  execution, 
they  must  be  sold  separately,  is  directory  only,  so  that  a  sale  in 
groso  is  voidable  only,  and  not  void  nor  open  to  collateral  attack. — 
Thomas  v.  Thomas,  102. 

Same — Parcels. 

7.  Where  a  mortgage  covered  two  different  pieces  of  property,  on 
which  were  various  buildings  used  for  business  and  residence  pur- 
poses, and  certain  of  the  buildings  were  built  across  the  line  between 
the  two  tr&cts,  the  sheriff,  on  making  the  sale,  was  not  bound  to  sell 
each  building  and  the  ground  necessary  to  support  it  as  a  separate 
parcel,  but  properly  sold  the  entire  property  en  masse. — ^Thomas  t* 
Thomas,  102. 

MOTIONS. 

For  judgment, — see  Judgments,  11. 

Joint, — see  Nonsuit,  2. 

To  strike  evidence,  when  too  late,— see  Evidence,.  5,  26. 


621.  Nuisances. 

MOTIVE. 
See  Criminal  Law,  1;  Public  Offieen,  4. 

■ 

MUNICIPAL  CORPOBATIONa 
See  Cities  and  Towni;  Counties. 

MUBDER. 
See  Criminal  Law,  1-3,  10-15. 

NEGLIGENCE. 
See  Personal  Injuries;  Real  Property. 

NEW  TRIAL. 

Appeal  and  Error — Order  Denying  New  Trial — ^Appeal  from  Judgment. 

1.  Under  Reyised  Codes,  sections  6794,  7098,  7107,  authorizing  a 
new  trial  on  enumerated  grounds  and  appeal  from  a  final  judgment 
or  order  granting  or  refusing  a  new  trial,  and  providing,  in  case  of 
appeal  from  a  final  judgment  and  order  granting  or  refusing  a  new 
trial  at  the  same  time,  tiiat  only  one  undertaking  need  be  given,  the 
trial  court,  notwithstanding  an  appeal  from  a  judgment,  retains  juris- 
diction over  a  motion  for  new  trial,  and  an  appeal  may  be  taken  from 
a  denial  thereof. — Molt  v.  Northern  Pac.  Ry.  Co.,  471. 

Newly  Discovered  Evidence  and  AiBdavits — Insufficiency. 

2.  Affidavits  filed  in  support  of  a  motion  for  a  new  trial,  which 
did  not  tend  in  any  substantial  degree  to  weaken  the  winning  party's 
case  nor  to  strengthen  that  of  his  opponent,  held  insufficient  to  war- 
rant the  granting  of  a  new  trial.— Chestnut  r.  Sales,  534. 

NONSUIT. 
Presumptions. 

1.  On  a  motion  for  nonsuit  every  fact  will  be  deemed  proved  which 
the  evidence  tends  to  prove.— Stewart  v.  Stone  ft  Webster  E.  Corp., 
160. 

Joint  Motion — ^When  Denial  Proper. 

2.  In  a  personal  injury  action  against  two  defendants,  a  joint  motion 
for  a  nonsuit  was  properly  denied  where  the  evidence  was  sufficient 
to  go  to  the  jury  on  the  question  of  culpable  negligence  on  the  part 
of  one  of  them;  since  a  cause  should  not  be  withdrawn  from  the  jury 
unless,  as  a  matter  of  law,  recovery  cannot  be  had  upon  any  view 
which  can  reasonably  be  drawn  from  the  facts  which  the  evidence 
tends  to  establish.— Stewart  v.  Stone  ft  Webster  E.  Corp.,  160. 

NOTICE. 

Of  amendment  of  pleadings  after  entry  of  judgment, — see  Judgments,  8. 
Of  claim  against  city, — see  Cities  and  Towns,  1,  2. 


NUISANCES. 
What  Constitutes. 

1.  To  constitute  certain  conduct  a  nuisance,  the  annoyance,  inter- 
ference or  injury  giving  rise  to  it  must  be  a  substantial  one,  as  dis- 
tinguished from  a  mere  technical  violation  of  one's  right. — ^Iverson  v. 
Dilno,  270. 

Public  Nuisance — When  Private  Person  may  Enjoin. 

2.  That  the  conduct  of  defendants  constituted  a  public  nuisance  did 
not  defeat  plaintUTi  right  to  relief  by  injunction,  since  under  section 
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6171^  Bevis^d  CodeSi  a  priyate  person  may  maintain  an  action  for  a 
pnbhc  nniflance  ii  it  ia  speeiallj  injurious  to  himself. — Iverson  v.  Dilno, 
270. 

OPFEB  OP  PROOF. 

See  Evidence,  25. 

OPFICEBS. 
See  Public  Officers. 

PAETNEBSHIP. 

FictitioQS  Name — What  is  not. 

1.  Revised  Codes,  section  6504,  requires  everj  partnership  trans- 
acting business  under  a  name  which  does  not  show  the  names  of 
the  partners  to  file  a  certificate  statinff  the  names  of  all  the  members 
and  their  residences  and  to  publish  the  same.  Held,  that  the  name 
''McLaughHn  Bros."  did  not  come  within  the  statute,  since  it  may 
not  be  said,  as  a  matter  of  law,  that  such  name  is  fictitious  and 
does  not  show  th<e  names  of  the  persons  interested  in  the  firm. — 
Yaughan  v.  Kujath,  484. 

Same — ^Pleading — Conclusions. 

2.  In  an  action  on  a  note  to  "McLaughlin  Bros."  and  assigned  to 
plaintiff,  an  answer,  alleging  that  said  "McLaughlin  Bros."  were 
and  now  are  copartners  doing  business  under  the  name  of  "Mc- 
Laughlin Bros.,"  and  that  said  name  is  and  was  a  designation  not 
showing  the  names  of  the  partners,  did  not  amount  to  an  averment 
that  some  one  other  than  persons  named  "McLaughlin"  were  inter- 
estcrd  as  partners,  but  was  a  mere  conclusion. — Yaughan  ▼•  Kujath^ 
484. 

PART  PAYMENT. 
See  Statute  of  Limitations,  1,  2. 

PAYMENT. 
See  Part  Payment. 

PERSONAL  INJURIES. 

Master  and  Servant — ^Death — Evidence— Admissibility. 

1.  In  an  action  for  injury  to  a  construction  laborer,  caused  by  a 
dump-car  overturning  through  a  defect  in  the  track,  a  witness,  testify- 
ing how  the  accident  occurred,  could  state  that  men  repairing  the  track 
gave  no  signal  to  stop  the  car,  even  though  such  failure  was  not 
pleaded  as  negligence. — ^Domitrovich  v.  Stone  &  Webster  E.  Corp.,  7. 

Same. 

2.  Where  a  physician  had  testified  that  decedent,  upon  whom  a  car 
of  rock  had  been  overturned,  had  died  from  suppurative  cholangitis, 
plaintiff  was  propcrrly  allowed  to  show  that  a  weakening  of  tissues 

-  anywhere  in  the  body  furnishes  a  field  for  development  of  germs  of 
that  disease,  and  that  after  being  injured  one  may  go  several  days 
with  no  apparent  trouble,  until  suppuration  foUows,  etc. — ^Domitrovich 
v.  Stone  k  Webster  E.  Corp.,  7. 

Same — Evidence — Expert  Opinions — Physical   Condition — Admissibility. 

3.  In  an  action  for  negligent  d€ath,  the  opinion  of  a  hospital  super- 
intendent, based  on  the  records  of  the  case  in  evidence,  as  to  the 
character  of  decedent's  ailment,  was  properly  excluded;  since  witness 
had  testified  to  the  symptoms,  the  records  spoke  for  themselveSi  and 
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witness  bad  ii<yt  qualified  aa  a  pbysidaiL — BomitroTicb  t.  Stone  h 
Webster  E.  Corp.,  7. 

Same — ^Assumption  of  Bisk — Jnrj  Question. 

4.  Whetber  a  eonstruction  laborer,  fatally  injured  bj  tbe  OTertum- 
ing  of  a  dump-car,  caused  by  a  defect  in  tbe  track,  assumed  the  risk, 
hM  under  the  evidence  a  jury  question. — Domitroyicb  y.  Stone  &  Web- 
ster E.  Corp.,  7. 

Same — Safe  Place  to  Work— Employer's  Duty. 

5.  A  construction  company's  duty  to  make  reasonably  safe  a  track 
used  in  operating  dump-cars  to  avoid  injury  to  employees  could  not 
be  delegated,  so  as  to  avoid  liability  for  such  injury. — ^Domitrovich  ▼. 
Stone  &  Webster  E.  Corp.,  7. 

Same — Death  of   Employee — Cause — Evidence — Sufficiency. 

6.  In  an  action  for  death  of  a  construction  laborer,  caused  by  over- 
turning of  a  car,  evidence'  held  to  warrant  a  finding  that  tbe  accident 
was  caused,  not  by  negligence  of  trackmen,  but  on  account  of  tbe 
method  of  construction  of  the  track. — Domitrovich  t.  Stone  &  Webster 
E.  Corp.,  7. 

Same — ^Liability  of  Master — Incorrect  Bules. 

7.  Neither  the  proposition  that  the  master  who  orders  bis  servant 
to  use  known  dangerous  machinery  is  liable  for  the  resulting  injury, 
nor  the  one  that  the  giving  of  an  order  which  is  dangerous  to  execute 
is  negligence,  states  a  correct  rule  of  law  of  general  application. — 
Masich  y.  American  S.  &  B.  Co.,  36. 

Same — Extent  of  Duty  of  Master  to  Servant. 

8.  When  the  masterr  has  discharged  the  duty  incumbent  upon  him 
to  exercise  reasonable  care  to  furnish  his  servant  a  reasonably  safe 
place  in  which  to  work,  reasonably  safe  appliances  with  which  to 
work,  and  reasonably  competent  fellow-servants  with  whom  to  work, 
and  to  maintain  this  condition,  he  is  not  liable  for  resulting  injuries. 
Masich  v.  American  S.  &  B.  Co.,  36. 

Same — "Beasonably  Safe"  Place  and  Appliances — Meaning  of  Term. 

9.  By  the  term  "reasonably  safe,"  used  in  connection  with  tbe  rule 
referred  to  in  paragraph  8  above,  is  meant  a  reasonably  safe  place 
and  reasonably  safe  tools  and  appliances,  when  considered  with  ref- 
erence to  the  character  of  work  to  be  performed  by  the  servant.— 
Masich  v.  American  S.  &  B.  Co.,  36. 

Same — Dangerous  Machinery — Complaint — ^Proof — Judicial  Notice. 

10.  The  matters  and  things  of  which  courts  take  judicial  notice, 
enumerated  in  section  7888,  Bevised  Codes,  cannot  be  enlarged  or 
diminished  by  judicial  construction;  hence,  the  dangerous  character 
of  an  ore-crushing  machine  not  being  one  of  such  matters,  the  as- 
sumption that  it  is  dangerous  may  not  be  indulged,  but  the  com- 
plaint must  allege  and  the  proof  show  that  such  is  its  character. — 
Masich  v.  American  S.  &  B.  Co.,  36. 

Same — Warning  to  Servant — When  Unnecessary. 

11.  The  master  is  not  under  any  legal  obligation  to  warn  his  adult 
servant,  who  is  of  sound  mind,  of  dangers  of  his  employment  which 
he  cannot  fail  to  see  and  comprehend. — Masich  v.  American  S.  &  B. 
Co.,  36. 

Same — "Simple"  Appliances — ^Inspection — Duty  of  Servant. 

12.  A  pine  stick  three  feet  long,  an  inch  vtride  and  half  an  inch 
thick,  selected  by  plaintiff  himself  to  assist  him  in  performing  his 
work  about  an  ore-crusher,  held,  to  have  been  such  a  simple  appli- 
ance as  to  make  the  rule  relieving  the  master  from  the  duty  of  in- 
spection and  imposing  it  upon  the  servant^  applicable. — Masich  Tt 
American  S.  &  B^  Co.,,  36. 
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Mitigation  of  Damages— -Duty  of  Plaintiff. 

13.  One  who  through  the  negligence  of  another  has  luifered  a  per- 
aonal  injury  must  use  reasonable  diligence  to  effect  a  cure  and  thus 
seek  to  minimize  the  resulting  damages;  otherwise  there  cannot  be 
any  recovery  for  those  damages  which  might  have  been  avoided  by 
the  exercise  of  such  care. — Tiggerman  v.  City  of  Butte,  138. 

Same — Neglect  of  Plaintiff — ^Instructions. 

14.  Where  plaintiff  failed  to  call  a  physician  for  twelve  days  after 
receiving  injuries,  consisting  of  a  sprained  ankle  and  a  bruised  and 
lacerated  leg,  with  the  result  that  blood-poisoning  developed  and 
the  pain  increased  in  severity,  it  was  error  to  refuse  to  give  an  in- 
struction embodying  the  rule  declared  in  paragraph  13  above. — 
Tiggerman  v.  City  of  Butte,  13S. 

Same — ^Instructions. 

15.  The  offered  instruction  referred  to  in  paragraph  14  above  was 
not  rendered  defective  by  the  use  of  the  word  "all."  in  announcing 
that  it  was  the  duty  of  plaintiff  to  use  "all  reasonable  care  and  pre- 
caution to  minimize  the  damages"  incident  to  her  injuries.  Its  pres- 
ence held  not  to  have  added  anything  to  the  instruction  or  imposed  a 
greater  burden  upon  plaintiff  than  is  warranted  by  law. — ^Tiggerman 
v.  City  of  Butte,  138. 

Haster  and  Servant — ^Unsafe  Place — Knowledge  on  Part  of  Master-^ 
Evidence. 

16.  In  a  personal  injury  action  in  which  negligence  was  predicated 
upon  the  failure  of  defendant  comipany  to  furn^ish  plaintiff  a  reason- 
ably safe  place  to  work  and  maintain  it  in  that  condition,  it  was 
incumbent  on  the  latter  to  show  that  the  place  was  dangerous  and 
that  defendant  knew,  or  in  the  exercise  of  ordinarv  care  ought  to 
have  known,  of  the  danger,  and  for  the  purpose  of  bringing  home 
such  knowledge  to  defendant,  one  of  his  witnesses  was  properly  per- 
mitted to  testify  to  a  conversation  had  by  him  with  its  general  su- 
perintendent immediately  before  the  accident,  in  which  he  called 
attention  to  the  dangerous  character  of  the  place;  nor  was  the  ad- 
missibility of  such  testimony  affected  by  the  fact  that  plaintiff  was 
not  present  and  did  not  know  of  the  conversation.— Stewart  v.  Stone 
&  Webster  E.  Corp.,  160. 

Same — ^Negligent  Method — Evidence — Admissibility. 

17.  Testimony  of  how  a  large  iron  bucket,  which  was  instrumental 
in  causing  plaintiff's  injuries,  was  used  before  and  after  it  was  un- 
loaded of  its  contents  of  earth  and  rock  was  admissible  as  tending 
to  shed  light  upon  the  issue  whether  defendant  was  negligent  in  pur- 
suing a  general  plan  or  method  of  carrying  on  its  operations,  since 
a  master  may  become  liable  in  pursuing  a  negligent  system  or  cm- 
ploying  a  negligent  mode  of  operating  otherwise  sound  machinery. — 
Stewart  v.  Stone  &  Webster  E.  Corp.,  160. 

Same — Joint  Negligence  of  Master  and  Fellow-eervant — Effect. 

18.  Where  a  personal  injury  is  the  result  of  the  negligence  of  a 
fellow -servant  conjointly  with  that  of  the  master,  the  defense  em- 
bodied in  the  fellow-servant  doctrine  is  not  available  to  the  em- 
ployer.— Stewart  v.  Stone  &  Webster  E.  Corp.,  160. 

Same — Failure  to  Give  Signals — Negligence. 

19.  Defendant  company,  employing  hundreds  of  men  in  the  con- 
struction of  a  power  dam,  by  means  of  a  derrick  and  large  iron 
bucket  removed  earth  and  rocks  from  excavations.  The  engineer 
in  charge  of  the  derrick  machinery  was  so  situated  as  not  to  be  able 
to  see  either  the  place  of  excavation,  that  of  unloading,  nor  the  men 
at  their  work.  Plaintiff  was  injured  by  the  bucket  being  lowered 
upon  him.  Held,  that  under  such  circumstances  it  was  the  duty  of  the 
master  to  furnish  a  signalman  to  direct  the  movements  of  the  en- 
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gineer,  and  tbat  defendants'  lapse  of  dvtj  in  this  regard  eonstitnted 
actionable  neglig«nee. — Stewart  y.  Stone  i  Webster  £.  Corp.,  100. 

Same — Complaint — ^Held  Sufficient,  When. 

20.  In  the  absence  of  a  special  demurrer  to  the  complaint  in  a  per- 
sonal injury  action  the  allegations  of  which  are  general  in  terms, 
or  a  motion  to  make  more  specific,  it  will  be  held  sidBcient.^-Stewart 
y.  Stone  &  Webster  E.  Corp.,  IfiO. 

Same — Acts  of  Negligence — ^Proof  of  One  Sufficient. 

21.  Plaintiff  was  not  required  to  proye  eyery  act  of  negligence 
charged;  it  was  sufficient  if  he  proyed  any  of  those  pleaded  whick 
proximately  caused  the  injury. — Stewart  y.  Stone  &  Webster  E. 
Corp.,  1^. 

Same  —  Liability  —  Anticipation  of  Particular  Ipjury  not  Necessary — 
What  Sufficient — Jury  Question. 

22.  To  hold  the  defendant  liable  it  was  not  necessary  that  it  should 
haye  anticipated  the  particular  injury  which  did  result.  Liability 
attached  if  it  ought  to  have  anticipated  that  some  injury  was  likely 
to  result  as  the  reasonable  and  natural  consequence  of  its  omission 
to  haye  a  signalman  present  to  direct  the  engineer,  and  of  its  neg- 
ligent plan  of  operation;  and  whether  it  should  haye  so  anticipated 
was  a  question  for  the  jury. — Stewart  y.  Stone  ft  Webster  £.  Corp., 
160. 

Same — Place  Rendered  Unsafe — Warning — ^Duty  of  Master. 

23.  Where  an  employer  assigns  his  seryant  to  a  place  to  work 
which  is  apparently  perfectly  safe,  but  rendered  unsafe  by  dangers 
of  which  the  latter  is  unaware,  the  former  is  guilty  of  a  breach 
of  duty  if  he  fails  to  inform  the  employee  of  such  dangers.— Stewart 
y.  Stone  Sn  Webster  E.  Corp.,  160. 

Same — Nonsuit — Joint  Motion — ^When  Denial  Proper. 

24.  In  a  personal  injury  action  against  two  defendants,  a  joint 
motion  for  a  nonsuit  was  properly  denied  where  the  eyidence  was 
sufficient  to  go  to  the  jury  on  the  question  Of  culpable  negligence 
on  the  part  of  one  of  them;  since  a  cause  should  not  be  with- 
drawn from  the  jury  unless,  as  a  matter  of  law,  recoyery  cannot 
be  had  upon  any  yiew  which  can  reasonably  be  drawn  from  the 
facts  which  the  evidence  tends  to  establish. — Stewart  y.  Stone  ft 
Webster  B.  Corp.,  160. 

Same — Instructions — ^Ignoring  Issues. 

25.  An  instruction,  requested  by  the  defendants  in  a  personal  in- 
jury action  charging  negligence  in  a  number  of  particulars,  in 
which  liability  was  made  to  turn  solely  upon  the  question  whether 
there  had  been  negligence  in  one  particular,  thus  ignoringthe  others 
alleged,  was  properly  refused. — Verlinda  y.  Stone  ft  Webster  £• 
Corp.,  223. 

Same — ^Vice-principal. 

26.  Defendant  company's  superintendent,  its  codefendfuit  to  whom 
it  had  intrusted  the  direction  of  work  connected  with  the  construe^ 
tion  of  power  dam,  and  who  had  control  of  the  men,  with  power 
to  hire  and  discharge  them,  was  a  yice-principal. — ^Verlinda  y.  Stone 
ft  Webster  E.  Corp.,  223. 

Same — Liability  of  Master — Negligent  System  of  Work. 

27.  Liability  of  a  defendant  employer  for  injuries  to  an  employee 
may  be  predicated  upon  a  negligent  system  or  mode  of  work  pur- 
sued, or  upon  a  negligent  method  of  using  machinery  or  appliancee 
which  are  entirely  free  from  defects. — Verlinda  y.  Stone  ft  Webster 
E.  Corp.,  223. 

Same — Negligence — Insufficient  Assistance. 

28.  Failure  of  the  master  to  provide  a  sufficient  number  of  servants 
to  assist  in  performing  work  of  a  hazardous  nature  with  reasonable 
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aafetj  eonstitntM  negligence. — ^Verlinda  v.  Stone  ft  Webster  B. 
Corp.,  223. 

Same-— Concurring  Negligence  of  Fellow-servant — Defenses. 

29.  The  master  is  not  relieved  from  liability  for  an  injury  to  his 
servant  because  the  negligence  of  a  fellow-servant  concurred  with 
his  own  in  bringing  about  the  injuty. — Verlinda  v.  Stone  &  Webster 
E.  Corp.,  223. 

Same— Several  Acts  of  Negligence — ^Proof  of  One  Sufficient. 

30.  To  entitle  plaintiff  to  recover,  he  was  not  under  any  obliga- 
tion of  proving  all  the  acts  of  negligence  alleflred  by  him;  proof  of 
any  one  or  more  of  them  which  approximately  caused  the  injury 
was  sufficient. — ^Verlinda  v.  Stone  &  Webster  K  Corp.,  223. 

Same — Joint  Tort-feasors — Verdict  as  to  One^Effect. 

31.  Where  in  an  action  brought  jointly  against  defendant  company 
and  its  vice-principal  to  recover  damages  for  personal  injuries,  the 
jury  found  against  the  former  but  did  not  make  any  finding  what- 
ever with  reference  to  the  latter,  a  motion  for  judgment  in  favor 
of  the  company  (asked  for  on  the  ground  that  its  codefendant — 
through  whom  alone  it  could  act — having  thus,  impliedly  been  found 
faultless,  the  jury  of  necessity  found  it  likewise  without  fault), 
was  properly  denied;  since  the  legal  effect  of  the  omission  of  the 
jury  may  not  be  held  an  implied  finding  in  favor  of  the  vice-prin- 
cipal, but  should  be  regarded  as  no  finding  upon  the  issues  of  neg- 
ligence as  to  him. — ^Verlinda  v.  Stone  &  Webster  E.  Corp.,  223. 

Same — Joinder  of  Defendants — Respondeat  Superior — ^Personal  Liability. 

32.  Plaintiff  in  a  personal  injury  action  may  proceed  against  any 
one  or  all  of  defen^nts  by  whose  concurrent  negligence  he  suffered 
injury.  A  joinder  of  them  all  in  the  same  action  is  not  objection- 
able because  of  the  fact  that  one  is  liable  upon  the  principle  of 
respondeat  superior,  and  the  others  are  chargeable  personally;  nor 
may  plaintiff  be  nonsuited  because  he  has  brought  too  many  de- 
fendants into  court. — Verlinda  v.  Stone  ft  Webster  E.  Corp.,  223. 

Same — Joinder  of  Defendants — ^Verdict  Against  One — Effect. 

33.  Where  plaintiff  in  a  personal  injury  action  against  his  em- 
plojrer  and  the  latter's  superintendent  elects  to  take  judgment 
against  the  former  alone,  his  course  amounts  to  a  dismissal  of  the 
action  as  to  the  latter. —  verlinda  v.  Stone  ft  Webster  £.  Corp.,  223. 

On  Depot  Platform — Negligence — Presumptions — ^Inference. 

34.  A  passenger  of  another  railroad  company  required  to  pass  over 
the  depot  platform  of  defendant  railroad  compauy  was  injiiretl  by 
stepping  into  an  uncovered  water  hole  in  the  platform.  The  de- 
fendant was  in  the  exclusive  control  of  the  platform  and  water 
holes  used  for  watering  its  trains,  an  extra  number  of  which  had 
been  watered  during  the  day  before  the  accident.  The  weather 
was  cold,  and  the  employees  were  busy  and  had  frequent  occasion 
to  uncover  the  holes,  and  no  other  person  had  any  authority  to 
open  them.  The  employees  opening  the  holes  were  instructed  not 
to  leave  them  uncovered*.  Held,  that,  though  negligence  will  not  be 
presumed,  an  inference  that  the  employees  omitted  to  re-cover  the 
hole  was  justified,  authorizing  a  recovery  against  the  latter  com- 
pany.—Jenkins  V.  Northern  Pac.  By.  Co.,  2^. 

Damages — ^Pleading — Evidence. 

35.  A  complaint  in  an  action  for  personal  injuries,  which  alleges 
that  plaintiff  was  injured  and  bruised  on  her  right  ankle,  leg,  hip, 
and  body,  is,  in  the  absence  of  a  special  demurrer  or  demand  for  a 
bill  of  particulars,  sufficient  to  authorize  evidence  of  an  internal 
injury,  the  word  'Iwdy"  comprehending  all  portions  of  the  bodv, 
inside   and   outside,  and  advising   defendant   that   plaintiff   would 
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.    prove  injuries  to  portions  of  her  body  other  than  lier  ankle,  leg, 
and  hip. — Jenkins  v.  Northern  Pae.  By.  Co.,  295. 

Negligence — Burden  of  Proof, 

36.  A  plaintiff  suing  for  a  personal  injury  negligently  inflicted 
has  the  burden  of  proving  defendant's  negligence. — ^Byrnes  v.  Butte 
Brewing  Co.,  328. 

Negligent  Driving — Evidence. 

37.  In  an  action  for  injuries  to  a  ehild  alleged  to  have  been  nit 
over  by  defendant's  wagon  in  a  street,  evidence  held  to  warrant  & 
finding  that  the  child  was  not  injured  by  the  wagon. — ^Byrnes  t. 
Butte  Brewing  Co.,  32S. 

Master  and  Servant — ^Mines— Pleading^^-^onstruction. 

38.  A  complaint  alleging  that  defendant  ordered  plaintiff,  its  ser- 
vant, to  work  in  a  dangerous  portion  of  its  mine,  where  there  was 
much  loose  overhanging  rock,  and  which  was  negligently  and  in- 
sufficiently timbered,  in  that  the  last  set  of  timbers  had  been  placed 
in  a  permanent  position,  and  two  long  stringers  had  been  placed 
above  them,  on  which  a  large  amount  of  rock  and  dirt  rested,  charges 
that  the  stringers  were  placed  in  a  negligent  manner,  and  that  a 
large  amount  of  rock  and  dirt  was  negligently  allowed  to  rest 
thereon,  but  does  not  charge  negligence  in  failing  to  lace,  or 
breast-block,  or  angle-brace  the  timers. — ^Kinsel  v.  North  Butte  Min. 
Co.,  445. 

Same. 

39.  A  complaint  by  an  injured  miner,  alle^ng  that  he  was  required 
by  defendant  to  work  in  a  dangerous  place,  which  was  unsafe 
because  of  loose  hanging  rock,  and  because  of  negligent  and  insuffi- 
cient timber,  in  that  the  last  set  of  timbers  had  been  placed  in  a 
permanent  position,  and  over  it  long  stringers  had  been  negligently 
placed,  included  negligence  in  employing  a  defective  method  of 
work. — Kinsel  v.  North  Butte  Min.  Co.,  445. 

Same^Evidence. 

40.  In  an  action  by  a  miner,  injured  by  the  collapse  of  timbers, 
evidence  held  to  make  out  a  prima  facie  case  of  negligence  on  the 
part  of  the  master. — Kinsel  v.  North  Butte  Min.  Co.,  445. 

Same — Questions  for  Jury. 

41.  In  an  action  by  a  miner,  injured  by  the  collapse  of  timbers, 
evidence  held  to  raise  a  question  for  the  jury  whether  he  knew  and 
appreciated  .the  peril  of  his  position,  when  he  went  forward  to 
inspect  the  work. — ^Kinsel  v.  North  Butte  Min.  Co.,  445. 

Same — Safe  Place  to  Work — Notice  to  Master. 

43.  Where  a  master  in  the  discharge  of  his  duty  in  furnishing  the 
servants  with  a  reasonably  safe  place  to  work  furnished  an  appli- 
ance to  support  the  roof  of  a  mine,  the  master  is  chargeable  with 
notice  of  any  defects  in  the  appliance,  regardless  of  actual  notice.— > 
Kinsel  v.  North  Butte  Min.  Co.,  445. 

Same — Injuries  to  Fellow-servant. 

43.  Where  the  negligence  of  a  fellow-servant  is  relied  upon,  the 
injured  servant  must  declare  upon  the  statute,  Bevised  Codes,  sec- 
tion 5)248,  and  cannot  recover  in  a  common-law  action. — ^Kinsel  t* 
North  Butte   Min.   Co.,  445. 

Same — Safe  Place  to  Work — ^Rendering  a  Place  Safe. 

44.  Where  a  miner  was  engaged  in  timbering  a  mine  to  render  it 
safe  for  others,  and  the  timbers  placed  therein  during  his  abeenee 
were  negligently  fixed  so  that  they  collapsed  and  injured  him,  the 
master  was  liable,  although  the  miner  was  engaged  m  making  the 
place  safe,  if  the  defective  conditions  surrounding  the  place  in  which 
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'  the'  muier'  worked  were  the  proximate  reeult  of  a  negligent  plan  of 
work  adopted  hj  the  master. — ^Kineel  ▼.  North  Butte  Bim.  Co.,  415« 

Same — ^Vice-principal. 

45.  Where  a  shift-boss  of  a  mine  superintended  the  timbering,  he 
was  the  vice-principal  of  the  master,  and  his  negligence  was  negli- 
gence of  the  master,  and  hence,  a  sen^ant  having  been  injured  bj 
the  collapse  of  timbering,  evidence  of  the  duties  of  the  shift-boss  waii 
admissible  to  show  that  he  was  a  vice-principal. — ^Kinsel  v.  North  Butte 
Min.  Co.,  445. 

8am^— Instructions. 

46.  Where  the  shift-boss  of  a  mine  had  charge  of  the  timbering,  an 
instruction  that  it  is  the  primary  duty  of  the  master  to  furnish  his  ser- 
vants with  a  safe  place  to  work,  and  that  this  duty  cannot  be  so  dele- 

Sated  that  the  master  will  escape  liability,  the  servant  to  whom  it  is 
elegated  being  a  vice-principal  for  whose  negligent  acts  the  master 
is  liable,  was  applicable  to  the  evidence. — Einsel  v.  North  Butte  Min. 
Co.,  445. 

Same. 

47.  In  an  action  by  a  miner,  injured  by  the  collapse  of  timbers, 
whepe  there  Was  evidence  that  the  place  in  which  he  was  injured  was 
finished  for  the  time  being,  an  instructicm  that  where  the  master  has 
created  a  place  for  work  for  his  servants,  and  such  place  is  permanent; 
the  master  owes  the  servant  a  duty  to  use  ordinary  care,  so  that  the 
place  may  remain  reasonably  safe,  was  properly  given. — Kinsel  ▼. 
North  Butte  Min.  Co.,  445. 

Same. 

48.  Where  a  miner  was  injured  by  the  collapse  of  timbers,  and  there 
was  evidence  that  the  work  was  done  in  the  usual  and  customary  way 
of  skillful  and  prudent  miners,  the  refusal-  of  an  instrnction  that  if 
the  place  where  plaintiff  was  injured  had  been  timbered  in  the  usual 
way,  and  according  to  the  usual  custom  employed  by  reasonably  pru- 
dent and  skillful  persons  engaged  in  mining,  then  there  was  no  negli- 
gence in  the  timbering  of  the  same,  was  improperly  refused. — Kinsel 
▼.  North  Butte  Min.  Co.,  445. 

Same — Injuries  to  Servant — Safe  Place  to  Work — Custom. 

49.  A  master  cannot  escape  liability  for  the  injuries  of  his  servant 
from  a  defective  place  of  work  or  appliance,  by  showing  that  he 
has  followed  the  usual  custom  of  masters  in  furnishing  places  of 
work  and  applianoes,  but  must  show  that  degree  of  care  which  is 
commonly  and  usually  exercised  by  reasonably  careful  persons  under 
like  circumstances. — Einsel  v.  North  Butte  Min.  Co.,  445. 

Same — ^Railroad  Shops — Injury  to  Servant — ^Assumption  of  Bisk. 

50.  An  experienced  machinist  in  a  roundhouse  was  injured  by  slip- 
ping into  a  dark  pit,  containing  various  appliances  for  repair  work; 
the  roundhouse  and  pit  being  of  standard  construction.  A  loco- 
motive over  the  pit  was  undergoing  general  repairs,  and  the  employee 
was  directed  by  a  superior  to  get  down  into  the  pit  and  perform 
tpecified  work  in  the  line  of  his  duty,  and  proceeded  to  do  the  work 
without  sufficient  light.  Heldj  that  the  employee,  as  a  matter  of 
law,  appreciated  the  danger  and  assumed  the  risk. — ^Molt  v.  Northern 
Pac.  By.  Co.,  471. 

Same—Assumption  of  Bisk — Evidence. 

51.  Where  the  testimony  of  an  employee  disclosed  that  he  assumed 
the  risk  of  injury,  the  employer  could  take  advantage  of  the  de- 
fense, though  not  sufficiently  pleaded. — Molt  v.  Northern  Pac.  By.  Co., 
471. 

Same — Failure  to  Prove  Case — ^Dismissal. 

52.  Where  plaintiff,  in  a  personal  injury  action,  had  a  f&ir  oppor- 
tunity to  prove  a  cause  of  action  and  failed  to  do  so,  the  court,  on 
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app«iil  from  a  judgment  in  hit  faTor,  will  direot  a  diminaL— Moll 
T.  Northern  Pac.  By.  Co.,  471. 

PLEADING  AND  PRACTICE. 
See,  also,  Criminal  Law. 

General  Denial — Capacity  to  Sue — ^Waiver. 

1.  A  general  donial  did  not  pat  in  issue  the  representative  character 
of  plaintiff  administrator;  the  defect  being  one  going  to  capacity  to 
flne  must  be  specially  pleaded"^  where  it  ia  not  so  pleaded,  it  ia  deemed 
waived. — O'Donnell  v.  City  of  Butte,  97. 

Pleading  and  Proof — ^Admissions — Issues. 

2.  An  allegation  in  an  answer  that  a  fact,  stated  in  the  complaint  as 
true,  is  true,  or  the  affirmative  statement  therein  of  a  fact  which  is 
likewise  pleaded  in  the  complaint,  is  an  admission  of  the  truth  of  the 
allegation  of  the  complaint,  and  proof  thereof  ia  not  necessary. — 
O'Donnell  v.  City  of  Butte,  97. 

Inconsistent  Defenses. 

3.  A  defendant  may  plead  inconsiatent  defenses,  provided  they  are 
not  so  incompatible  as  necessarily  to  render  one  or  the  other  abso- 
lutely false.— O'Donnell  v.  City  of  Butte,  97. 

Cities  and  Towns — ^Municipal  Existence— Complaint — Sufficiency. 

4.  The  averment  in  a  complaint  against  a  city,  that  "the  city  of 
B.  is  a  municipal  corporation  organized  and  existing  under  the  lawa 
of  the  state  of  Montana/'  etCf  held  sufficient  as  against  the  objec- 
tion that  tiie  plea^ng  did  not  state  a  cause  of  action  in  that  it  did 
not  allege  tJiat  the  defendant  was  a  municipal  corporation  at  the 
time  the  wrongful  act  for  which  damages  were  sought  was  committed. 
Drew  V.  City  of  Butte,  124. 

Defenses — Another  Action  Pending — ^Demurrer. 

5.  Where  it  appears  from  the  face  of  a  complaint  that  another  action 
is  pending  between  the  same  parties  for  the  same  cause,  the  pleading 
is  open  to  objection  by  demurrer. — ^Peterson  v.  City  of  Butte,  129. 

Actions — When  Deemed  Pending. 

6.  Though  section  6710,  Revised  Codes,  defines  a  judgment  as  the  final 
determination  of  the  rights  of  the  parties  in  an  action  or  proceeding, 
entry  of  judgment  is  not  conclusive  that  the  action  has  been  finally 
determined,  smce  an  action  is  deemed  pending,  within  the  meaning  of 
section  7188,  until  its  final  determination  on  appeal  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment  is  sooner  satisfied. — ^Peter- 
son  V.  City  of  Butte,  129. 

Another  Action  Pending — Dismissal — ^Reply. 

7.  The  discontinuance  or  dismissal  of  another  action  between  the  same 
parties  for  the  same  cause  may  be  alleged  as  a  sufficient  reply  to  the 
plea  of  another  action  pending,  at  any  time  prior  to  trial,  and  thus 
an  abatement  prevented. — Peterson  v.  City  of  Butte,  129. 

Same — Failure  to  Deny — Judgment  on  Pleadings. 

8.  Where  plaintiff  in  his  reply  to  defendant's  special  defense  that 
there  was  another  action  pending  between  the  parties  for  the  same 
cause  did  not  deny  that  such  was  the  case  or  allege  facts  showing 
prima  facie  that  the  former  action  had  been  finally  terminated,  but 
merely  denied  that  a  judgment  entered  therein  had  been  rendered  on  the 
merits,  the  court  properly  granted  a  motion  for  judgment  on  the 
pleadings. — Peterson  v.  City  of  Butte,  129. 

Abatement — Pleas  in  Bar — Judgment  on  Merits. 

9.  Where  a  plea  in  abatement, — ^that  another  action  is  pending  be- 
tween the  parties  for  the  same  cause, — ^is  joined  with  picas  in  bar, 
••  e.,  the  statute  of  limitations  and  res  judioatat — and  the  judgment 
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recites  tbat  it  was  rendered  on  the  merits,  sneh  judgment,  if  per- 
mitted to  Stand,  k  a  bar  to  a  subeeqaent  aetion,  even  though  the 
decision  of  the  questions  arising  upon  the  pleas  in  bar  was  erroneous. 
Peterson  r.  Oity  of  Butte,  129. 

8plittdng  Omse  of  Action. 

10.  The  splitting  of  a  single  cttuse  of  action  is  not  permitted. — 
Cohcfn  y.  Clark,  151. 

Causes  of  Action — ^Paragraphing  and  Numbering. 

11.  Where  plaintiff  pleads  but  a  single  contract  and  a  breach  of  it 
in  one  or  more  particulars,  he  states  a  single  cause  of  action  only,  and 
it  is  immaterial  how  the  complaint  is  paragraphed. — Cohen  v.  Clark, 
151. 

6ame — ^Motion  to  Separately  State  and  Number — ^Discretion. 

12.  Where  it  does  not  afBirmatively  appear  from  the  face  of  the  com- 
plaint that  it  states  more  than  one  cause  of  action^  each  well  pleaded, 
the  court  may  not  be  held  to  have  erred  in  denying  a  motion  to  re- 
quire plaintiff  to  sepairately  state  and  number  his  several  causes  of 
action  alleged  to  have  been  stated  in  one  count.— Cohen  v.  Clark, 
151. 

Evidence — Motion  to  Strike— When  Too  Late. 

13.  After  a  question  has  been  answered  by  a  witness,  a  motion  to 
have  the  answer  stricken  out  must  be  denied.— Cohen  v.  Clark,  151. 

Complaint — ^Held  Sufficient,  When. 

14.  In  the  absence  of  a  special  demurrer  to  tbe  complaint,  the  alle- 
gations of  which  are  general  in  terms,  or  a  motion  to  make  more 
specific,  it  will  be  held  sufficient. — Stewart  ▼.  Stone  &  Webster  E. 
Corp.,  160. 

Several  Acts  of  Negligence — ^Proof  of  One  Sufficient. 

15.  Plaintiff  is  not  required  to  prove  every  act  of  negligence 
charf^ed;  it  was  sufficient  if  he  proved  any  of  those  pleaded  which 
proximately  caused  the  injury. — Stewart  v.  Stone  «  Webster  E. 
Corp.,  160. 

General  Denial — Corporations— Capacity  to   Sue— Issues. 

16.  A  general  oenial  does  not  raise  an  issue  upon  the  question  of 
plaintiff  corporation's  capacity  to  sue. — ^Firet  National  Bank  of  Iowa 
City  V.  Smith,  305. 

Officers — Removal— Collecting    Illegal    Fees— Motive — Accusation — Surplus- 
age. 

17.  Since  under  section  9006,  Revised  Codes,  a  public  officer  is  subject 
to  removal  for  collecting  illegal  fees  irrespective  of  a  willful  or  corrupt 
motive,  an  allegation  in  a  charge  against  a  police  judge  that  in  violat- 
ing the  statute  he  acted  willfully,  intentionally  and  corruptly  was  sur- 
plu8age.^9tate  ex  rel.  Rowe  v.  District  Court,  318. 

Water  Rights — Change  of  Place  of  Diversion. 

18.  The  restriction  placed  by  section  4842,  Revised  Codes,  upon  the 
right  of  an  appropriator  of  water  to  change  the  place  of  diversion  as 
well  as  the  use  "if  others  are  not  injured  thereby,"  is  a  matter  of 
defense;  hence,  the  burden  is  upon  the  party  who  claims  to  have  been 
adversely  affected  by  such  change,  to  plead  and  prove  the  facts. — 
Hansen  v.  Larsen,  350. 

Pleadings— Amendment  After  Judgment — Statutes. 

19.  The  amendment  of  "any  pleading  or  proceeding*'  permissible  under 
section  6589,  Revised  Codes,  upon  notice  to  the  adverse  party,  may  be 
made  at  any  time,  but  should  not  in  any  case  go  further  than  to  sup- 
ply formal  defects;  the  limitation  of  six  months  mentioned  in  said 
section  applying  only  to  the  court's  power  to  relieve  a  party  from  a 
default  judgment  taken  against  him  through  his 'mistake,  inadvertence, 
etc.— Eadie  v.  Eadie,  891« 
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Sftme — Amendment  After  Defanlt  Judgment — Notice. 

20.  A  pleadinff  cannot  be  amended  after  entrjr  of  deftinlt  wifhovt 
notice  to  defendant. — Eadie  y.  Eadie,  391. 

Mandamwt — ^Pleadin^. 

21.  In  proceedings  in  mandamus  where  the  alternative  writ  refers  to 
the  affidavit  of  relator,  the  two  are  treated  as  interdependent  and  con- 
stitute his  first  pleading. — State  ex  rel.  Stuewe  v.  Hindson,  429. 

Same — SufSciency  of  Pleadings — How  TeeFted. 

22.  The  rules  of  pleading  in  ordinary  civil  actions  are  applicable  to 
test  the  sufficiency  of  the  first  pleading  in  mandamus. — State  ex  reL 
Stuewe  V.  Hindson,  429. 

Same — Motion  to  Quash — When  not  to  be  Granted. 

23.  The  motion  to  quash  bears  the  same  relation  to  the  first  pleading 
in  mandamus  that  a  general  demurrer  does  to  the  complaint  in  an  ordi- 
nary action;  hence  the  rule  that  a  general  demurrer  cannot  be  sustained 
if  the  complaint  states  facts  sufficient  to  entitle  plaintiff  to  any 
relief  whatever  is,  under  paragraph  22  above,  applicable  to  such  motion. 
State  ex  rel.  Stuewe  v.  Hindson,  429. 

Pleadings — Introduction  in  Evidcfnoe. 

24.  Introduction  of  answer  of  defendant  in  evidence  if  erroneoua, 
held  harmless^ — Kineel  v.  North  Butte  Min.  Co.,  445. 

Allegations  of  Answer— Sufficiency. 

25.  Bevised  Codes,  section  6532,  requiring  a  complaint  to  contain,  a 
statement  of  the  facts  constituting  the  cause  of  action  in  ordinary  and 
concise  language,  applies  to  new  matter  alleged  in  the  answer. — 
Yaughan  v.  Kujath,  484. 

Pleadings— Conclusions. 

25a.  In  an  action  on  a  note  to  "McLaughlin  Bros."  and  assigned  to 
plaintiff,  an  answer,  alleging  that  said  "McLaughlin  Bros."  were  and 
now  are  copartners  ctoing  business  under  the  name  of  "McLaughlin 
Bros.,"  and  that  said  name  is  and  was  a  designation  not  showing  the 
names  of  the  partners,  did  not  amount  to  an  averment:  that  someone 
other  than  persons  named  "McLaughlin"  were  interested  as  parties, 
but  was  a  mere  conclusion. — Vaugnan  v.  Kujath,  484. 

Fraternal     Life     Insuranoe^Intoxicating     Liquors — ^By-lawa— Violation — 
Complaint. 

26.  In  an  action  to  recover  on  a  certificate  of  insurance  issued  by  a 
fraternal  society,  the  by-laws  of  which  prohibited  a  member  from  en- 
gaging in  the  sale  of  intoxicating  liquor  as  a  beverage,  the  allegation 
in  the  answer  that  the  deceased  had  "engaged  in  the  occupation  of 
bartender  in  a  saloon,"  etc.,  was  sufficient  as  against  the  objection 
that  it  did  not  show  that  insured  had  ever  engaged  in  the  sale  of 
liquor. — Schwanekamp  v.  Modem  Woodmen,  526. 

Claim  and  Delivery — Complaint — Necessary  Allegations. 

27.  The  complaint  in  an  custion  in  claim  and  delivery,  in  order  to  state 
a  cause  of  action,  must  not  only  allege  ownership  or  right  of  posses- 
sion in  plaintiff,  but  also  a  wrongful  seizure  and  detention  of  the 
property  by  defendant. — Chestnut  v.  Sales,  534. 

Same— Complaint — ^Demand. 

28.  Where  the  original  taking  was  wrongrful,  the  complaint  in  a  claim 
and  delivery  action  need  not  allege  a  o^mand;  the  allegation  of  a 
wrongful  taking  is  sufficient. — Chestnut  v.  Sales,  534. 

Eminent  IXomain — ^Pleading  Evidence. 

29.  Allegations  in  defendants'  answer,  after  denying  the  necessity  of 
the  proposed  taking  of  their  property  by  plaintiff  for  railroad  pur- 
poses, setting  forth  in  detail  why  the  necessity  did  not  exist,  were 
matters  of  evidence  and.  not  of  pleading. — Northern  Pac.  By.  Co.  v. 
McAdow,  547.  ■  ^    ■ 
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POLICE  JUDGES. 

See,  e]ao,  Pablie  Offioen. 
Oompeiisatioik — Statntee. 

1.  The  pioviUdon  of  section  3241,  Beviffed  Codee,  fi^ng  ^e  compensa- 
tion of  police  judges,  is  exclusive;  such  an  officer  is  not,  therefore,  en- 
titled to  additional  compensation  for  services  performed  as  justice  of 
the  peace  or  committing  magistrate  in  proeeeaings  arising  nnder  the 
criminal  law  of  the  state. — State  ex  rel.  Kowe  v.  District  &urt,  318. 

Bemoval — Mandamus  to  Compel  Entry  of  Judgment. 

2l  The  district  court  may  not  be  compelled  by  mandamus  to  enter  an 
order  ousting  a  public  officer  (a  police  judge)  from  office  because  of 
his  admitted  viokition  of  section  9006,  Bevised  Codes,  prohibiting  the 
,  collection  of  illegal  fees,  the  proceeding  looking  to  his  removal  being 
guasi  criminal  in  character  and  the  question  of  the  guilt  or  innocence 
of  the  accused  one  exclusively  for  the  district  judge.— State  ex  reL 
Bowe  V.  District  Court,  318. 

POLICE  0PFICEB8. 

Duty  of,  in  enforcement  of  laws, — see  Criminal  Law,  25. 
Wrongful  reimoval, — see  Cities  and  Towna,  12-15. 

POLICE  POWEB. 
See,  also,  Industrial  Insurance. 

"Police  Power"— Extent. 

1.  In  general  the  ''police  power*'  extends  to  all  the  great  public  needs; 
it  may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage,  or  held  by 
the  prevailing  morality  or  strong  and  predominant  opinion  to  be 
greatly  and  immediately  necessary  to  the  pubHo  welfare.-— Cunningham 
T.  Northwestern  Imp.  Co.,  180. 

POSSESSION. 
See  Mortgages,  2. 

PBEJUDICB. 
See  District  Courts,  1,  2. 

PBESCBIPTION. 
See  Waters  and  Water  Bights,  7-16. 

PBBSUMPTIONa 
Nonsuit. 

1.  On  a  motion  for  nonsuit  every  fact  will  be  deemed  proved  which 
tlie  evidence  tends  to  prove. — Stewart  v.  Stone  &  Webster  E.  Corp., 
160. 

Publie  Contracts — ^Power  of  Boards. 

2.  One  contracting  with  a  public  board  does  so  at  his  peril ;  he  is  pre- 
sumed to  know  the  limit  of  its  authority. — State  ex  reL  Stuewe  v. 
Hindson^  429. 

PBOBATE  PBOCEEDINGS. 

See  Estates  of  Deceased  Persons;  Wills. 

PBOCESS. 

Bevocation  of  agent  to  receive  service  of, — see  Corporations,  3. 
Style  of, — see  Mortgages,  4. 
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peohibition. 

Belief  b7  Appeal. 

1.  A  jud^fment  having  been  rendered  againBt  relator  directing  him  to 
pay  to  his  wife  $80  a  month  for  support  and  maintenajwe,  the  eonrt 
thereafter  iasaed  an  order  directing  him  to  show  caose  why  he  should 
not  be  punished  for  contempt  for  default.  Held,  that  relator  was  not 
entitled  to  a  writ  prohibiting  the  court  from  hearing  such  order  on 
the  ground  that  it  had  no  jurisdiction  to  enter  the  judgment  because 
there  was  no  sufficient  allegation  of  residence  in  the  wife's  original 
complaint,  since  such  defense  was  available  in  anewer  to  the  order  to 
show  cause,  and,  if  not  sustained,  was  reviewable  on  appeaL — State 
ex  reL  Mackel  v.  District  Court,  178. 

PROMISSORY  NOTES. 
Part  payment  by  comaker, — see  Statute  of  Limitations,  1,  2. 


PROSTITUTION. 
Employment  of  minors  about  houses  of, — see  Injunctioik 

PUBLIC  CONTRACTS. 
See  Contracts. 

PUBLIC  OFFICERS. 
See,  also,  Police  Judges;   Police  Officen. 

Extra  Dttti«« — ^Power  of  Legislature— Compensation. 

1.  The  legislature  may  impose  extra  duties  upon  a  public  officer  which 
it  is  incumbent  upon  him  to  perform,  although  aaditional  compensa- 
tion is  not  provided  lAieref or.-^tato  ex  pel.  Aowe  v.  District  Couit, 
818w 

Removal— Statutory  Construction. 

2.  Held,  that  of  sections  8992  and  9006,  Revised  Codes,  both  of  which 
deal  with  the  removal  of  certain  public  officers,  the  former  is  intended 
to  apply  to  cases  of  willful  or  corrupt  official  misconduct  or  malfea- 
sance, and  the  latter,  qwui  criminal  in  charaeter,  to  those  c^relictiona 
which  are  the  result  of  incompetency  or  inattention  to  official  duties. — 
State  ex  rel.  Rowe  v.  District  Court,  318. 

Ignorance  of  Law — Qood  Faith — ^Intent. 

3.  Under  section  9006  a  public  officer  is  removable  for  delinquency  in 
demanding  illegal  fees,  or  in  the  performance  of  tihe  duties  enjoined 
by  law,  without  reference  to  whether  he  acted  in  ignorance  of  the  law, 
or  in  good  faith  and  without  a  guilty  intent,  or  under  the  erroneous 
advice  of  the  attorney  general. — State  ex  rel.  Rowe  v.  District  Court, 
318. 

Removal — Collecting  Illegal  Fees— Accusation — Snrpkisaffe. 

4.  Since  under  section  9006,  Revised  Codes,  an  officer  is  subject  to 
removal  for  collecting  illegal  fees  irrespective  of  a  willful  or  corrupt  mo- 
tive, an  allegation  in  a  charge  against  a  police  judge  that  in  violating 
the  statute  he  acted  willfully,  intentionally  and  corruptly  was  siiri^us- 
age.— Btate  ex  rel.  Rowe  v.  District  Court,  318. 

Compensation — ^When  Entitled  to. 

6.  A  public  officer  claiming  compensation  for  the  performance  of 
duties  appertaining  to  his  office  must  show  that  such  compensation  is 
allowed  by  law. — Peterson  v.  City  of  Butte,  401. 
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QUIETING  TITLB. 

Cqnitable  title  sufficient  to  maintain  action,— eee  Beal  Propertyi  i. 
See,  alBOy  Mines  and  Mining  4;  Mortgages,  1,  2. 

BAILB0AD8. 

Condemnation  of  property, — see  Eminent   Domain. 
Injuries  on  depot  platform, — see  Personal  Injuries,  34,  35. 
Injuries  in  shops, — see  Personal  Injuries,  50-52. 

BEAL  PBOPEBTY. 
Injuries  to, — see  Cities  and  Towns,   1--6. 
Bee,  also.  Mortgages;  Specific  Performance. 

Sufficient  Description. 

1.  Descriptions  of  real  property  in  a  complaint,  in  an  action  against 
a  city  for  damages  occasioned  by  a  change  in  the  grade  of  a  street, 
and  in  a  deed  introduced  in  evidence,  hdd  sufficient. — Drew  v.  City 
of  Butte,  124. 

Title^Evidence — Sufficiency. 

2.  Where,  in  an  action  against  a  city  for  damages  to  property  by  a 
change  in  the  grade  of  a  street,  plaintiff's  evidence  showed  that  he 
had  been  in  possession  of  the  property  for  some  time  prior  to  the 
change  of  the  grade,  and  had  made  improvements  thereon,  including 
the  erection  of  a  dwelling-house,  and  where  during  the  time  he  was 
testifying  he  produced  a  deed,  though  unrecorded  and  without  any 
direct  evidence  that  it  had  ever  been  d-elivered  to  him,  the  con- 
tention that  he  had  failed  to  connect  himself  with  the  title  was 
without  substantial  merit. — Drew  v.  City  of  Butte,  124. 

8tre<^ts — ^Bi^hts    of    Abutting    Owners — Constitution. 

3.  Article  III,  section  3,  of  the  state  Constitution,  in  guaranteeing 
to  all  persons  the  right  to  pursue  happiness  and  to  accjuire,  possess 
and  protect  property,  secures,  among  other  things,  the  right  to  peace- 
able possession  of,  and  to  free  ingress  to  and  egress  from,  property. 
Iverson  v.  Dilno,  270. 

Quieting  Title — Equitable  Title  Sufficient  to  Maintain  Action. 

4.  Possession  of  real  property  under  an  equitable  title  is  sufficient 
to  enable  a  party  to  maintain  an  action  to  quiet  title  as  against 
a  third  party. — ^McDonnell  v.  Huffine,  411. 

BECEIVEBS. 

Collateral  Attack  of  Order  Appointing. 

1.  An  order  appointing  a  receiver  which  is  only  voidable  cannot 
be  successfully  subjected  to  a  collateral  attack;  one  void  may  be  so 
attacked. — Berryman  ▼.  Billings  Mutual  Heating  Co.,  517. 

Property  Under  Attachment — Appointment  Improper. 

2.  A  receiver  may  not  be  appointed  in  attachment  suits,  either 
under  subdivision  1  of  section  6698,  Revised  Ck>des,  or  under  subdivi- 
sion 6  thereof. — Berryman  v.  Billings  Mutual  Heating  Co.,  517. 

Insolvency — Not  Alone  Sufficient  for  Appointment. 

3.  Th«  m«re  fact  that  a  corporation  is  insolvent  is  not  sufficient 
justification  for  the  appointment  of  a  receiver;  before  such  an 
officer  may  be  appointerl,  there  must  be  a  necessity  therefor. — ^Berry- 
man V.  Billings  Mutual  Heating  Co.,  517. 
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Improper  Appointment. 

4.  Where  plaintiff  had  an  attachment  on  property  worth  #50,000 
to  satisfy  an  undisputed  claim  of  $5,000,  and  the  record  on  appeal 
failed  to  disclose  any  prior  liens,  the  appointment  of  a  receiver  neld 
unwarranted. — ^Berryman  y.  Billings  Mutual  Heating  Co.,  517. 

Preserving   Property — ^Improper   Appointment. 

5.  A  court  of  law  has  no  authority  to  appoint  a  receiver  of  prop* 
erty  under  attachment  for  the  sole  purpose  of  preserving  it  and 
continuing  the  business  of  a  defendant  pendente  lite, — Berryman  v. 
Billings  Mutual  Heating  Co.,  517. 

Consent  of  Defendant — Jurisdiction. 

6.  The  consent  of  a  corporation  to  the  appointment  of  a  receiver 
to  take  charge  of  its  business,  on  the  ground  of  insolvency,  did 
not  confer  jurisdiction  upon  the  court  to  make  it. — ^Berryman  v» 
Billings  Mutual  Heating  Co.,  517. 

BEMOVAL  OP  CAUSES. 

Petition— When   Too   Late. 

1.  A  petition  and  bond  to  remove  a  cause  were  too  late,  where 
the  offer  constituted  an  interruption  of  the  statement  of  plaintiff'a 
counsel  to  the  court  that  plaintiff  was  ready  for  trial,  but  desired 
to  reduce  the  amount  claimed  to  $2,000,  in  response  to  the  trial 
judge's  inquiry  as  to  whether  the  parties  were  ready. — ^Domitrovieh 
V.  Stone  ft  Webster  E.  Corp.,  7. 

Diverse  Citizenship  of  Parties — ^Waiver. 

2.  The  right  to  have  a  cause  removed  from  a  state  to  the  federal 
circuit  court  on  the  ground  of  diverse  citizenship  of  the  parties 
may  be  waived  either  by  stipulation  or  by  estoppel  because  of 
failure  to  make  timely  application  for  it. — Murphy  v.  Stone  ft  Web- 
ster Engineering  Corp.,  146. 

Stipulations — ^Bule  of  Interpretation — Waiver. 

3.  The  rules  governing  the  interpretation  of  contracts  generally 
are  applicable  in  arriving  at  the  meaning  of  stipulations,  i.  e.,  they 
should  receive  a  reasonable  construction  with  a  view  to  effecting 
the  intent  of  the  parties,  and  to  that  end  the  circumstances  under 
which  they  were  entered  into,  their  subject  matter  and  the  parties 
may  be  considered;  but  the  language  used  must  not  be  so  con- 
strued as  to  give  it  the  effect  of  a  waiver  of  a  right  not  plainly 
intended  to  be  relinquished. — Murphy  v.  Stone  ft  Webster  Engineer- 
ing Corp.,  146. 

Stipulation — Waiver — ^What  Did  not  Constitute. 

4.  In  a  personal  injury  action  against  a  foreign  corporation  joined 
with  a  resident  defendant,  counsel  entered  into  a  stipulation  about 
two  weeks  before  the  date  set  for  trial,  canceling  the  setting  and 
agreeing  that  the  cause  should  be  tried  "in  said  [district]  court" 
at  the  earliest  possible  date  thereafter.  At  the  commencement  of 
trial,  some  four  months  thereafter,  upon  the  announcement  of  plain- 
tiff Ihat  he  was  ready,  counsel  for  defendant  corporation  presented 
a  petition,  accompanied  by  a  sufficient  bond,  for  removal  of  the 
cause  to  the  federal  circuit  court  on  the  ground  that,  the  resident 
defendant  not  having  been  served  with  process  and  not  appearing 
in  the  action,  the  cause  had  assumed  the  aspect  of  a  controversy 
between  citizens  of  different  states.  The  trial  court  sustained  the 
contention  of  plaintiff  that  defendant  by  the  stipulation  had  waived 
its  right  of  removal.  Held,  under  the  rule  declared  in  paragraph  3, 
supra,  and  the  circumstances  disclosed  by  the  record,  that  the 
language  of  T  ^  stipulation  did  not  compel  the  conclusion  that 
eounsel  for  de^^.  Jant  intended  to  waive  its  right  of  removal,  whieh 
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•rose  long  thereafter,  and  tbat  the  eonrt  erred  in  denying  the  petl* 
tion. — MJIrphj  y,  Btone  ft  Webster  Engineering  Corp.,  1^. 

REPLEVIN. 
See  Claim  and  Delivery. 

BEPRESBNTATIONS. 
fiee  Life  Lisuranee,  3,  6,  7. 

SPECIFIC  PERFOEMANCB. 

Contraet  to  Convey  Real  Property — ^Right  to  Relief. 

1.  Defendant  entered  into  a  contract  to  convey  land  to  plaintiff  on 
payment  of  the  price  on  or  before  April  15,  time  being  the  essence  of 
the  contract.  Plaintiff,  on  April  4,  notified  defendant  that  he  would 
be  ready  that  day  to  complete  the  sale,  but  defendant  left  for  parts 
unknown  an  hour  after  the  appointed  time,  and  plaintiff,  though  ready 
and  willing  to  complete  the  sale,  was  unable  to  locate  defendant  until 
about  thirty  minutes  before  expiration  of  the  period  fixed  in  the  eon- 
tract,  when  defendant  appeared  just  before  midnight  and  demanded 
fulfillment  of  the  contract,  thus  depriving  plaintiff  of  reasonable  oppor- 
tunity to  complete  the  sale  according  to  the  agreement.  Held,  that 
plaintiff  was  entitled  to  decree  to  enforce  specific  performance  of  the 
contract. — ^McLean  v.  Sellers,  389. 

STATE. 
May  not  take  under  a  will,— eee  Wills,  4. 


state  ORPHANS'  HOME. 
May  not  take  under  a  will, — see  Wills,  3. 

STATUTE  OF  FRAUDS. 

Parol  Conveyances— Easement — Prescription. 

1.  A  parol  conveyance  of  an  easement  to  run  a  ditch  over  the  grantor's 
land,  though  ineffectual  to  pass  title  to  the  easement  because  of  the 
statute  of  frauds,  will,  if  followed  by  user  for  the  required  period, 
establish  a  prescriptive  title  to  it. — McDonnell  v.  Huffine,  411. 

Livestock — Continued  Change  of  Possession. 

2.  Held,  that  a  continued  change  of  possession  of  livestock  for  a 
period  of  five  months  was  sufficient  to  satisfy  the  requirement  of 
section  6128,  Revised  Codes,  in  that  respect  relative  to  transfers  of 
certain  personal  property;  a  change  of  possession  for  a  reasonable 
length  of  time,  i.  6.,  sudi  a  period  of  time  as  will  preclude  the  idea 
that  the  sale  was  a  colorable  one,  being  sufficient. — Chestnut  v.  Sales, 
534. 

STATUTE  OF  LIMITATIONS. 

Promissory  Notes — Joint  Obligors — Part  Payment  by  One — Effect. 

1.  In  1893,  defendant  K.  and  two  others  executed  and  delivered 
their  joint  and.  several  note,  due  six  months  after  date.  In  1895, 
1901,  1904  and  1906  one  of  K.'s  joint  debtors  made  certain  part 
payments  without  K.'s  knowledge,  which  payments  were  not  sub' 
sequently  ratified  by  him.  In  defense  to  an  action  brought  in  1910 
by  the  then  holder  of  the  note,  K.,  the  only  defendant  served  with 
process,  interposed  the  bar  of  the  statute  of  limitations.  Held,  under 
section  6472,  Revised  Codes,  that  one  joint  debtor,  by  making  part 
payments,  may  not   suspend  the  running   of   the  statute  as   to   his 
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joint  obligors  who  do  not  antbome  or  ratify  bis  aet,  and  tbat,  tbere- 
fore,  tbe  court  properly  fonnd  in  favor  of  defendant. — ^Monidab  Trust 
V.  Kemper,  1. 

Same. 

2.  The  provision  of  subdivision  5,  of  section  7887,  Revised  Codes, 
that  evidence  may  be  given  of  the  act  or  declaration  of  a  "joint 
debtor,  or  other  person  jointly  interested  with  the  party/'  etc.,  held 
not  to  militate  against  the  rule  declared  in  paragraph  1  above. — 
Monidah  Trust  v.  Kemper,  1. 

Judgment  on  Merits — Abatement — Pleas  in  Bar. 

3.  Where  a  plea  in  abatement, — ^that  another  action  is  pending  be- 
'  tween  the  parties  for  the  same  cause, — is  joined  with  pleas  in  bar, 

i.  e.,  the  statute  of  limitations  and  res  judicata, — and  tbe  judgment 
recites  that  it  was  rendered  on  the  merits,  such  judgment,  if  permitted 
to  stand,  is  a  bar  to  a  subsequent  action,  even  though  the  decision  of 
the  questions  arising  upon  the  pleas  in  bar  was  erroneous. — ^Peterson 
V.  City  of  Butte,  129. 

Judgments — ^Dismissal  of  Action. 

4.  One  who  within  one  year  after  an  action  is  dismissed  without  prej- 
udice commences  a  new  action,  brings  himself  within  the  privilege 
accorded  by  section  6464,  Revised  Codes,  which  provides  that  if  an 
action  is  originally  commenced  within  the  time  limited  therefor,  and 
is  terminated  in  a  manner  other  than  by  a  voluntary  discontinuance, 
a  dismissal  of  the  complaint  for  neglect  to  proceed  with  the  action, 
or  by  a  final  judgment  upon  the  merits,  a  new  one  may  be  commenced 
within  one  year  after  such  termination. — ^Peterson  v.  City  of  Butte,  129. 

Nature  of  Statutes. 

5.  Statutes  of  limitations  are  statutes  of  repose,  which  the  legislature 
may  make  applicable  even  to  vested  rights,  provided  they  accord  to  the 
citizen  a  reasonable  time  in  which  his  right  may  be  enforced. — In  re 
Colbert's  Estate,  259. 

Heirship — Discrimination  Between  Citizens  and  Foreigners. 

6.  Since  the  legislature  in  enacting  statutes  of  limitation  may  lawfully 
discriminate  even  between  citizens  of  the  different  states,  a  nonresident 
foreigner  may  not  successfully  invoke  the  provision  of  section  2,  Article 
IV,  United  States  Constitution,  in  support  of  his  contention  that  sec- 
tion 4835,  Revised  Codes,  making  his  right  to  inherit  depend  upon  his 
claiming  succession  within  five  years  after  the  death  of  the  d^edenty 
is  unconstitutional. — In  re  Colbert's  Estate,  259. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Compiled  Statutes  or  1887. 

Division  1,  section    53 4  et  $eq. 

Division  5,  section    443 349 

Laws  or  1893. 

Page    91  (Foreign  Corporations) 349 

Page    93  (Corporations)    349 

Page  171  (Agricultural   College)    582 

Page  176  (State  School  of  Mines) 582 

Page  180  (State  Normal   School) 583 

Page  183  (State  Reform   School) 584 

Page  189  (State  Orphans'  Home) 581 

Laws  or  1897. 
Page  219  (Municipal    Oorporationa) 142 
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Laws  of  1901. 

Pftge  150  (Foreign  Cotrporations) 348 

Laws  of  1903. 

Chapter  10  (State  Deaf  and  Dumb  School) 583 

Chapter  29  (State   Normal  School) 583 

Chapter  83  (Master    and    Servant) 216 

Chapter  93  (Municipal  Corporations)  118 

Revised  Codes  of  1907. 

Section       1(J 572 

Section      26 579 

Section       27 57P 

Section     375 410 

Section     642 581 

Section     645    581 

Section     678    582 

Section     679    582 

Section     691 583 

Section     693 582 

Section     756 583 

Section     757    583 

Section     759 583 

Section     763 583 

Section     765 583 

Section     776 583 

Section  1155 583 

Section  1182 583 

Sections  1249-1280 569 

Section  1249 572 

Section  1261 r)73 

Section  12^ 584 

Section  2054 439 

Section  2057 439 

Section  2193 584 

Section  2339 422 

Section  2510 372 

Section  2741 218 

Section  2742 218 

Section  2870 88 

Section  2886 93 

Section  2894 89   et  seq.,  436 

Section  2905 S9  et  seq. 

Section  2911 92 

Section  2912 92 

Section  2933 S9  et  seq. 

Section  2934 90 

Section  2937 94  et  seq. 

Seclrion  2938 89 

Section  3116 410 

Section  3176 322 

Section  3202 , 125 

Section  3241 321    et  seq. 

Section  3289 117,  141 

Section  3297 322 

Section  3300 322 

Section  3555 G 

Section  3558 96 

Section  3674 394 

Section  3714 569 

44  Mont.— 41 
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Section  3716 Se9 

Section*  3805-3807 572 

Section  3895 55^  et  teq. 

Section  4271 554  et  9eq. 

Section  4275 554  et  seq^ 

Section  4414 348 

Section  4723 580 

Section  4725 571  et  seq^ 

Section  4770 578 

Section  4819 266 

Section  4835 265  et  seq. 

Section  4842 353 

Section  4980 288 

Seotion  5043 .' 287 

Section  5057 532,  533 

Section  5248 466 

Section  5251 : 216 

Section  5504 485 

Section  5505 485 

Section  6670 288 

Section  5731 110 

Section  6736 110 

Section  5742 110 

Section  6162 273 

Section  6171 276 

Section  6213 580 

Section  6215 580 

Section  6217 . 428 

Section  6219 428 

Section  6224 572 

Section  6253 40O 

Section  6315 75 

Section  6447 132 

Section  6449 132 

Section  6457 133 

Section  6458 26a 

Section  6464 133,   136  et  seq. 

Section  6472 5,  6 

Se-tion  6481 98,  337 

Section  6482 337 

Section  6532 487 

Section  6534 98  et  seq,,  133 

Section  6535 99,  133 

Section  6538 99,  133 

Section  6539 100,  156 

Section  6540 100,  487 

Section  6585. 173 

Section  6589 76,  395 

Section  6593 394 

Section  6710 133 

Section  6760 547 

Section  6766 352 

Section  6794 477 

Section  6807 31  et  seq. 

Section  6814 109 

Section  6817 109  et  seq. 

Section  6821 31 

Section  6830 112 

Section  6998 521 

Section  7098 76,  471 
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Section  7107 477 

Section  7141 395 

Section  7145 393 

Section  7169 123 

Section  7170 427,  42S 

Section  7188 133 

Section  7214 43» 

Section  7331 554 

Sections  7331-7355 552 

Section  7334 554 

Section  7493 266 

Section  7670 264 

Section  7671 264 

Sections  7670-7672 569 

Section  7871 '. 426 

Section  7872 158 

Section  7877 150 

Section  7887,  subd.  5 6 

Section  7887 316,  368 

Section  7888 46,  125 

Section  7941 158 

ejection  7^6 303 

Section  7957 303 

Section  7959 303 

Section  7972 285 

Section  8020 157 

Section  8060 216 

Section  8067 428 

Section  8071 572 

Section  8099 572 

Section  8112 326 

Section  8114 370 

Section  8291 366 

Section  8293 366 

Section  8397 550 

Section  8642 384 

Section  8645,  snbd.  4 385 

Section  8992 323 

Section  9006 321  et  seq. 

Section  9282 366 

Section  9290 387,  490 

Section  9784 584 

Laws  op  1909. 

CbapteT    29  (County  Poor) 441 

Cbapter     67  (Industrial   InsuTance) 196   et  seq. 

Chapter     73  (State  Orphans'  Home) 569  et  seq. 

Chapter  146  (Irrigation  Districts) . : 501  et  seq. 

Laws  of  1911. 

Chapter    46  ^County  Poor) 439 

Chapter  112  (New  Counties) 57  et  seq, 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

Workmen's  Compensation  Act — Constitutionality. 

1.  Held,  that  the  Act  (Laws  of  1909,  Chap.  67),  providing  indemnity 
for  injured  employees  engaged  in  coal  mining,  from  a  fund  to  be  col- 
lected from  tax  levied  on  the  workmen  and  the  coal  operators  in  ac- 
cordance with  the  amount  of  coal  mined  and  the  amount  of  wages  paid, 
and  providing  a  lummary  method  for  the  disposition  of  claims  filed 


644  SUOGBSSION. 

under  the  law,  is  not  onconstitutionaL — Canningham  ▼.  NoTfhwestem 
Imp.  Co.,  180. 

Public  Officers — ^Removal 

2.  Held,  that  of  sections  8902  and  9006,  Revised  Codes,  both  of  which 
deal  with  the  removal  of  certain  public  officers,  the  former  is  intended 
to  apply  to  cases  of  willful  or  corrupt  official  misconduct  or  malfeas- 
ance, and  the  latter,  quasi  criminal  m  character,  to  those  derelictions 
which  are  the  result  of  incompetency  or  inattention  to  official  duties. — 
State  ex  reL  Bowe  ▼.  District  Court,  310. 

Memorandum  of  Costs — Time  for  Service. 

3.  Held,  under  section  7170,  Revised  Codes,' prescribing  that  the  memo- 
randum of  costs  must  be  filed  and  served  within  five  days  after  the 
verdict  or  notice  of  the  decision  of  the  court,  that  the  five  days  must 
be  computed  from  the  date  upon  which  the  court's  written  findings 
and  conclusions  of  law  in  an  action  to  quiet  title  were  filed,  and  not 
from  the  day  on  which  it  announced  its  decision  orally. — McDonnell  v. 
Huffine,  411. 

Statutory  Construction. 

4.  A  thing  which  is  within  the  intention  of  the  legislature  is  as  much 
within  the  statute  as  if  it  were  within  its  letter. — State  ex  reL  Stuewe 
V.  Hindson,  429. 

County  Poor — Duration  of  Contract — Statutes. 

5.  Under  section  2054,  Revised  Codes,  as  amended  by  Laws  of  1909, 
page  34,  when  read  in  connection  with  section  2055,  as  amended  by 
Laws  01  1911,  page  78,  the  board  of  county  commissioners  may  not 
Mt  a  contract  for  the  care  of  the  county  poor  for  a  period  longer  than 
one  year. — State  ex  rel.  Stuewe  v.  Hindson,  429. 

Irrigation  Districts — ^Validity  of  Act. 

6.  Chapter  146,  Laws  of  1909,  providing  for  the  creation  of  irrigation 
districts,  held  valid.— O'Neill  v.  Yellowstone  Irr.  Dist.,  492. 

State  not  Included  in  Gheneral  Provisions. 

7.  The  purpose  of  legislation  being  to  prescribe  rules  to  regulate 
the  conduct,  and  protect  and  control  the  rights  of  the  citizen,  the 
state  is  not  included  within  the  provisions  of  a  statute  unless  it  is 
specifically  so  declared. — In  re  Beck's  Estate,  561. 

STIPULATIONS. 

See,  also.  Removal  of  Causes,  3,  4. 

Pleadings— Effect. 

1.  Where,  in  a  water  right  suit,  the  parties  stipulated  that  at  the 
trial  each  party  might  introduce  evidence  upon  certain  matters  as  fully 
as  though  the  same  had  been  duly  pleaded,  a  contention  that  the  plead* 
ings  did  not  warrant  findings  upon  such  facts  is  without  merit. — 
Hansen  v.  Larsen,  350. 

STREETS. 

Use  of, — see,  also,  Constitutional  Law,  6. 

Use  of — ^Limitations. 

1.  The  right  to  the  use  of  a  public  highway  is  not  an  unqualified  and 
unrestricted  one,  but  is  limited  by  the  extent  and  character  of  the  use, 
and  by  the  right  of  others  to  the  same  use. — Iverson  v.  Dilno^  270. 

SUCCESSION. 
See  Estates  of  Deceased  Persons. 
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SUPERVISORY  CONTROL. 

Gonrt  Costs — Inability  to  Play — Evidence — ^Insuflficieney. 

1.  Assumin^^ — ^but  not  deciding — that  the  financial  disability  of  a 
litigant  to  pay  necessary  court  costs  is  sufficient  under  any  circum- 
stances to  justify  or  excuse  delay  in  his  effort  to  secure  relief  from 
an  adverse  judgment,  evidence  held  insufficient,  on  application  for 
writ  of  supervisory  control,  to  entitle  relator  to  indulgence  on  that 
account. — State  ex  rel.  Grogan  v.  District  Court,  72. 

Other  Remedies. 

2.  Where  relators  had  an  appeal  from  a  judgment  sought  to  be 
set  aside  for  lack  of  jurisdiction  in  the  judge  who  tried  the  cause, 
or  could  have  moved  to  set  it  aside  and,  upon  denial  of  the  motion, 
appealed  from  the  order  as  from  a  special  order  after  final  judgment, 
but  failed  to  avail  themselves  of  either  of  such  remedies,  they  were  not 
entitled  to  a  writ  of  supervisory  control,  the  purpose  of  which  is  to 
remedy  manifest  wrongs  which  cannot  otherwise  be  righted. — State 
ex  rel.  Grogan  v.  District  Court,  72. 

SUPREME  COURT. 

Final  disposition  of  equity  cases  on  appeal, — see  Appeal  and  Error,  8; 

see,  alao.  Mandamus. 

Disposition  of  Case  on  Appeal — Dismissal. 

1.  Where  plaintiff  in  a  law  action  had  a  fair  opportunity  to  prove  a 
eause  of  action  and  failed  to  do  so,  the  court,  on  appeal  from  a  judg- 
ment in  his  favor,  will  reverse  it  and  direct  a  dismissaL — Molt  y. 
Northern  Pac.  Ry.  Co.,  471. 

SURPLUSAGE. 
See  Pleading  and  Practice,  17. 

TAXATION. 
See,  also,  Industrial  Insurance. 

Taxing  Power — ^Extent. 

1.  The  right  of  the  state,  in  the  exeixdse  of  police  poiirer,  to  regu- 
late an  extrahazardous  business  and  to  provide  for  the  payment  of 
benefits  for  employees  injured  or  killed  therein  is  supplemented  by  the 
taxing  power,  which  is  included  in  the  police  power,  in  order  to  enable 
the  state  to  carry  the  scheme  into  effect. — Cunningham  v.  Nortiiwestem 
Imp.  Co.,  180. 

Corporations-— Capital  Stock. 

2b  Heldf  that,  under  Constitution,  Article  XII,  section  7,  the  author- 
ized capital  stock  of  a  eorporation  engaged  solely  in  a  general  real 
estate  business  andi  which  does  not  own  any  of  its  capital  stock,  was 
not  taxable,  as  such,  against  the  corporation. — ^Butte  Land  &  Invest- 
meat  Co.  v.  Sheehan,  S71. 

TENDER. 
See  Mortgages,  1. 

THEORY  OP  CASE. 
See,  also,  Appeal  and  Error,  2,  11. 

Appeal — Conclusiveness. 

1.  On  appeal  a  party  is  bound  by  the  position  taken  by  him  relative 
to  the  theory  upon  whidi  the  eause  was  tried  in  the  ddstrict  ooort.^ 
Cohen  v.  Clark,  151. 
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TTTLB. 
Evidence  of, — see  Real  Propertj,  S« 


TBIAL. 

Bj  firjf — see  Conatitmtional  Law,  2,  3. 

See,  aku>,  AttorneTv;  Borden  of  Proof;  Eyidenee;  Inetmetions;  Motions; 
Offer  of  Proof;  Pleading    and  PracAioe;  Verdict. 

VERDICT. 

PerK>nal  Injuries — Joint  Tort-feasors — ^V^diet  as  to  One — ^Effect. 

L  Wbere  in  an  action  brought  jointly  againet  defendant  company 
and  its  vice-principal  to  recover  damages  for  personal  injuries,  the 
jury  found  against  the  former  but  did  not  make  any  finding  whatever 
with  reference  to  the  latter,  a  motion  for  judgment  in  favor  of  the 
eompanj  (asked  for  on  the  ground  that  its  eodefendant — through 
whom  alone  it  could  act — ^having  thus  impliedly  been  found  faultless, 
the  jury  of  neoeeeity  found  it  likewise  without  fault),  was  properlj 
denied;  since  the  legal  effect  of  the  omission  ef  the  jury  may  not  be 
held  an  implied  fining  in  favior  of  the  vice-principal,  but  should  be 
regarded  as  no  fin^in«  upon  the  issues  of  negligence  as  to  hdnL-~ 
Verlinda  v.  Stone  ft  Webster  E.  Coip.,  223. 

Same — Joinder  of  Defendants — Verdict  Against  One — ^Effect. 

2.  Where  plaintiff  in  a  personal  injury  action  against  his  employer 
and  the  latter's  superintendent,  eleots  to  take  judgment  against  the 
former  alone;  his  course  amounts  to  a  dimnissal  of  the  action  as  to  the 
latter. — ^Verlinda  ▼.  Stone  &  Webster  EX  Corp.,  223. 

VICE-PBINCIPALa 
See  Personal  Injuries,  26,  31,  45,  46. 

WAIVER. 
See,  also.  Appeal  and  Error,  4. 

General  Denial — Oipacity  to  Sue. 

1.  A  general  denial  did  not  put  in  issue  the  representative  character 
of  plaintiff  administrator;  the  defect  being  one  going  to  capacity  to 
sue  must  be  specially  pleaded;  where  it  is  not  so  pleaded,  it  is  deemed 
waived. — O'DonneU  v.  City  of  Butte,  97. 

Removal  of  Causes — Diverse  Citizenriiip  of  Parties. 

2.  The  right  to  have  a  cause  removed  from  a  state  to  the  federal 
circuit  court  on  the  ground  of  diverse  citizendiip  of  the  parties  may 
be  waived  either  by  stipulation  or  by  estoppel  because  of  failure  to 
make  timely  application  for  it. — Murphy  v.  Stone  &  Webster  Engineer- 
ing Corp.,  146. 

Stipulations — Rule  of  Interpretation. 

3.  The  rules  governing  the  interpretation  of  contracts  generally  are 
applicable  in  arriving  at  the  meaning  of  stipulations,  i.  e.,  they  should 
receive  a  reasonable  construction  with  a  view  to  effecting  the  intent  of 
the  parties,  and  to  that  end  the  circumstances  under  which  they  were 
entered  into,  their  subject  matter  and  the  parties  may  be  considered; 
but  the  language  used  must  not  be  so  construed  as  to  give  it  the  effect 
of  a  waiver  of  a  right  not  plainly  intended  to  be  relinquished. — ^Murphy 
V.  Stone  &  Webster  Engineering  Corp.,  146. 

Mining — Patent — ^Adverse  Claims. 

4.  The  provision  of  section  2325,  United  States  Revised  Statutes,  that 
patent  to  a  lode  claim  may  issue  where  not  any  adverse  claim  has 
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been  filed  in  the  ]^roper  land  office  during  the  period  of  pablieation  of: 
notice  of  application  therefor,  has  reference  only  to  a  preeent  tangible 
claim  existing  at  eome  time  during  such  period  of  publication,  and 
failure  to  aaVeree  within  that  time  constitutee  a  waiver. — ^Poore  y. 
Elauf  man,  248. 

WABBANTIES. 
See  Life  Insurance,  2. 

WATERS  AND  WATER  RIGHTS. 
See,  also,  Irrigation  Districts. 

Bights  of  Prior  and  Junior  Appropriators. 

1.  A  prior  appropriator  of  water  from  a  certain  stream  for  agri- 
cultural purposes  may  not  be  compelled  to  forego  the  use  thus  made  of 
it,  merely  because  he  also  owns  a  right  on  another  stream,  by.  the 
enlargement  of  the  use  of  which  (to  tiie  possible  detrimenjt  of  rights 
of  junior  appropriators),  one  subsequent  to  him  in  point  of  time  on 
the  first  stream  would  be  enabled  to  use  the  water  thus  released.— 
Boyd  V.  Huflflne,  306. 

Use  of  Water  is  Property. 

2.  The  right  to  the  use  of  water,  duly  appropriated,  ia  property,  and 
when  once  acquired  can  only  be  lost  by  the  modes  prescribed  by  law. — 
Hansen  v.  Larsen,  350. 

Change  of  Use  and  Place  of  Diversion — Injury — ^Burden  of  Proof. 

3.  The  restriction  placed  by  section  4842,  Revised  Codes,  upon  the 
right  of  an  appropriator  of  water  to  change  the  place  of  diversion 
as  well  as  ihe  use  ''if  others  are  not  injured  thereby,"  is  a  matter 
of  defense;  hence,  the  burden  is  upon  the  party  who  claims  to  have 
been  adversely  affected  by  such  change,  to  allege  and  prove  the  facts. — 
Hansen  v.  Larsen,  350. 

Pleadings — Evidence — Stipulations — ^Effect. 

4.  Where,  in  a  water  right  suit,  the  parties  stipulated  that  at  the 
trial  each  party  might  introduce  evidence  upon  certain  matters  as  fuUy 
as  though  the  same  had  been  duly  pleaded,  a  contention  that  the  plead- 
ings did  not  warrant  findings  upon  such  facts  ia  without  merit. — ^Sfansen 
V.  Larsen,  350. 

Priority — Evidence — Erroneous  Decree. 

5.  Where  the  evidence  in  a  water  right  suit  showed  that  while  the 
ditches  of  A  and  B  tapping  a  creek  were  completed  in  the  same  month 
of  the  same  year,  that  of  A  was  finished  and  in  use  before  that  of  B, 
the  court  erred  in  decreeing  the  prior  right  to  B. — ^Bielenberg  v.  Eyre, 
897. 

Date  of  Appropriation — ^How  Fixed. 

6.  The  relative  rights  of  water  claimants  in  a  case  such  as  the  one  re- 
ferred to  in  paragraph  5  above  having  been  determined,  the  fixing  of 
the  particular  date  of  the  appropriation  of  each  was  merely  incidental 
to  the  determination  of  the  principal  question — that  of  priority. — 
Bielenberg  v.  Eyre,  3^7. 

Ditch  Rights — Parol  Conveyances — Easement — Prescrijption. 

7.  A  parol  conveyance  of  an  easement  to  run  a  ditch  over  the  grantor's 
land,  tnough  ineffectual  to  pass  title  to  the  easement  because  of  the 
statute  of  frauds^  will,  if  followed  by  user  for  the  required  period, 
establish  a  prescriptive  title  to  it. — McDonnell  v.  Hufilne,  411. 

Same— Easement — License — Intent  of  Qrantor — Evidence. 

8.  Evidence  held  to  show  that  it  was  the  intention  of  the  grantor  to 
convey  an  easement  giving  the  grantee  the  right  to  run  a  ditch  over 
his  Ismd,  and  not  to  simply  create  a  revocable  license. — ^McDonnell  ▼. 
HuiBn6/411. 
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Same — Easement — Lieente — ^Evidence. 

9.  The  intent  which  animated  one  when  he  granted  a  right  to  mn  a 
ditch  over  his  land  is  an  important  consideration  in  determinin|^ 
whether  the  right  so  granted  amounted  to  a  revocable  license  or  an 
easement. — McDonnell  v.  Huffine,  411. 

Same — ^Water  Rights — Nature  of. 

10.  The  ownership  of  a  ditch  right  and  that  of  a  water  right  are  mat- 
ters separate  and  distinct.  One  maj  own  a  ditch  without  being  pos- 
sessed of  a  water  right,  and  vice  versa;  hence  where  one  claims  a  ditch 
right  bj  prescription  he  may  not  be  deprived  thereof  merely  because 
he  never  owned  a  water  right  but  had  to  depend  for  the  use  of  the 
ditch  upon  leased  water. — ^McDonnell  v.  HuiTine,  411. 

Same — ^Abandonment. 

11.  A  ditch  right  and  a  right  to  use  water  being  matters  separate  and 
distinct,  the  abandonment  of  one  does  not  necessarily  imply  the  aban- 
donment of  the  other. — ^McDonnell  v.  Huffine,  411. 

Same — ^Bight  by  Prescription — ^Verbal  Objections  Insufficient. 

12.  Mere  verbal  objections  to  the  use  of  ditches  over  one's  land  are 
insufficient  to  stop  the  ripening  of  a  claim  of  easement  by  prescription ; 
to  defeat  such  a  claim  the  adverse  possession  must  have  been  disturbed 
or  the  continuity  thereof  broken  during  the  statutory  period. — ^Mc- 
Donnell V.  Huffine,  411. 

Same — Easements — Appurtenances — ^Prescription — Deeds. 

13.  Where  at  the  time  land  is  conveyed  a  ditch  right  over  it  had  been 
acquired  by  prescription,  the  fact  that  the  deed  did  not  specifically 
mention  such  right  cannot  deprive  the  claimant  of  it;  if  appurtenant 
to  the  land,  the  easement  was  conveyed  by  the  deed  even  though  not 
mentioned  therein. — ^McDonnell  v.  Huffine,  411. 

Same — ^Easements — Prescription — ^Documentary    Evidence — ^Immateriality. 

14.  Where  a  ditch  right  by  adverse  user  was  initiated  on  the  day  a 
conveyance  of  the  land  was  made  and  had  ripened  into  a  claim  of  ease- 
ment by  prescription  before  suit  to  quiet  title  was  commenced,  any 
limitations  placed  upon  the  use  of  water  and  ditches  appurtenant  to 
the  land  by  a  contract  between  the  grantor  and  a  canal  company,  if 
any  were  made  or  intended,  were  immaterial;  hence  the  introduction 
of  the  deed  in  evidence  without  the  contract  (both  documents  consti- 
tuting but  one  instrument)  held  not  error. — McDonnell  v.  Huffine,  411. 

Same. 

15.  Where  a  ditch  right  acquired  by  prescription  was  initiated  in  the 
year  1892,  the  question  of  the  extent  of  the  use  of  the  ditch  made  prior 
thereto  was  immaterial.-^McDonnell  v.  Huffine,  411. 

Same — Easement — Extent  of  Use — Change — Estoppel. 

16.  While  an  easement  by  prescription  must  be  confined  to  the  exact 
use  originally  made  of  it,  the  owner  of  the  servient  estate  is  estopped 
to  complain  ot  a  more  extended  one  where  for  eighteen  years  after  the 
beginning  of  the  enlarged  use  he  failed  to  object  to  it. — McDonnell 
V.  Huffine,  411. 

WILLS. 

Who  may  Take  Under — ^Power  of  Legislature. 

1.  The  right  to  make  testamentary  disposition  of  property  depends 
upon  the  will  of  the  legislature,  and  it  alone  has  the  power  to  desig- 
nate those  persons  who  may  take  under  a  will. — In  re  Beck's  Estate, 
561. 

2.  Under  section  4725,  Revised  Codes,  only  natural  persona  and 
corporations  formed  for  scientific,  literary  or  solely  educational  pur- 
poses may  take  tluough  testamentary  disposition;  other  corporations. 
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unless  ezpresBlj  authorized  by  statute  to  do  so,  cannot  so  take. 
In  re  Beck's  Estate,  561. 

Same — State  Orphans'  Home  may  not  Take. 

3.  Held,  under  section  4725,  Bevised  Codes,  which  is  exclusive  in 
its  character,  that  the  6tate  Orphans'  Home,  not  being  a  corpora- 
tion, either  public  or  private,  of  the  nature  designated  therein  as 
capable  of  taking  under  testamentary  disposition,  may  not  do  so. 
In  re  Beck's  Estate,  561. 

Same — State  Incapable  of  Taking. 

4.  Held,  further,  that  the  state,  not  having  given  its  consent  to 
become  a  beneficiary  under  a  will,  is  incapable  of  taking  as  a 
legatee. — In  re  Beck's  Estate,  561. 

Bequests  to  Debtors — Interest. 

5.  Where  a  testator  had  made  a  bequest  of  $3,000  "less  a  note  of 
$2,000"  held  by  him  against  the  beneficiary,  the  court  properly 
decreed  that  th«  latter  was  entitled  under  the  will  to  receive  only 
such  balance  of  the  $3,000  bequeathed  as  would  remain  after  deduct- 
ing the  principal  sum  named  in  the  note,  together  with  interest 
thereon  up  to  the  date  of  probate  of  the  wUL — In  re  Beck's  Estate, 
56L 

WITNESSES. 

See  Evidence. 
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"Corporation" — 

In  re  Beck's  Estate,  571. 

"County"— 

Morse  v.  Granite  County,  88w 

"Defect"— (Rev.  Codes,  sec.  3289.) 

Kelly  V.  City  of  Butte,  117. 
"Defendant"  for  "plaintiff"— 

Eadie  v.  Eadie,  394. 

"Ditch  right"— 

McDonnell  v.  Huffine,  423. 

"Due  process  of  law" — 

Cunningham  v.  Northwestern  Imp.  Co.,  217. 

"Failure" — 

Tiggerman  v.  City   of  Butte,   144. 

"Felobiously"  for  "feloniously" — (in  information): 
State  V.  Foley,  315. 

'Insanity" — 

State  V.  Leakey,  370. 

"Intimate"— 

State  V.  Leakey,  369. 

"Issue" — Bonds. 

O'Neill  V.  Yellowstone  Irr.  Dist.,  514. 

Jury  trial"— 

Cunningham  ▼•  Northweatem  Imp.  Co.|  217. 
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''Majority  of  the  eleeton  of  the  countT" — (Ber.  Codes,  Me.  2§33.) 
Morse  ▼.  Granite  Gonntyy  96. 

"Majority  of  the  electors  thereof  voting" — (Const.,  Art.  XTTT|  see.  5.) 
Morse  ▼.  Granite  Connty,  95. 

"Majority   of  the  vote  cast"— (Bev.   Codes,   see.   2937.) 
Morse  v.  Granite  County,  96. 
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Person" — (Rev.  Codes,  sec.  4725.) 
In  re  Beck's  Estate,  572  ei  seq. 
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Cunningham  v.  Northwestern  Imp.  Co.,  206  et  »eq. 

"Private  corporation" — 

In  re  Beck's  Estate,  572. 

"Process"— (Const.,  Art.  VIII,  see.  27.) 
Thomas  v.  Thomas,  110. 

"Prudent"— 

Kinsel  v.  North  Butte  Min.  Co.,  469. 

"Public  corporation" — 

In  re  Beck's  Estate,  572. 
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"Water  right"— 

McDonnell  v.  Hufflne,  423. 

WBITa 
See  Execution;  Injunction;  Prohibition;  Supervisory  ContrdL 
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